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LAW  OF  PLEADING. 


CHAPTER  58. 


MANDAMUS. 


Sec.  790.  Definition  of  the  writ 

791.  There  must  be  no  adequate 

remedy  at  law. 
793.  Scope  of  the  writ 

793.  It  will  not  control  discre- 

tion. 

794.  Mandamus  to  state  officials. 

795.  Mandamu     to  judges  and 

courts. 

796.  Mandamus  to  county  offi- 

cials. 

797.  Mandamus     to    municipal 

officers. 

798.  Mandamus  to  township  offi- 

cers. 

799.  Maadamus  to  private  cor- 

porations. 

800.  Application  for  the  writ  or 

petition. 

801.  Petition  by  state  auditor  to 

compel  county  auditor  to 
correct  tax  duplicate. 


Sec.  802. 


803. 

804. 

805. 

806. 
807. 

808. 
809. 
810. 
811. 
812. 
813. 
814 


Petition  by  school  exam- 
iner to  compel  board  of 
education  to  fix  and  pay 
his  compensation. 

Petition  to  gain  possession 
of  books  and  papers  of  a 
public  office. 

Petition  to  compel  railroad 
to  run  cars. 

Petition  to  compel  approval 
of  officer's  bond. 

Motion  for  alternative  writ 

Motion  and  notice  for  al- 
ternative writ 

Alternative  writ 

Form  of  alternative  writ 

By  what  court  it  may  issue. 

Tlie  return  or  answer. 

Demurrer  to  petition. 

Demurrer  to  answer. 

Peremptory''  writ 


Sec.  7t)0.  Defliiition  of  the  writ.— Mandamus  is  a  writ 
issued  in  the  name  of  the  state  to  an  inferior  tribunal,  a  cor- 
poration, board  or  person,  commanding  the  performance  of 
an  act  which  the  law  specially  enjoins  as  a  duty  resulting 
from  an  office,  trust  or  station. ^  While  the  civil  action  under 
the  code  embraces  all  such  judicial  proceedings  as  were  pre- 
viously denominated  actions  at  law  or  suits  in  equity,  it  does 
not  include  proceedings  in  mandamus.-  Under  recent  decis- 
ions it  is  nothing  more  than  an  action  between  the  party  on 

1 0.  Code,  sec.  6741.  See  State  ex  rel.  v.  Bowersock,  1 0.  G 

2Chinn  v.  Trustees,  32  O,   S.  236,     C.  127. 
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whose  relation  it  is  brought,  and  the  defendant,  and  is  an 
action  at  law,  the  state  being  merely  a  nominal  party.^ 
Sec.  791.  There  must  be  no  adequate  remedy  at  law. — 

The  origin  of  this  writ  was  to  remedy  many  wrongs  for  which 
the  law  furnished  no  adequate  redress,  not  to  interfere  with 
hut  to  assist  in  the  administration  of  justice ;  consequently  it 
is  a  rule  that  the  writ  will  issue  only  when  the  law  provides 
no  specific  remedy,  but  in  justice  and  good  government  there 
ought  to  beone.2  It  must  not  be  issued  where  there  is  a  plain 
and  adequate  remedy  in  the  ordinary  course  of  law;  and 
it  may  issue  on  the  information  of  the  party  beneficially  in- 
terested.' 

Sec.  792.  Scope  of  the  writ, —  The  duties  sought  to  be  en- 
forced need  not  necessarily  be  specifically  stated  by  law,  but 
they  may  sometimes  arise  by  implication.  It  extends  to  those 
who  have  placed  themselves  in  such  a  position  that  the  law 
will  impose  upon  them  duties  in  the  interest  of  the  public. 
It  will  not  issue  to  enforce  private  contracts  or  obligations 
arising  merely  upon  contract,  involving  no  trust,*  but  is  con- 
fined to  civil  rights,  and  the  proceedings  should  be  the  same  as 
in  civil  actions.  Great  caution  should  be  exercised  by  those 
resorting  to  this  remedy  in  determining  the  exact  measure  of 
their  rights.  There  is,  however,  a  tendency  to  escape  the  ex- 
treme severity  of  the  rule  that  if  the  party  claims  more  than 
he  can  maintain  upon  trial  he  will  be  denied  relief,  or,  if  he 
claims  less  than  his  rights,  he  cannot  recover  that  not  claimed. 
To  escape  this  perilous  rule,  courts  hold  the  difference  between 
the  two  writs  as  immaterial,  or  allow  the  alternative  writ  to 
be  amended.'  The  writ  will  issue,  therefore,  to  compel  the 
performance  of  a  number  of  acts,  or  such  distinct  acts  or  parts 
of  acts  to  which  it  is  shown  that  the  relator  is  entitled,  where 
there  is  not  such  mutual  dependence  between  the  several  acts 

1  State  ex  rel.  v.  Farmer,  7  O.  C.  C.  <  State  v.  Turnpike  Road  Co.,  16 
430.  O.  S.  308  (1865). 

2  In  re  Turner.  5  O.  542  (1832);  ^State  v.  Crites,  48  O.  S.  174  (1891); 
Freon  v.  Carriage  Co.,  42  O.  S.  80  State  v.  Board  of  Aldermen,  1  S.  C. 
(1884).  30;  State    t.   Weld,   39    Minn.   426: 

3  0.  Code,  sec.  6744;  Freon  v.  Car-  State  v.  Baggott.  96  Mo.  63:  Dillon, 
riage  Co.,  42  O.  a  30;  State  v.  Mei-  Mun,  Corp.,  sec.  879:  Johnes  v.  Audi- 
ley,  22  O.  S.  534;  State  v.  Stewart,  6  tor  of  State,  4  O.  S.  493;  Fornoff  v. 
W.  KB.  188-9.  Nash,  23  O.  S.  335. 
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or  parts  of  acts  that  tbey  cannot  be  separated  or  divided.' 
The  writ  may  in  the  discretion  of  the  court  be  refused  when 
the  relator  has  slept  upon  his  rights  an  unreasonable  length 
of  time.''  Nor  will  it  issue  to  compel  a  person  to  do  some- 
thing from  which  he  is  prohibited  by  a  subsisting  decree  of 
injunction.' 

Where  a  public  oflBcer  is  called  upon  to  perform  a  plain  and 
specific  duty  required  by  law,  ministerial  in  its  nature,  calling 
for  the  exercise  of  no  discretion  or  official  judgment,  he  may 
be  compelled,  upon  his  refusal,  to  perform  the  same  in  the  ab- 
sence of  any  other  means  of  relief.*  This  right  depends  upon 
the  legal  duty,  which  must  be  clear,  and  its  performance  will 
not  be  excused  by  any  doubts  concerning  his  duty.*  It  will 
lie  in  all  cases  where  the  relator  has  a  clear  legal  right  to  the 
performance  of  some  official  and  corporate  act  by  a  public 
officer  or  corporation,  and  there  is  no  other  specific  adequate 
remedy.*  A  plain  dereliction  of  duty  must  be  established.' 
The  writ  cannot  be  adopted  to  try  the  title  to  an  office,  and 
is  never  issued,  when  a  person  is  in  office  by  color  of  right,  to 
admit  another  thereto.  The  proper  remedy  in  such  cases  is 
an  information  in  the  nature  of  quo  warranto? 

Although  the  question  of  strict  title  cannot  be  determined 
in  mandamus,  yet  sufficient  investigation  may  be  made  in  a 
case  where  it  is  sought  to  compel  the  approval  of  a  bond,  to 
ascertain  whether  a  certificate  of  appointment  held  by  the  re- 
lator \^  prima  facie  evidence  of  title  ;^  and  it  has  been  resorted 

1  State  ex  rel  v.  Crites,  siipra.  State  v.  Dunn,  12  Am.  Dea  25 ;  State 

2Chinn  v.  Trustees,  32  O.  S.  236;  ex  rel.  v.  Sullivan,  83  Wis.  416;  &  C,  53 

State  ex  reL   v.   Commissioners,  18  N.  W.  Rep.  677 ;  State  ex  reL  v.  Plam- 

O.  S.  386.  back,  54  N.  W.  Rep.  667  (Neb.,  1893); 

3  Railroad  Co.  v.  Commissioners,  7  People  v.  Goetting,  30  N.  E.  Rep.  968 

O.  S.  278.  (N.Y.,1892).  Where  a  pn'ma/ac/e  title 

*  State  ex  rel.  v.  Moore,  42  O.  S.  103.  to  a  public  office  is  shown,  manda- 

6  State  ex  rel.  v.  Auditor,  48  O.  S.  mus  will  lie  to  obtain  possession  of  the 

311,  books  of  the  office,  but  not  to  try 

6  Railroad  Co.  v.  Commissioners,  1  title.  Ewing  v.  Turner,  35  Pac.  Rep. 
O.  S.  78.  951  (Okla.,  1894). 

7  Ex  parte  Black,  1  O.  S.  30 ;  Moses  »  State  ex  rel.  v.  Plambeck,  54  N. 
on  Mandamus,  124;  State  ex  rel.  v.  W.  Rep.  667  (Neb.,  1893).  See  State 
Commissioners,  20  O.  S.  430.  ex  rel.  v.  Council,  56  N.  W.  Rep.  570 

8  St  Louis  County  Court  v.  Sparks,  (Mich.,  1893). 
10  Mo.  117;  &  C,  45  Am.  Dec.   355; 
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to  as  the  speediest  and  best  method  of  settling  a  dispute  be- 
tween two  claimants  to  a  municipal  office,^  and  to  compel  the 
recognition  of  a  de  facto  officer  until  the  rights  of  the  parties 
can  be  determined.^ 

Sec.  793.  It  Avill  not  control  discretion.—  While  a  writ 
will  issue  to  compel  an  officer  or  an  inferior  tribunal  to  exer- 
cise its  judgment,  or  to  proceed  to  discharge  any  of  its  func- 
tions, or  to  perform  an  act  which  may  be  discretionary,  it 
cannot  be  used  to  control  discretion  whether  the  act  be 
judicial  or  one  ^'^asi-judicial  in  its  nature.^  If  no  private 
rights  intervene,  courts  cannot  compel  the  exercise  of  discre- 
tion.* The  expediency  of  the  construction  or  repair  of  a 
bridge  is  discretionary  with  the  commissioners.'  The  discre- 
tion of  an  officer  must  be  exercised  upon  his  own  responsibil- 
ity, and  no  other  tribunal  can,  in  the  absence  of  bad  faith, 
fraud  or  gross  abuse  of  discretion,  interfere  or  control  it, 
whatever  differences  of  opinion  there  might  be  as  to  the  pro- 
priety of  the  action.®  The  writ  will  be  allowed,  however, 
where  there  has  been  a  clear  abuse  of  discretion,'  and  will  also 
compel  a  recusant  officer  to  exercise  it  by  setting  him  in  mo- 
tion, and  requiring  him  to  act  promptly  in  obedience  to  law.' 
But  it  cannot  be  invoked  to  correct  errors,^  nor  to  compel 
a  general  course  of  official  conduct.  An  officer  who  disre- 
gards or  violates  his  duty  may  be  required  to  perform  a 
certain  act  or  vacate  an  order,  or  to  perform  a  public  duty; 
but  no  suggestion  as  to  the  manner  of  performance  can  be 

1  Keough  V.  Board,  lo6  Mass.  403.  *  State  ex  rel.  v.  Commissioners,  49 

2  In  re  Delgado,  140  U.  S.  586.  O.  S.  301. 

8R.  S.,  sec.  6742;  Commissioners  v.  ^  Turnpike  Road  v.  Commissioners, 
Commissioners,  24  O.  S.  401 ;  State  v.  1  O.  S.  149.  This  case  is  evidently 
Harris,  17  O.  S.  608;  Burnett  v.  overruled  on  the  point  of  compelling 
Auditor,  13  O.  54;  Commissioner  action.  State  ex  rel.  v.  Moore,  42 
V.  Board,  39  O.  S.  628 ;  State  v.  Com-  O.  S.  108 ;  1  O.  S.  149 ;  State  v,  Har- 
missioners,  26  O.  S.  24;  Ex  parte  ris,  17  O.  S.  608 ;  State  ex  reL  v.  Rich- 
Black,  1  O.  S.  30 ;  State  ex  reL  v.  ardson,  40  O.  S.  652 ;  State  ex  reL  v. 
Campbell,  48  O.  S.  442;  Dalton  v.  Erman,  18  W.  L.  B.  173;  Moses  on 
State,  43  O.  S.  652;  State  v.  Smith,  5  Mandamus,  sec.  78. 
W.  L.  B.  881 ;  State  ex  reL  v.  Com-  ^  Virginia  v.  Rives,  100  U.  S.  323. 
missioner,  49  O.  S.  801 ;  State  ex  rel.  8  Littlefield  v.  NevveH,  87  Atl.  Rep. 
V.  Crites,  48  O.  S.  460 ;  State  ex  rel.  110  (Me.,  1893) ;  State  ex  rel.  v.  Com- 
V.  Commissioners.  26  O.  S.  364.  missioners,  31  O.  S.  451. 

*  Turnpike  Road  V.  Commissioners,  » State  ex  reL   v.  Crites,  48  O.  S. 

lO.S.  149.  460. 
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made,  as  courts  will  not' become  schools  for  the  training  of  the 
inefficient.^ 

Sec.  794.  Mandamus  to  state  officials. — Mandamus  is  issued 
upon  the  theory  that  the  judiciary  of  a  state  is  supreme, 
and  that  its  authority  is  absolute  in  the  determination  of  all 
legal  questions  brought  before  it,  and  that  no  person  is  placed 
beyond  the  restraining  authority  of  the  law.  The  propriety 
or  impropriety  of  issuing  the  writ  is  determined,  not  by  the 
office  of  the  person  to  whom  it  is  directed,  but  by  the  nature 
of  the  thing  to  be  done."'^  There  are  many  duties  imposed  by 
law  upon  the  governor  of  a  state,  and  if  the  writ  were  not 
allowed  to  issue  against  him  it  would  be  impossible  to  obtain 
redress  for  the  violation  of  many  rights.^  Although  the  dis- 
cretion of  a  governor  cannot  be  controlled  by  judicial  power, 
yet  as  to  any  ministerial  act  which  may  be  required  of  him 
affecting  any  specific  private  right  he  is  amenable  to  the 
compulsory  process  of  a  court  by  mandamus.*  This  doctrine, 
however,  is  disputed  by  a  strong  array  of  authority.'  It  will 
therefore  lie  to  compel  the  governor  to  issue  a  proclamation 
enjoined  upon  him  by  law;*  but  not  to  compel  him,  as  a 
member  of  a  canvassing  board,  to  re-assemble  the  board  and 
to  ascertain  and  count  certain  votes,  containing  the  initial  let- 
ter only  of  the  Christian  name  of  a  candidate,  as  different 
from  those  votes  containing  the  full  Christian  name,  in  the 

1  State  ex  reL  v.  Murphy,  3  O.  C.  C.  State  ex   rel.  v.  Churchill,  56  N.  W. 

333;  State  ex   rel.   v.   Columbus,  19  Rep.  484-5  (Neb.,  1893). 

W.  L.  B.  347 ;  State  ex  rel.  v.  Francis,  ^  Marbury    v.  Madison,  1  Cranch, 

95  Mo.  44.     A  rule  witliout  exception  170. 

is  that  the  writ  of  mandamus  will  '  State  v.  Martin,  38  Kan.  641. 

not  be  allowed   to  compel    officers  *  State  v.  Chase,  5  O.  S.  528  (1856) ; 

vested  with  discretionary  powers  to  State  v.   Thayer,  47  N.  W.  Rep.  704 

make  a  particular  decision,  or  to  set  (Neb.,  1891);  Martin  v.  Ingham,  38 

aside  one    already   made,   notwith-  Kan.  641;    State  v.  Blasdel.  4  Nev. 

standing  such  decision  is  erroneous  241 ;  Middleton  v.  Low,  30  Cal.  596 ; 

in  the  sense  that  it  may  be  reversed  Greenwood,  etc..  Land  Co.  v.   Routt, 

upon  appeal,  writ  of  error,  or  other  17   Colo.  156;  Gray  v.  State,  72  Ind. 

appellate  proceeding.     See  State   v.  567. 

Commissioners  of  Hamilton  County,  5  state  ex  rel.  v.  Stone,  25  S.  W. 

36  0.  S.   364;  People  v.  Chapin,  104  Rep.  376  (Mo.,  1894),  and  numerous 

N.  Y.  96 ;  10  N.  E.  Rep.  141 ;  People  cases  cited  by  the  court :  High,  Ex. 

V.  Board  of  Auditors,  10   Mich.  307;  Rem.,   sec.   118;  Merrill  on  Manda- 

14  Amer.  &  Eng.  Enc.  Law,  and  note ;  mus.  sec.  95  et  seq. 

•>  State  V.  Chase,  supra. 
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absence  of  an  averment  that  the  votes  were  intended  for  dif- 
ferent persons.^  And  where  the  governor,  auditor  and  sec- 
retary of  state  have  made  an  apportionment  of  the  state  for 
members  of  the  general  assembly,  they  cannot  be  required  by 
mandamus  to  make  another  apportionment,  unless  the  one 
made  so  far  disregards  the  principles  prescribed  by  the  con- 
stitution as  to  warrant  the  court  in  saying  that  there  was 
in  fact  no  apportionment  made,  and  that  what  was  done  was 
null  and  void.'^ 

The  writ  may  also  be  invoked  to  compel  an  auditor  of  state 
to  perform  a  ministerial  act,''  such  as  to  compel  the  payment 
of  an  appropriation,*  or  to  accept  returns  for  taxation,'  or  to 
ap])ortion  taxes,®  but  not  to  draw  a  warrant  for  the  payment 
of  articles  not  authorized  to  be  purchased  by  an  agent  of  the 
state,^  or  for  the  payment  of  compensation  of  officials  not 
authorized  by  law.*  A  state  insurance  commissioner  cannot 
be  compelled  to  issue  a  certificate  of  authority  to  a  corpora- 
tion oro-anized  under  the  laws  of  another  state  to  do  busi- 
ness  upon  a  plan,  by  the  laws  of  which  state,  companies  of 
other  states  are  not  entitled  as  of  right  to  a  certificate  of 
authority  to  do  business  therein ;"  nor  can  it  be  used  to  prevent 
the  commissioner  from  revoking  a  license  of  a  company ; '"  nor 
can  the  superintendent  of  an  insane  asylum  be  compelled  to 
receive  a  discharged  patient."  A  state  reporter  may  be  com- 
pelled by  mandamus  to  deliver  manuscript  to  a  person  having 
the  contract  for  the  printing  of  the  state  reports  i^'^  and  so 
may  the  trustees  of  a  state  institution  be  compelled  to  award 
and  execute  a  contract,^'  but  not  at  the  suit  of  the  lowest  re- 

»  State  ex  reL  v.  Foster,  38  O.  S.  599  7  Boyer  v.  Morgan,  5  O.  S.  583. 

(1888).  8  State  ex  rel.  v.  Williams,  34  O.  S. 

2  State  ex  reL  v.  Campbell,  48  O.  &  218 ;  Fordyce  v.  Godman,  20  O.  S.  1. 
435.  9  State  ex  rel.  v.  Moore,  39  O.  S.  486. 

3  State  V.  Warner,  55  Wis.  271;  lo  State  ex  rel.  v.  Hahn,  30  W.  L.  B. 
Free  Press  Ass'n  v.  Nichols,  45  Vt  7.  391 ;  50  O.  S.  714. 

« State  ex  rel.  v.  Oglevee,  36  O.  S.  n  Rutter  v.  State,  38  O.  S.  496. 

211 ;  State  ex  rel.  v.  Oglevee,  37  O.  S.  12  Banks  v.  Devvitt,  42  O.  S.  263. 

1;  Fordyce  V.  Godman,  20  O.  S.  1.  is  Beaver  v.  Trustees,  19  O.  S.  97. 

» Bank  v.  McGregor,  6  O.  S.  45.  But  see  State  ex  rel.  v.  Barnes,  35 

estate  ex  reL  v.  Auditor,  15  0.  S.  O.  S.  136.    See  State  ex  reL  v.  Jones, 

482.  17  O.  S.  148. 
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sponsible  bidder,  Avhere  a  contract  has  already,  by  mistake, 
been  made  with  a  higher  bidder.^ 

Sec.  795.  Mandamus  to  judges  ami  courts. —  The  writ  of 
mandamus  may  be  issued  against  inferior  courts  as  well  as 
against  other  officials.  A  common  use  of  the  writ  is  to 
keep  inferior  courts  within  lawful  bounds,  and  it  is  now  the 
established  remedy  to  compel  inferior  courts  and  magistrates 
to  do  that  justice  which  they  are  in  duty,  and  by  virtue  of  their 
office,  bound  to  do.^  While  there  are  many  instances  where 
the  writ  has  been  resorted  to  as  against  courts,  it  would  not 
be  consistent  here  to  extensively  review  them.'  The  rule  is 
well  settled  that  it  cannot  be  used  to  correct  errors  committed 
by  a  court,  or  in  fact  any  tribunal  exercising  judicial  functions.* 
It  will  also  issue  to  compel  a  court  to  exercise  a  discretion 
but  not  to  control  it.® 

The  right  to  resort  to  a  writ  of  mandamus  to  compel  a 
judge  to  allow  and  sign  a  bill  of  exceptions  is  well  settled.^ 
A  judge  cannot  refuse  to  allow  and  sign  a  bill  of  exceptions 
merely  because  he  feels  satisfied  that  the  relator  had  a  fair 
and  impartial  trial.^  But  he  cannot  be  compelled  to  sign  a 
bill  when  he  refuses  on  the  ground  that  it  is  not  a  true  one,^ 
as  the  power  of  determining  whether  a  bill  is  true  or  not 
rests  entirely  with  the  judicial  officer  to  w^hom  it  is  presented,** 
and  his  decision  upon  this  question  is  final.^'*    But  he  may  be 

1  State  ex  rel.  V.  Commissioners,  18  As  to  compelling  a  justice  of  the 
O.  S.  386.  peace  to  sign  a  bill  of  exceptions,  see 

2  Virginia  v.  Rives,  100  U.  S.  313-  State  ex  rel.  v.  Wood,  22  O.  S.  537; 
328;    Tapping  on    Mandamus,    105;  State  ex  reL  v.  Bickman,  4  O.  C.  C. 
Ex  parte  Bradley,  7  Wall.  364 ;  Mer-  246.    See  Pugh,  Judge,  v.  State,  81 
rill  on   Mandamus,  sec.    186;   In  re  W.  L.  B.  194;  51  O.  S.  — . 
Turner,  5  O.  542,  543.  ''  State  ex  rel.  v.  Hawes.  43  O.  S.  16. 


3  See  ch.  14,  Merrill  on  Mandamus, 

*  State  ex  rel,  v.  Nemaha  Co.,  10  Neb, 
32;  State  ex  rel.  v.  Kinkaid,  23  Neb 
641 ;  37  N.  W.  Rep.  612 ;  McGee  v.  State, 
32  Neb.  149;  49  N.  W.  Rep.  220 
State  ex  rel.  v.  Holmes,  56  N.  W.  Rep, 
979  (Neb.,  1893). 

6  State  V,  Webre,  44  La.  Ann.  1081 
11  So.  Rep.  706. 

estate  ex  rel.  v.  Hawes,  43  O.  S.  16 
Page  V.   Judge,  80  Gratt  417.    See    Peyton,  12  Kan.  616, 
State  ex  rel.  v.  Paul,  11  W.  L.  B.  234. 


8  Creager  v.  Meeker,  22  O.  S.  207 ; 
People  V.  Pearson,  2  Scam.  189 ;  S.  C, 
3  Scam.  270 ;  State  ex  rel.  v.  Todd,  4 
O.  351. 

9  State  ex  rel.  v.  Bickham,  4  O.  G 
C.  246 ;  Creager  v.  Meeker,  22  O.  S. 
207 ;  State  ex  rel.  v.  Linn,  3  W.  L.  B. 
428. 

10  Creager  v.  Meeker,  22  O.  S.  207 ; 
State    V.   Todd,   supra;   Shepard  v. 
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compelled  to  sign  a  particular  bill  which  is  conceded  by  him 
to  correctly  state  the  facts;'  and  if  he  refuse  he  must  make 
known  the  cause  for  such  refusal.^ 

A  probate  judge  may  be  compelled  by  mandamus  to  issue  a 
warrant  for  the  discharge  of  a  patient  from  an  asylum.'  It  will 
not  issue  to  compel  a  court  to  hold  court  and  hear  an  applica- 
tion to  be  admitted  to  bail.*  In  a  proper  case  mandamus  will 
issue  to  require  a  court  of  inferior  jurisdiction  to  take  bail.' 
It  will  lie  to  compel  the  acceptance  of  a  surety  and  the  sus- 
pension of  the  jurisdiction  of  a  court,^  and  to  exercise  its  juris- 
diction.'' Where  a  judge  determines  that  he  has  not  jurisdic- 
tion, mandamus  will  not  compel  him  to  proceed  in  the  usual 
manner,  but  the  question  of  jurisdiction  must  be  determined 
on  error.^  It  may  be  awarded  for  the  correction  of  records, 
in  which  case  it  is  properly  directed  to  the  judge."  It  will 
not  lie  to  compel  a  judge  to  appoint  counsel  in  a  criminal  case, 
when  there  is  no  such  delay  as  will  raise  the  inference  that  no 
appointment  will  be  made.'" 

Sec.  796.  Mandamus  to  county  officials.— The  writ  has 
been  used  to  compel  a  county  auditor  to  transfer  real  estate  on 
the  tax  duplicate  to  the  name  of  another  person,"  or  to  com- 
pel the  refunding  of  taxes  paid  into  the  treasury  by  mistake;  '- 
but  he  cannot  be  compelled  to  enter  a  tax  upon  the  duplicate 
until  the  time  arrives  for  making  it  up.'*  He  may  be  com- 
pelled to  pay  costs  in  a  criminal  case  out  of  the  county  treas- 
ury; "  to  draw  warrants  upon  the  treasury  which  are  required 
by  law;'*  to  draw  a  warrant  for  the  payment  of  a  sum  of 

1  State  ex  rel.  v.  Hawes,  43  O.  S.        9  Hollister  v.  Judge,  8  O.  S.  201. 

16 ;  Douglas  v.  Looinis,  5  W.  Va.  542.       lO  Baker  v.  State,  86  Wis.  474 ;  56  N. 

2  State  ex  rel.  v.  Judge,  1  W.  L.  J.    W.  Rep.  1038  (1893). 

358.  11  Cincinnati  College  v.   Yeatman, 

3  State  ex  rel.  v.  Burgoyne,  7  O.  S     30   O.  S.  276 ;  Cincinnati  College  v. 

153.  La  Rue,  22  O.  S.  469. 

*  Kendle  v.  Tarbell,  24  O.  S.  196.  12  Flack  v.  Humphreys,  24  O.  S.  335. 

5  State  V.  Von  Martels,  11  W.  L.  B.       >»  Zanesville  v.  Richards,  5  O.  S.  589. 

154.  ^*  Raber  v.  Auditor,  12  O.  S.  429. 

6  State  ex  rel.  v.  Court  of  Common  ^^  State  ex  rel.  v.  Van  Ilorne,  7  O,  S. 
Pleas,  15  O.  S.  377.  See  State  ex  rel.  327 ;  Smith  v.  Commissioners,  9  O. 
V.  Block,  3  W.  L.  B.  792.  256;  State  v.  Armstrong,  12  O.  116; 

7  In  re  Turner,  5  O.  542.  for  jury's  board,  State  ex  rel.  v.  An- 
SMcBride  v.   Murray,  25  N.  Y.  S.     ditor,  43  O.  S.  311. 

431. 
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money  wrongfully  allo\Ve(l  by  the  commissioners ;' to  draw 
a  warrant  for  the  payment  of  a  bill  approved  by  a  county 
oiScial  but  not  allowed  by  the  commissioners  ;2  to  issue  an 
order  for  the  payment  of  excessive  jury  fees,  even  thouo-h 
certified  to  by  the  clerk ;=♦  to  draw  an  order  upon  the  treas- 
ury where  he  has  no  right  to  determine  the  amount,  unless 
the  same  has  been  ascertained  or  liquidated;*  or  to  com- 
pel him  to  call  attention  of  the  commissioners  to  erroneous 
taxes  charged  and  collected  in  previous  years.*  A  citizen  and 
tax-payer  of  a  school  district  is  a  proper  party  to  enforce  by 
mandamus  an  official  duty  by  the  auditor.® 

The  writ  will  be  awarded  to  compel  a  treasurer  to  pay 
orders  ^  or  to  compel  the  transfer  to  the  state  treasury  of  the 
state's  proportion  of  taxes.^  It  is  the  appropriate  remedy  to 
compel  clerks  of  courts  to  perform  their  official  duties.^  A 
clerk  may  be  compelled  to  make  out  an  order  and  certificate 
for  a  change  of  venue,^"  or  to  issue  an  execution  upon  a  judg- 
ment upon  demand  therefor,'^  or  to  enter  an  order  upon  the 
journal  of  the  court.'^  It  will  not  lie  to  compel  a  clerk  to  give 
a  certificate  of  election  unless  the  person  is  clearly  entitled  to 
it;^^  nor  to  compel  the  performance  of  a  municipal  act  by  a 
clerk  which  was  not  performed  at  the  proper  time,  when  no 
longer  consistent  with  the  rights  of  the  parties;"  noy  to  com- 
pel a  clerk  and  justices  to  canvas  election  poll-books  and  fur- 
nish evidence  to  a  person  upon  which  to  base  a  contest;^*  or 
to  abstract  votes  cast  for  a  person  to  an  office,  unless  the  same 
is  required  to  be  filled  by  the  electors  at  an  election;"  or  to 

1  State  ex  rel.  v.  Yeatman,  22  O.  S.  9  High  on  Ex.  Rem.,  sees.  17,  24, 80. 
546.  10  State  v.  Shaw,  43  O.  S.  324. 

2  State    ex    rel.   v.   McConnell,  28  »  State  ex  rel.  v.  Eager,  3  O.  C.  C. 
O.  S.  589.  581. 

3  State  V.  Merry,  34  O.  S.  137.  12  state  ex  rel.  v.  Meachem,  6  O.  G 
<  Commissioners  v.  Auditor,  1  O.  S.     C.  31. 

333.  13  State  ex  rel.   v.   Dambaugh,   20 

3  State  ex  reL  v.  Werk,  11   W.  L.  O;  S.  167. 
B.  39.  i«  Ingerson  v.  Berr}%  14  O.  S.  316. 

estate  v.  Henderson,  38  O.  S.  644;       is  State  ex  rel.  v.  Stewart.  26  O.  S. 

State  V.  Cappeller,  39  O.  S.  468.  216. 

7  Case  V.  Wresler,  4  O.  S.  561 ;  Cass       i^  State  ex  reL  v.  McGregor,  44  O.  S. 
Tp.  V.  Dillon.  16  O.  S.  38.  628. 

8  State  ex  rel.  v.  Staley,  38  O.  S. 
259. 
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compel  a  clerk  to  transmit  papers  in  a  case  for  the  removal  of 
a  cause  in  an  action  not  clearly  falling  within  the  law.^ 

A  prosecuting  attorney  may  be  compelled  to  indorse  his 
certificate  upon  a  contract  made  by  the  commissioners  as  re- 
quired by  law,  it  being  purely  a  ministerial  act.^  A  sherifiF 
may  be  compelled  by  mandamus  to  give  notice  and  make 
proclamation  for  the  election  of  an  officer;'  and  mandamus 
is  the  appropriate  remedy  to  compel  a  superintendent  of  a 
work-house  to  take  a  party  imprisoned  before  the  commis- 
sioner of  insolvents.* 

Obligations  arising  upon  contract  merely,  and  involving  no 
trust,  cannot  be  enforced  by  mandamus.*  Commissioners  of 
a  county  have  not  such  an  interest  in  a  turnpike  as  will  entitle 
them  to  prosecute  a  writ  of  mandamus  to  compel  the  com- 
pany to  repair  a  bridge.^  Mandamus  is  the  proper  remedy  to 
compel  commissioners  who  refuse  to  perform  a  duty  enjoined 
by  statute,  not  involving  judicial  discretion.' 


»  State  ex  ret  v.  Babbitts,  46  O.  S. 
17a 

2  Fornoff  v.  Nash  23  O.  S.  335. 

3  State  V.  Brown,  38  O.  S.  344. 

*  Ex  parte  Scott,  19  O.  S.  581. 

*  State  ex  rel.  v.  Turnpike  Hoad 
Co.,  16  O.  S.  308. 

8  State  ex  rel.  v.  Turnpike  Road 
Co.,  16  O.  S.  308. 

7  State  ex  rel.  v.  Harris,  17  O.  S. 
608;  Commissioners  v.  Hunt,  33  0.  S. 
169.  They  may  be  compelled  to  levy 
a  tax.  State  ex  rel.  v.  Commission- 
ers, 35  O.  S.  458;  State  ex  rel.  v. 
Harris,  supra;  State  ex  rel.  v.  Com- 
missioners, 6  O.  S.  280.  See  Tilson  v. 
Commissioners,  19  O.  415.  They  may 
be  compelled  to  award  a  contract  to 
a  person  entitled  thereto  (Boren  v. 
Cumniissiouers,  21  O.  S.  311;  State 
V.  Bftts.  4  O.  C.  C.  86) ;  or  to  pay  an 
officer  fees  allowed  by  law  (State  ex 
rel.  V.  Commissioners,  41  O.  S.  42.3); 
or  to  approve  a  bond  (State  ex  rel.  v. 
Lewis,  10  O.  S.  128;  State  ex  rel.  v. 
Commissioners,  31  O.  S.  451 ;  but  see 
State    e.x    rel.   v.  Commissioners,  7 


O.  S.  125 ;  State  ex  reL  v.  Commis- 
sioners, 14  0.  S.  515) ;  or  to  issue  an 
order  for  the  payment  of  services  of 
prosecuting  attorney  (State  ex  rel.  v. 
Commissioners,  20  O.  S.  421;  State 
ex  rel.  v.  Commissioners,  40  O.  S. 
331) ;  only  in  capital  cases  (State  ex 
rel.  V.  Commissioners,  26  O.  S.  599); 
but  not  services  of  an  attorney  before 
a  magistrate  (State  ex  rel.  v.  De 
Laney,  21  O.  S.  648);  or  for  services 
in  assisting  the  prosecuting  attorney 
in  examining  the  annual  report  of 
commissionera  Anderson  v.  Com- 
missioners, 25  O.  S.  13.  As  to  'attor- 
ney fees  for  county  treasurer,  see 
State  ex  rel.  v.  Commissioners,  26 
O.  S.  364.  For  services  of  janitor  of 
court-house,  see  Dalton  v.  Coniniis- 
sioners,  9  W.  L.  B.  322.  Their  dis- 
cretion in  constructing  bridges  can-, 
not  be  controlled.  State  ex  rel.  v. 
Commissioners,  49  O.  S.  301.  See 
State  ex  rel.  v.  Commissioners,  31 
O.  S.  211.  They  cannot  be  compelled 
to  accept  a  bid  by  one  who  lias  not 
complied  with  the  law.     American 
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Sec.  797.  Mandamus  to  municipal  officers. —  Where  an 
officer  has  been  appointed  in  accordance  with  a  municipal  or- 
dinance, the  council  have  no  discretion  but  must  approve  the 
bond  of  such  officer,  and  may  be  compelled  to  do  so  by  man- 
damus.* Nor  can  a  city  solicitor  refuse  to  furnish  vouchers 
for  payment  for  lands  regularly  condemned  by  a  city  for  a 
street,  and  may  be  compelled  to  do  so  by  mandamus.^  Man- 
damus may  be  pursued  by  property  owner  to  compel  the 
opening  of  a  sewer  ;^  or  to  compel  the  completion  of  an  ap- 
portionment of  an  assessment  for  improvements;*  or  to  com- 
pel a  city  auditor  to  draw  a  warrant.'  The  remedy  cannot 
be  adopted  to  compel  a  municipal  officer  to  perform  an  act 
authorized  by  law,  such  as  the  removal  of  an  official.^ 

Sec.  798.  Mandamus  to  township  officers. —  A  resident 
tax-payer  of  a  school  district  has  such  a  pecuniary  and  pa- 
rental interest  as  will  enable  him  to  maintain  an  action  in 
mandamus  to  compel  a  board  of  education  to  perform  its  legal 
duty.^  This  remedy  may  also  be  pursued  to  compel  the  board 
to  appropriate  money  for  the  payment  of  bonds ;  ^  or  to  com- 
pel the  township  trustees  to  certify  to  the  county  auditor  the 
amount  of  tax  necessary  to  meet  township  bonds;  ^  or  to  com- 
pel a  township  clerk  to  draw  an  order  on  a  township  treas- 
urer;*" or  to  compel  township  trustees  to  levy  a  tax  to  pay 
interest   on  township  bonds."     A  relator  cannot   compel  a 

Clock  Co.  V,  Commissioners,  31  O.  S.  cannot  be  required  to  make  adver- 

415.   See  State  ex  rel.  V.  Commission-  tisement  required  of  him  by  ordi- 

ers,  20  O.  S.  425;   State  ex  rel.   v.  nance.    State  ex  rel.  v.  Henderson, 

Commissioners,  26  O.  S.  531.  38  O.  S.  644.     City  council  cannot  be 

1  State  ex  rel.  v,  Cincinnati,  11  O.  S.  compelled  to  order  an  election.    Dut- 
544.     See  State  ex  rel.  v.  Boyce,  43  ton  v.  Hanover,  42  O.  S.  215. 

O.  S.  46.  7  State  ex  reL  v.  Board,  eta,  35  O.  S. 

2  Ryan  v.  Hoffman,  26  O.  S.  109.  368. 

8  Springmyer  v.  State,  1  O.  C.  C.  501.  8  state  ex  reL  v.  Board,  27  O.  S.  96. 

estate  ex  rel.  v.  Mitchell,  31  O.  S.  9 State  ex  rel.  v.  Trustees,  20  O.  S. 

593.  288. 

8  State  ex  rel.  v.  Cleveland,  22  W.  l"  State  ex  rel.  v.  Williams.  29  O.  S. 

L  B.  113.  161.     See  Case  v.  Wresler,  4  O.  S.  561. 

«  State  ex  rel.  v.  Murphy,  3  O.  C.  C.  n  Shoemaker  v.  Goshen  Township, 

332.     A  board  of  city  fire  commis-  14  O.  S.  569;  State  ex  rel.  v.  Trustees, 

sioners  cannot  be  compelled  to  re-  14  O.   S.   588.      But  see   Hopple  v. 

store  a  discharged  official.     State  ex  Brown  Township,  13  O.  S.  311. 
rel.  V.  Board,  26  O.  S.  24.     City  clerk 
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board  of  education  to  award  a  contract  unless  he  shows  a 
clear  legal  right.^ 

Sec.  799.  Mandamus  to  private  corporations.— It  is  well 

settled  that  the  writ  will  lie  to  exercise  a  visitorial  power 
over  private  corporations,  to  keep  them  within  their  lawful 
powers,  and  to  correct  and  punish  abuses  of  their  franchises.^ 
The  weight  of  authority,  however,  seems  to  hold  that  manda- 
mus is  not  the  proper  remedy  to  compel  the  transfer  of  shares 
of  stock  in  a  purely  private  moneyed  corporation.^  This  rule 
is  based  upon  the  theory  that  there  is  an  adequate  remedy  at 
law  in  damages,  or  by  a  suit  in  equity  to  compel  the  specific 
performance  by  enforcing  the  issue  and  delivery  of  the  cer- 
tificate ;  ^  and  upon  the  same  principle  the  writ  will  not  issue 
to  compel  a  corporation  to  issue  bonds  to  one  of  its  creditors 
in  order  to  obtain  the  benefit  of  a  mortgage  security,  where 
the  right  thereto  is  doubtful.^ 

Courts  in  some  instances  have  allowed  the  writ  to  restore 
a  person  to  membership  in  an  incorporated  company;  but 
where  a  civil  action  in  damages  has  been  brought  for  the  loss 
sustained  by  such  expulsion,  the  right  to  mandamus  is  thereby 
waived.^  The  authorities  are  somewhat  divided  upon  this  ques- 
tion, some  holding  that  the  writ  will  lie  to  compel  the  rein- 
station of  an  expelled  member,^  though  the  general  tendency 
of  the  courts  is  to  refrain  from  the  domestic  broils  of  voluntary 
associations.^  Where  a  corporation  is  in  the  hands  of  a  receiver, 
mandamus  will  not  issue  against  both  corporation  and  receiver 
for  the  purpose  of  directing  their  conduct  with  reference  to 

1  State  ex  rel.  v.  Board,  42  O.  S.  and  cases  cited ;  Cush man  v.  Thayer 
374.  i\I.  Co.,  76  N.  Y.  365 ;  Railway  Co.  v. 

2  Merrill  on  Mandamus,  sec.  157.  Robbins,  35  N.  Y.  500;  Ham  v.  Rail- 

3  Freon  v.  Carriage  Company,  42  road  Co.,  29  O.  S.  174.  Contra,  Rice 
O.  S.  30 ;  Merrill  on  Mandamus,  sec.  v.  Rockefeller,  31  N.  E.  Rep.  907. 
160 ;  Wood  on  Mandamus,  23 ;  High  5  Ham  v.  Railway  Co.,  29  O.  S.  174. 
on  Ex.  Rem.,  sec.  313 ;  Muriay  v.  6 State  ex  rel.  v.  Slavonska  Lipa,  28 
Stevens,  110  Mass.  95;  State  ex  rel.  O.  S.  665.  See  Merrill  on  Mandamus, 
V.  Carriage  Co.,  11  W.  L.  B.  108,  and  sees.  170-71. 

cases  cited.   SeeSlemmons  v.  Thomp-  '  Evans  v.  Club,  50  Pa.  St.  107. 

son,  31  Pac.  Rep.  514  (Oreg.,  1892);  8  People  ex  rel.  v.  Church,  53  N.  Y. 

State  ex  rel.  v.  Carpenter.  51  O.  S.  — .  103 ;  Hershiser  v.  Williams,  24  W.  L. 

estate  ex  rel.  v.  Carpenter,  supra-,  B.  314;  S.  a,  6  O.  G.  C.  147,  and  cases 

Freon  v.  Carriage  Company,  supra,  cited. 
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the  operation  of  the  company.^  The  right  of  shareholders 
of  a  corporation  to  inspect  the  books  may  be  enforced  by 
mandamus.2  It  has  been  held  that  a  natural-gas  company, 
being  somewhat  public  in  its  nature,  owes  a  duty  to  supply 
gas  to  all,^  and  may  therefore  be  compelled  by  mandamus  to 
furnish  gas  to  those  entitled  to  receive  it.* 

Sec.  800.  Application  for  writ  or  petition. —  At  one  time 
the  alternative  writ  was  the  only  pleading  on  the  part  of  the 
relator,  which  was  given  the  same  effect  as  ordinary  plead- 
ings in  a  civil  action.^  Under  existing  statutes  in  Ohio,  ap- 
plication for  the  writ  must  be  by  petition,  ip  the  name  of  the 
state,  on  relation  of  the  person  applying,  and  verified  by  affi- 
davit/ The  verified  petition  is,  therefore,  the  pleading  on 
the  part  of  the  relator.  The  petition,  affidavit  and  order  al- 
lowing the  writ  must  all  be  embodied  in  the  writ,  thus  mak- 
ing it  simply  a  medium  through  which  the  petition,  affidavit 
and  order  are  conveyed  to  the  defendants.^  The  ordinary 
rules  of  pleading  are  applicable  to  the  remedy.  The  pleadings 
have  the  same  effect,  and  must  be  construed  and  amended  as 
in  other  actions.^  It  is  to  the  petition  we  look  for  the  essential 
averments  to  sustain  the  action.  Motions  may  be  made  to 
require  the  relator  to  make  his  pleading  definite  and  certain.' 
The  petition  must  allege  facts  sufficient  to  show  that  the 
officer  against  whom  it  is  prayed  has  omitted  a  manifest  duty. 
It  should  contain  not  only  the  affirmative  allegations  of  pro- 

1  State  ex  rel.  v.  Railroad  Co.,  35  34  N.  E,  Rep.  818  (Ind.,  1893) ;  8  Am. 
O.  S.  154.  &  Eng.  Ency.  of  Law,  pp.  1284-89; 

2  State  ex  rel.  v.  Farmer,  7  O.  C.  C.  People  v.  Manhattan  Gas  Co.,  supra; 
439.  Williams  v.  Gas  Co.,  supra;  Gaslight 

3  Cook  on  S.  &  S.,  sec.  674.     To  the  Co.  v.  Richardson,  siqva. 

same  effect  are  the  following  adju-  ^  Fornoflf  v.   Nash,   28    O.   S.    335 

dicated    cases:    State  v.    Columbus  (1872).     This  is  so  held  in  several 

Gaslight  &  Coke  Co.,  34  O.  S.  572;  jurisdictions.    Merrill  on  Mandamus, 

New  Orleans  Gaslight  Co.  v.  Louisi-  sec.  253. 

ana  Light  &   Heat  Producing,  etc.  ^  O.  Code,  sec.  G743.     As  to  verifica- 

Co.,  115  XJ.  S.  656;  6  Sup.  (X  Rep.  tion,  Black  v.  Auditor,  26  Ark,  237; 

252;  People  v.  Manhattan  Gaslight  People  v.  Chicago,  25  111.  483. 

Co.,  45  Barb.   136;  Gibbs  v.  Gas  Co,  7 state  ex  rel.  v.  Daltou,  1  O.  C.  G 

13017.  S.   396;  9  Sup.  Ct  Rep.  553;  119. 

Williams  V.  Gas  Co.,  52  Mich,  499;  8  0.  Code,  sec,  6751. 

18  N.  W,  Rep,  236 ;  Gaslight   Co.  v.  9  State  ex  rel.  v.  Dalton,  1  O.  C.  C. 

Ricliardson,  63  Barb.  437.  119;  Fornoflf  v.  Nash,  23  O.  S.  335. 

4  Portland  Nat  Gas  Co.  v.  State, 
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ceedings  necessary  to  entitle  the  party  to  the  process  prayed 
for,  but  it  must  also  be  averred  that  other  facts  which  would 
justify  the  omission  do  not  exist.  The  facts  which  go  to  con- 
stitute the  duty,  that  the  omission  is  without  excuse,  that  the 
relator  is  clearly  entitled  to  due  performance,  that  he  will  be 
prejudiced  by  non-performance,  and  that  he  has  no  other 
adequate  remedy,  must  be  pleaded  distinctly  and  issuably.^ 
Formerly  no  reply  was  allowed,'^  and  allegations  of  fact  in  the 
answer  inconsistent  with  the  statements  of  fact  in  the  writ 
were  deemed  controverted,  as  upon  a  specific  denial,  without 
reply.'  But  now  the  plaintiff  may  demur  to  the  answer  or 
reply  to  any  new  matter  therein;  and  the  defendant  may 
demur  to  the  reply  as  in  a  civil  action.* 

In  mandamus,  as  in  civil  actions,  a  general  demurrer  to  the 
reply  will  search  the  record  and  put  in  issue  the  sufficiency  of 
the  petition.^  An  application  for  a  mandamus  to  compel  a 
judge  to  sign  a  bill  of  exceptions  should  be  accompanied  by 
the  bill  which  was  tendered  him  for  allowance.^  Formerly  a 
relator  was  required  to  show  himself  entitled  to  the  relief 
demanded  or  he  could  take  nothing.  But  as  the  remedy  is 
now  a  civil  action,  a  more  liberal  judgment  is  awarded ;  and 
where  the  whole  prayer  cannot  be  granted,  a  portion  will  be 
granted.^ 

Sec.  801.  Petition  by  state  auditor  to  compel  county 
auditor  to  correct  tax  duplicate. — 

\^Caption.'\ 

The  relator,  E.  W.  P.,  says  that  he  is  now,  and  has  been 

since  the day  of ,'18—,  the  duly  elected,  qualified 

and  acting  auditor  of  the  state  of  Ohio,  and  that  the  defend- 
ant F.  K.  is  now,  and  has  been  since  the day  of ,  18—, 

the  duly  elected,  qualified  and  acting  auditor  of county, 

Ohio.     Relator  further  says  that  the  city  of  0.  is  a  city  of  the 

grade  and  of  the class,  and  was  during  the  period 

of  time  hereinafter  referred  to;  and  that  the  values  of  differ- 
ent pieces  of  property  in  said  city  are,  and  during  the  period 

1  State  ex  reL  v.  Bickham,  4  O.  C.  C,  2  qm  Code,  sea  577. 

246 ;  High  on  Ex.  Rem.,  sees.   10,  12,  3  State  ex  rel.  v.  Union  Tp.,  9  O.  S. 

536;  12  111.  254;  9  Neb.  92;  15  Barb.  599  (1859). 

607.     All  the  facts  showing  the  re-  *  O.  Code,  sec.  6749. 

lator's  right  to  the   writ  must    be  » State  ex  rel.  v.  Crites,  48  O.  S.  142. 

stated     People  v.  Church,   3  Lans.  « Creager  v.  Meeker,  22  O.  S.  207. 

434 ;  State  v.  Hammerstein,  95  Mo.  '  Ross  v.  Board,  42  O.  S.  379. 
159. 
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of  time  hereinafter  referred  to  were,  equalized  by  an  annual 
board  of  equalization,  as  provided  in  the  statutes  of  the  state. 

Relator  further  says  that  the  total  amounts  added  to  and 
deducted  from  the  values  of  different  pieces  of  realty  in  said 
city  by  the  said  annual  boards  of  equalization  for  the  years 
18 — ,  18 — ,  18 — and  18 — ,  vrere  as  follows:  [State  amounts 
arldedJ] 

Relator  further  says  that  the  said  amounts  added  and  de- 
ducted are  in  addition  to  and  exclusive  of  the  amounts  added 
and  deducted  by  said  boards  of  equalization  respectively  to 
and  from  the  values  of  the  new  entries,  new  buildings  and 
buildings,  orchards,  timber,  ornamental  trees  and  groves  de- 
stroyed of  each  year,  as  said  values  were  presented  to  them 

by  the  auditor  of county  and  the  assessors  of  C. ;  and 

that  said  deductions  are  also  in  addition  to  and  exclusive  of 
the  amount  deducted  by  said  boards  themselves  for  buildings, 
orchards,  timber,  ornamental  trees  and  groves  destroyed  in 
each  year,  where  the  assessor  had  failed  to  make  return  of 
the  destruction  of  the  same  and  to  fix  a  value  thereto. 

Relator  further  says  that  in  each  of  said  years  from  18 —  to 
18 — ,  inclusive,  said  boards  illegally  reduced  the  value  of  real 
property  of  the  city  of  C.  below  its  aggregate  value  as  fixed 
by  the  state  board  "of  equalization  and  below  its  aggregate 
value  on  the  duplicate  of  the  preceding  year,  exclusive  of  the 
addition  of  the  value  of  the  new  entries  and  new  structures  of 
each  year  over  the  value  of  the  buildings,  orchards,  timber, 
ornamental  trees  and  groves  destroyed  of  each  year;  and  that 
the  illegal  reduction  in  each  year  of  said  aggregav'e  value  is 
the  difference  between  the  several  amounts  added  and  de- 
ducted as  set  forth  in  the  figures  above. 

Relator  further  says  that  on  the day  of ,  18 — , 

tiie  defendant  as  auditor  of ,  H.  county,  addressed  a  com- 
munication to  him  as  auditor  of  state,  as  provided  in  section 
166,  Revised  Statutes,  setting  forth  the  facts  hereinbefore 
stated  as  to  the  actions  of  the  boards  of  equalization  of  the 
city  of  C.  for  the  years  18—,  18 — ,  18 —  and  18 — ,  and  request- 
ing instructions  from  him  as  to  his  duty  in  the  premises;  that 
on  the day  of ,  18 — ,  relator,  as  auditor  of  state,  ad- 
dressed a  communication  to  the  defendant  as  auditor  of 

county,  in  which  relator  expressed  the  opinion  that  the  said 
board  had  acted  illegally  in  making  their  deductions  in  ex- 
cess of  their  additions  as  aforesaid  in  each  year;  and  instructed 
him  that  he  regarded  such  deductions  as  illegal  and  void. 

Relator  further  says  that  on  the  chiy  of ,  18 — ,  said 

auditor  of county  addressed  a  communication  to  relator  in 

answer  to  the  communication  of  relator  of  the day  of 

,  18 — .   as  aforesaid;    that  in  said  communication  said 

auditor  declined  to  regard  as  illegal  the  deductions,  or  any 
part  thereof,  made  during  the  years  18 — ,  18 — ,  18 —  and  18 — 
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bv  said  boards  of  equalization;  and  to  correct  the  valuation 
of  anv  of  the  pieces  of  property  whose  values  were  illegally 
reduced  by  said  boards;  and  to  charge  upon  the  duplicate  the 
taxes  omitted  by  reason  of  said  illegal  deductions. 

Wherefore  relator  prays  that  a  writ  of  mandamus  may  issue 

commanding  the  defendant,  as  auditor  of county,  that  he 

proceed  according  to  law  to  correct  on  the  duplicate  for  the 
years  18—  18—   18—  18—  18—  and  18—,  the  values  of  the 
property  from  which  said  deductions  were  illegally  made;  and 
to  charge  the  taxes  against  the  same  according  to  law. 
(Signed)  D.  K.  W., 

Attornev-General. 
K.  B.  S. 
[  Verijicaiion.']  T.  McD. 

Note.— From  State  ex  rel.  Poe  v.  Raine,  47  O.  S.  447,  wJiich  approved 
tliis  form,  hoklinp;  it  to  be  the  duty  of  a  county  auditor  to  disregard  acts  of 
a  board  of  equalization  in  excess  of  tiieir  authority,  and  that  the  action  of 
the  auditor  in  this  regard  may  be  controlled  by  the  state  auditor. 

Sec.  802.  Petition  by  school  examiner  to  compel  board 
of  education  to  fix  and  pay  his  compensation.— 

The  relator  says  that  on  the day  of ,  18—,  he  was 

dulv  appointed  a  member  of  the  board  of  examiners  of  teach- 
ers ^vithin  and  for  the  school  district  of  C.  for  the  term  of 
three  years  from  the  said  date,  and  duly  qualified  and  en- 
tered upon  and  discharged  the  duties  of  said  office.  That  at 
the  expiration  of  said  term  he  was  again  appointed  for  a  fur- 
ther term  of  three  years,  and  by  renewed  appointments  con- 
tinued to  hold  said  office  and  to  discharge  its  duties  until 

,  18—.     That  at  the  time  when  he  was  so  appointed 

and  entered  upon  the  duties  of  said  office  no  compensation 
had  been  fixed  therefor,  and  that,  although  well  knowing  its 
duty  to  fix  and  pay  a  compensation  to  relator  for  his  serv- 
ices, the  defendant  wholly  failed  either  to  fix  or  pay  any 

compensation  to  relator  for  such  services  until ,  18 — , 

when  it  fixed  the  compensation  for  said  office  at dollars 

a  year;  that  subsequently  defendant  determined  that  the 
payment  of  such  compensation  so  fixed  should  commence 

,  18,  and  in or ,  18—,  paid  the  relator  for  his 

services  under  said  appointment  for  the  period  between 

— ,  18—,  and ,  18—,  at  the  rate  of  dollars  per 

annum. 

And  the  relator  says  that  during  all  of  said  period  of  serv- 
ice he  continually  urged  upon  and  demanded  of  the  members 
of  said  defendant  board  the  fixing  and  paying  of  his  compen- 
sation, but  that  said  defendant  has  wholly  faUed  and  refused 
to  fix  or  pay  him  any  compensation  as  a  member  of  said  board 
of  examiners  prior  to ,  18 — . 


§§  803,  804.]  MANDAMUS.  'TTT 

And  relator  avers  that  said  defendant  has  always  been  in- 
formed of  the  claim  of  the  relator. 

Wherefore  relator  pra3^s  that  a  writ  of  mandamus  issue 
commanding  said  board  of  education  to  fix  and  pay  to  relator 
a  reasonable  compensation  for  his  services  as  a  member  of  said 

board  of  examiners  for  the  ])eriod  between ,  18 — ,  and 

,  18 — ,  and  for  all  other  proper  relief. 

11.  K.,  Attorney  for  Relator. 

Note. —  From  State  ex  rel.  v.  Board  of  Education  of  Cincinnati,  Supreme 
Court,  unreported,  No.  2065. 

Sec.  803.  Petition  to  gain  possession  of  books  and  papers 
to  public  office. — 

\^Captio7i.'] 

That  at  the  general  election  held  in  the  state  of  Ohio  on 

the day  of ,  18 — ,  for  the  election  of  state  and  county 

officers,  the  relator,  M.  and  B.  were  the  only  cfindidates  for 

whom  votes  were  cast  for  the  office  of  auditor  of county, 

Ohio,  the  said  relator,  M.  and  B.  having  previously  been 
legally  nominated  by  their  respective  political  parties  in  con- 
vention assembled  for  that  purpose. 

That  the  relator  received  the  highest  number  of  votes  cast 

for  said  office  for  a  term  of  two  years  beginning  on  the 

day  of  ,  18 — ,  at  said  election,  and   was  duly  declared 

-elected  by  the  board  of  deputy  supervisors  of  said  county; 

and  was,  on  the day  of  ,  18 — ,  duly  commissioned 

by  the  governor  of  said  state  as  such  auditor,  filed  his  bond, 
which  was  duly  approved  by  the  board  of  county  commission- 
ers of  said  county  on  the day  of ,  18 — ,  and  took  the 

oath  of  office  on  the  same  day. 

That  on  the day  of ,  18 — ,  the  relator  demanded 

of  the  said  M.,  who  for  the  immediately  preceding  term  of  four 
years  had  been  auditor  of  said  office,  and  still  continued  such 
auditor,  the  possession  of  the  said  office  of  auditor,  and  the 
books,  papers  and  other  property  pertaining  to  the  same,  but 
he,  the  said  M.,  refused  to  surrender  the  possession  thereof, 
or  anything  connected  therewith,  and  still  so  refuses. 

Wherefore,  etc.,  that  he  should  not  be  compelled  to  deliver 
the  possession  of  the  books,  papers  and  other  proi)erty  per- 
taining to  said  office  to  the  relator. 

Note. —  Based  on  the  doctrine  of  Ewing  v.  Turner,  35  Pac.  Rep.  951,  and 
cases  tliere  cited.     See  ante,  sec.  793. 

Sec.  804,  Petition  to  compel  railroad  to  run  cars.— 

•    That  the  Railroad  Company,  a  corporation   of  the 

state  of ,  duly  incorporated  under  the  general  laws  of 

this  state,  was  authorized  by  its  said  charter  to  construct  and 
operate  a  railroad  for  the  transportation  of  freight  and  pas- 
sent^ers  from to . 


778  MANDzVMUS.  [§  805. 

That  said  railroad  has  for  a  long  time  constituted  a  direct 
and  important  route  for  public  travel,  greatly  accommodating 
the  same,  and  necessary  for  the  public  convenience. 

That  the  said  railroad  is  bound  by  the  terms  of  its  charter 

to  run  its  cars  and  transport  passengers  from  the  said to 

the  said to  such  an  extent  as  to  afford  reasonable  accom- 
modation to  the  traveling  public. 

That  said  railroad  on  the day  of ,  18—,  wholly 

discontinued  the  running  of  its  said  trains  from to , 

and  now  stop  at ,  about miles  from  the  said  , 

although  often  requested  by  plaintiff  and  others,  who  were 

desirous  of  being  transported  to  the  said ,  to  continue 

their  passage  to  the  said ,  as  required  by  their  said  char- 
ter, but  that  it  has  ever  since  refused  and  still  refuses  to  run 
its  said  trains  over  that  part  of  the  road  between  the  said 

and  the  said ,  to  the  great  damage  and  inconvenience 

of  plaintiff  and  many  others  residing  at  the  said . 

Plaintiff  therefore"  prays  that  a  writ  of  mandamus  may  be 
issued,  directed  to  the  said  Railroad  Company,  com- 
manding them  to  run  their  said  trains  from to ,  as 

required  by  their  said  charter. 

[Oath.']  ' 

Sec.  805.  Petition  to  compel  approval  of  officer's  boud. — 

{^Caption  and  formal  averment?)^ 

That  at  the  general  election  held  on  the day  of  Novem- 
ber, 18—,  in  the  county  of ,  and  state  of  Ohio,  the  relator 

was  duly  elected  sheriff  of  said  county  for  a  term  of  two  years 
from  the day  of ,  18 — . 

That  on  the day  of ,  18—,  he  was  duly  commis- 
sioned by  the  governor  of  said  state  as  such  sheriff  for  said 
term,  and  has  taken  the  oath  of  office. 

That  on  the  day  of  ,  18—,  the  auditor  of  said 

countv  issued  a  written  call  to  C.  D.,  E.  F.  and  G.  H.,  the 
persons  constituting  the  board  of  county  commissioners  of 
said  county,  convening  them  in  special  session  at  said  audit- 
or's office  on  the day  of ,  18 — . 

That  pursuant  to  said  call  said  commissioners  met  in  said 
auditor's  office  for  the  purpose  of  considering  the  approval  of 
the  official  bond  of  the  relator  as  such  sheriff. 

That  the  relator,  while  said  board  was  so  in  session,  pre- 
sented to  it  his  official  bond  as  such  sheriff,  payable  to  the 

state  of  Ohio  in  the  penal  sum  of thousand  dollars,  duly 

sio-ned  by  himself  as  principal  and other  persons  as  sure- 
ties, to  wit:  {name  them\  and  acknowled<^ed  before  a  notary 
public  of  said  county,  conditioned  according  to  law,  for  the 
approval  of  said  board. 

That  with  said  bond  the  relator  then  and  there  presented 
his  commission  to  said  board  as  such  sheriff  and  offered  to 
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make  proof  of  the  sufBbiency  of  said  bond  and  the  sureties 
thereon,  and  demanded  that  the  bond  be  approved  by  the 
board. 

That  said  board,  without  any  excuse,  refused  to  approve 
said  bond.     That  said  sureties  were  all  bona  fide  residents  of 

county,  and  were  the  owners  in  fee-simple  of  real  estate 

in  said  county  of  the  value  of thousand  dollars  over  all 

incumbrances  thereon,  and  they  were  worth  over  all  their 
indebtedness dollars. 

That  at  the  time  said  relator  was  so  elected  sheriff,  at  the' 
time  he  was  so  commissioned  and  at  the  time  he  so  tendered 
his  bond,  he  had  been  a  honafide  resident  and  elector  of  said 
county  for  more  than  two  years,  and  still  is  such  an  elector, 
fully  qualified  to  hold  said  office  of  sheriff. 

Wherefore  he  prays  that  a  writ  of  mandamus  issue  out  of 
this  court  requiring  the  defendant  to  show  cause  why  it  should 
not  be  compelled  to  approve  said  bond. 

[Oath  and  jwatl 

Note.— Adapted  from  Board  v.  State,  61  Ind.  379.  See  anf^  sec.  792, 
page  763. 

Sec.  806.  Motion  for  alternative  writ. —  The  petition 
should  be  accompanied  with  a  formal  motion  asking  for  the 
issuance  of  an  alternative  writ,  upon  which  a  court  must  de- 
termine whether  a  writ  should  issue.  The  court  may  require 
a  notice  of  the  application  to  be  given  to  the  defendant,  or 
may  grant  an  order  to  show  cause  why  it  should  not  be  al- 
lowed, or  may  allow  the  writ  without  notice.'  A  motion  may 
not  be  absolutely  essential,  but  it  is  the  better  way  to  bring 
the  matter  properly  before  the  court.  It  should  be  placed  on 
the  motion  docket  and  heard  as  other  motions. 

Sec.  807.  Motion  and  notice  for  alternative  writ. — 

[Captio7i.'] 

The  relator  herein  moves  the  court  for  the  allowance  of  an 
alternative  writ  of  mandamus  against  the  defendant  herein, 
upon  the  petition  in  this  cause,  according  to  the  statute  in 
such  case  made  and  provided. 

D.  K,  W.,  Attorney. 

NOTICE. 

The  defendants  above  named  will  take  notice  that  the  fore- 
going motion  will  be  pressed  for  hearing  in  the  supreme  court 

of  Ohio,  on  the  day  of  ,  18 — ,  at A.  M., 

or  as  soon  thereafter  as  the  court  can  hear  the  same. 

J  O.  Code,  sec  6743.  If  filed  in  the  supreme  court  it  must  be  governed  by 
its  rules  of  practice. 
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Sec.  808.  Alternative  writ.— When  the  right  to  require 
performance  is  not  clear,  and  there  is  not  therefore  sufficient 
ground  for  the  allowance  of  a  peremptory  writ  in  the  first  in- 
stance, an  alternative  writ  should  then  be  issued.^  The  alter- 
native writ  is  an  order,  with  a  copy  of  the  petition  or  appli- 
cation attached,  requiring  the  defendant  to  do  the  act,  or 
show  cause  before  the  court,  at  a  specified  time  and  place, 
why  he  does  not  do  the  act,  which  must  be  entered  on  the 
journal  of  the  court.^  The  alternative  writ  should  be  drafted 
by  counsel  and  submitted  to  the  court  before  it  is  issued.'  It 
should  contain  all  the  .facts  necessary  to  justify  the  order 
sought  by  the  proceeding,  and  omissions  cannot  be  supplied 
by  affidavit.*  A  summons  is  not  necessary,  as  the  alternative 
writ  takes  its  place  and  is  the  only  proper  process.* 

See.  809.  Form  of  alternative  writ. — 

In  the  Supreme  Coukt  of  Ohio. 

The  State  of  Ohio,  ) 
Franklin  County,     f     ' 

To : 

We  hereby  command  you  that  forthwith  upon  the  receipt 
of  this  writ  you  \Jiere  state  fully  the  matters  sought  and  prayed 
for  in  the jpetltion\  as  we  are  asked  in  a  petition  to  command 
you  to  do,  a  copy  of  which  petition  is  hereto  attached  marked 

"Exhibit  A,"  or  else  you  appear  in  this  court  at o'clock 

A.  M.,  on  the  day  of  ,  18 — ,  and  show  cause  why 

you  have  not  done  or  should  not  do  so. 

Witness  my  hand,  etc.  ,  Clerk. 

{Attach  copy  of  petition^ 

Sec.  810.  By  what  court  it  may  issue. —  The  writ  may  be 
issued  by  the  supreme  court,  the  circuit  court  or  the  common 
pleas  court.®  The  supreme  court  adopted  the  rule  of  practice 
that  the  application  should  be  made  to  the  lower  courts,  un- 
less there  were  special  reasons  for  making  application  in  that 
court  in  the  first  instance.'' 

Sec.  811.  The  return  or  answer. —  On  the  return  day  of 
an  alternative  writ  a  defendant  may  answer  as  in  a  civil  ac- 
tion, or  if  the  writ  be  allowed  by  a  single  judge  he  may 

1  O.  Code,  sec.  6745.  5  Potts  v.  State,  75  Ind.  336. 

2  0.  Code,  sec.  6746.  6  o.  Code,  sec.  6742.                  , 

3  .Johnes  v.  Auditor,  4  0.  S.  493.  "  State  ex  rel.  v.  Williams,  26  O.  S. 
*  McKenzie  v.  Ruth,  22  O.  S.  371 ;  170. 

High  on  Ex.  Rem.,  sec.  537. 
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demur.^  The  parties  may,  however,  by  agreement  dispense 
with  a  return  or  answer  and  any  other  formal  pleadings  au- 
authorized  by  statute.^  If  an  answer  is  made  it  must  respond 
to  all  the  allegations  in  the  writ,"  and  be  framed  as  an  ordi- 
nary answer  in  civil  cases.  An  answer  by  a  judge,  when  it  is 
sought  to  compel  him  to  sign  a  bill  of  exceptions,  that  the 
writ  presented  is  not  a  true  one,  is  a  good  defense.^  The 
respondent  may  set  forth  as  many  defenses  as  he  may  have 
if  they  are  consistent  with  each  other.^  A  demurrer  to  a 
petition  and  the  order  or  writ  issued  thereon  raises  the  question 
of  the  sufficiency  of  the  cause  of  action.^  The  return  must  con- 
tain positive  allegations  of  fact  and  not  mere  inferences  from 
facts;''  and  it  is  construed  most  strongly  against  the  pleader." 

Sec.  812,  Demurrer  to  petition. — 

[Caj)tion.'] 

Now  comes  the  defendant,  W.  H.  H.,  and  demurs  to  the 
petition  of  the  relator  herein,  for  the  reason  that  the  same 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action 
against  him,  or  to  warrant  the  relief  therein  prayed  for. 

Sec.  813.  Demurrer  to  answer. — 

The  plaintiff  demurs  to  the  answer  of  the  defendant  to  the 
petition  and  alternative  writ,  for  the  reason  that  the  same 
does  not  state  facts  sufficient  to  constitute  a  defense. 

Sec.  814.  Peremptory  writ.—  When  the  right  to  require 
performance  is  clear  and  it  is  apparent  that  no  valid  ex- 
cuse can  be  given  for  not  performing  it,  a  court  may,  in  the 
first  instance,  allow  a  peremptory  mandamus.^  It  cannot  be 
awarded  in  any  other  form  than  that  fixed  by  the  alternative 
writ.^°  Where  there  are  a  number  of  acts  to  be  done  by  the 
defendant,  either  separated  or  connected,  the  relator  is  entitled 
to  a  peremptory  writ  for  such  distinct  acts  or  connected  acts 
as  he  may  show  himself  entitled  to,  where  they  can  be  sep- 
arated or  divided."     There  should  be  a  return  to  the  peremp- 

1  O.  Code,  sec.  6748.  6  Potts  v.  State,  75  Ind.  336. 

2  State  ex  rel.  v.  Ottinger,  43  O.  S.  'State  ex  rel.  v.  Hawes,  43  O.  S.  16. 
457.  8  Gorgas  v.  Blackburn,  14  O.  253. 

3  Gorgas  v.  Blackburn,  14  O.  253.  9  O.  Code,  sec.  6745. 

*  Creager  v.  Meeker,  23  O.  S.  207.       lo  Morgenthaler  v.  Crites,  4  O.  C.  C. 
See  State  ex  rel.  v.  Hawes,  43  O.  S.  16.     485. 
sHigli  on  Ex.  Rem.,  sees.  457,  463.       n  State  ex  rel,  v.  Crites,  48  O.  S.  142. 
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tory  writ,  the  office  of  which  is  to  show  a  compliance  with  the 
order  of  the  court.  This,  however,  is  not  conclusive,  and  may 
be  controverted  by  the  relator.^  And  the  remedy  for  diso- 
bedience of,  or  non-compliance  with,  a  peremptory  writ  of 
mandamus  is  by  a  motion  to  show  cause  why  the  defendant 
should  not  be  attached  for  contempt,  which  should  be  prose- 
cuted before  the  court  granting  the  writ ;  the  judges  at  cham- 
bers have  no  jurisdiction.* 

» State  ex  reL  v.  Crites,  48  O.  S.  460.       » Davis  v.  State,  29  W.  L.  B.  263 ; 

State  ex  rel.  t.  Crites,  48  O.  S.  460. 


CHAPTER  59. 


MASTER  AND  SERVANT  —  RELATING  TO  MATTERS  OTHER  THAN 
NEGLIGENCE  —  CONTRACTS  OF  SERVICE. 


Sea  815.  Action  on  contract  of  serv- 
ice. 

816.  Same      continued  —  Con- 

structive service. 

817.  Petition  on  verbal  contract 

for  services  for  amount 
dua 

818.  Petition  by  master  for  an 

assault  upon  his  servant. 

819.  Petition        by       employee 

against  employer  for  re- 


fusing to  take  hira  into 
his  service. 
Sec.  820.  Petition  by  servant  against 
administrator  of  master 
upon  promise  to  pay  serv- 
ant for  extra  services. 

821.  Answer  setting  up  miscon- 
duct of  servant 

828.  Answer  setting  up  incom- 
petency of  servant 


Sec,  815.  Action  on  contract  of  service. —  To  sustain  an 
action  for  the  recovery  of  damages  for  breach  of  a  contract  of 
service  it  is  not  necessary  for  «in  employee  who  has  been  wrong- 
fully discharged  to  tender  his  services  or  to  kee|3  himself  in 
readiness  to  re-enter  the  employer's  service.^  He  is  bound  to 
use  reasonable  care  and  diligence  to  obtain  other  employment.'- 
The  burden  is  upon  the  defendant  to  show  that  plaintiff  could 
have  procured  other  work.^  Damages,  however,  for  a  wrong- 
ful discharge  cannot  be  recovered  in  an  action  for  wages 
under  a  contract  of  employment.'*  Recovery  may  be  had  as 
upon  an  implied  quantum  meruit  for  value  of  service  ren- 
dered under  special  contract  which  has  been  wrongfully  ter- 
minated.^ In  an  action  upon  an  express  contract  for  service 
the  petition  should  aver  that  the  services  were  rendered  to 
the  defendant  at  his  request."  An  allegation  that  "defendant 
dismissed  plaintiff  from  his  employ,  giving  as  his  reason  the 
winding  up  of  his  business,"  is  an  allegation  of  the  termina- 


iHinchcliflfe  v.  Koontz,  121  Ind. 
422;  James  v.  Allen  Co.,  44  O.  S.  226. 

2  Howard  v.  Daly,  61  N.  Y.  362 ; 
Cliamberlain  v.  Morgan,  68  Pa.  St. 
168;  King'v.  Steiner,  44  Pa.  St  99. 

3  Railway   Co.   v.   Lutes,  112  Ind. 


276;  Hinchcliffe  v.  Koontz,  121  Ind. 
422. 

4  Elliott  V.  Miller,  17  N.  Y.  S.  526; 
Bean  v.  Elton.  44  111.  A{)p.  442. 

5  Ralston  v.  Kohl,  30  O.  S.  92. 

6  Carey  v.  Post,  2  C.  S.  G  R  63. 
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tion  of  the  contract,  and  the  action  is  based  on  the  provision 
of  the  contract  and  not  for  its  breach.^ 
Sec.  816.    Same    continued  —  Constructive    service.— 

Where  a  hiring  is  for  a  year  at  a  certain  sum  per  month, 
witliout  any  stipulation  as  to  when  payment  shall  be  made,  it 
is  an  entire  contract,  and  recovery  cannot  be  had  by  a  person 
who  leaves  such  employ  before  the  expiration  of  the  year.^ 
Nor  is  such  a  contract  considered  by  the  authorities  as  di- 
visible by  reason  of  the  fact  that  payment  is  to  be  made  at  a 
certain  rate  per  day  or  month.^  There  is  some  conflict  upon 
the  remedy  to  be  pursued  by  a  person  who  has  been  employed 
for  a  specified  time  and  wrongfully  discharged  before  the  ex- 
piration thereof.  The  fiction  is  maintained  in  some  jurisdic- 
tions that  the  employee  may  remain  idle  until  the  expiration 
of  the  time  and  sue  for  the  compensation  agreed  upon,  as  if  he 
had  fully  performed  his  part  of  the  contract.  The  doctrine 
of  constructive  service  has  been  repudiated  in  Ohio  as  a  per- 
nicious one,  and  the  remedy  held  to  be  that,  where  an  em- 
ployee under  contract  for  a  specified  time,  whose  wages  are 
payable  in  instalments,  has  wrongfully  been  discharged  before 
the  expiration  of  his  contract,  and  whose  wages  at  the  time 
of  his  discharge  have  been  paid,  is  an  action  for  damages,  and 
not  the  recovery  of  future  instalments  of  wages.* 

Sec.  817.  Petition  on  verbal  contract  for  services  for 
amount  due. — 

1.  That  on  or  about  the day  of ,  18 — ,  defendant 

entered  into  a  verbal  contract  with  plaintiff,  whereby  plaintiff 
and  defendant  agreed  that  plaintiff  should  work  for  defend- 
ant at  his,  defendant's,  dairy,  at ,  Ohio,  and  upon  his  farm 

at ,  Ohio,  at  such  times  as  directed  by  the  defendant,  from 

the  day  of  ,  18 — ,  to  the  day  of  ,  18 — . 

From  the day  of  ,  18 — ,  to  the  day  of  , 

1  Heckt  V.  Brandus,  23  N.  Y.  S.  1004.  ■*  James  v.  Allen  Co.,  44  O.  S.  226- 

2Laiken   v.   Buck,  11     O.  S.  561;  233;    James  v.  Commissioners,  9  W. 

Lantry  v.  Parks.  8  Cow.  63 ;  Wright  L,   B.    186;    Moody   v.   Leverick,    4 

V.  Turner,  1  Stewart,  29 ;  Badgley  v.  Daly,  401 ;  Howard  %•.  Daily,  61  N.  Y. 

Heald,  4  Giliii.  04;  :\Iallen  v.  Gilkin-  362.     Contra,  Strauss  v.  Meerlief,  64 

son,   19  Vt   503;  Miller  v.  Goddard,  Ala.   299;    Huntington    v.   Railroad 

34  Me.    102;    Davis   v.   Maxwell,  12  Co.,  7  Am.  L.  Reg.  (N.  S.)  143;  Wood's 

Mot.  286.  Mayne  on  Damages,  317-328 ;  Wood's 

3  Stein  V.  Steamboat  Co.,  17  O.  S.  Master  and  Servant,  246--7;  8  So.  L. 

476.  Rev.  432. 
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18 — ,  plaintiff  was  to  receive  for  his  services,  and  defendant 
agreed  to  pay  to  plaintiff  therefor,  the  sum  of  $ per  month. 

From  the day  of ,  18 — ,  to  the  day  of , 

18 — ,  plaintiff  was  to  receive  for  his  services,  and  defendant 

agreed  to  pay  him  therefor,  the  sum  of  S per  month,  and 

board  and  lodge  plaintiff  during  said  periods  of  time. 

Plaintiff  commenced  working  for  said  defendant  under  said 
contract,  and  continued  to  labor  for  him  thereunder,  from  said 

day  of ,  18 — ,  down  to  the day  of ,  18 — , 

and  fully  performed  his  part  of  said  contract,  whereby  there 
became  due  and  payable  to  plaintiff  from  the  defendant  the 
sum  of  $ . 

2.  [Formal  averments.']    That  on  the day  of ,  18 — y 

at  the  expiration  of  the  contract  set  forth  in  his  first  cause 
of  action  herein,  plaintiff  and  defendant  entered  into  an  agree- 
ment whereby  plaintiff  agreed  to  work  for  defendant  at  his 

dairy  at ,  Ohio,  and  upon  his  farm  at ,  Ohio,  at  such 

times  as  directed  by  defendant,  at  each  of  said  places,  for  no 
fixed  or  definite  period  of  time.  For  said  services  said  de- 
fendant agreed  to  board  and  lodge  plaintiff  at  his  expense, 
and  pay  him  in  addition  thereto  the  sum  of  $ per  month. 

Plaintiff  went  to  work  for  defendant  under  said  agreement 

on  the day  of ,  18 — ,  and  continued  to  work  for  him 

until  the day  of  ,  18 — . 

Upon  the  day  of  ,  18 — ,  plaintiff  and  defendant 

agreed  that  the  value  of  plaintiff's  services  for  a  portion  of 
the  time  plaintiff  worked  for  him  as  above  stated,  that  is  to 

say,  from  the day  of ,  18 — ,  to  the day  of , 

18 — ,  were  worth  the  sum  of  $ per  month,  including  board 

and  lodging;  and  defendant  then  agreed  to  pay  said  sum  of 

$ per  month  for  said  period  last  mentioned,  for  plaintiff's 

services. 

Whereby  there  became  due  and  payable,  from  defendant  to 
plaintiff,  the  sum  of  $ . 

Plaintiff  says,  during  the  time  he  worked  for  defendant, 
and  since  then,  the  defendant  has  paid  plaintiff,  to  apply  on 
his  compensation  for  his  said  services,  at  divers  times,  the 
exact  amounts  and  dates  of  which  plaintiff  cannot  now  give, 

about  the  sum  of  $ ,  leaving  a   balance  due  and  unpaid 

plaintiff,  for  his  said  services,  as  set  forth  in  his  said  causes  of 

action,  from  the  defendant,  in  the  sum  of  $ ,  with  interest 

from  the day  of ,  18 — ,  for  which,  together  with  his 

costs  herein  expended,  plaintiff  asks  judgment  against  the  de- 
fendant. 

Sec.  818.  Petition  hy  master  for  an  assault  upon  his 
servant. — 

That  on  the  day  of ,  18 — ,  the  defendant  unlaw- 
fully made  an  assault  upon  C.  D.,  who  was  then  and  still  is 
50 
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in  the  employ  of  plaintiff,  as  a  servant,  and  beat  and  wounded 
said  C.  D.,  by  reason  whereof  he  became  disabled  and  unable 
to  perform  the  work  which  plaintiff  had  employed  him_  to  do 
for  [state  hmn  long],  during  all  of  which  time  the  plaintiff  was 
deprived  of  his  services,  which  were  of  the  value  of  $ . 

That  the  plaintiff  has  sustained  damages  by  reason  of  said 
assault  [state  damages.'] 

[Prayer.] 

Sec.  819.  Petition  by  employee  against  employer  for  re- 
fusing to  take  liim  into  liis  service.— 

On  the  day  of  ,  18—,  plaintiff  entered  into  a 

verbal  contract  with  the  defendant,  by  which  it  was  agreed 
that  the  defendant  should   employ  plaintiff  in  the  capacity  of 

[state  what],  for  the  period  of  one  year,  beginning  on  the 

day  of  ,  18—,  and  ending  on  the day  of ,  18—, 

the  said  defendant  agreeing  to  pay  plaintiff  for  his  services 
the  sum  of  S per  month. 

On  the day  of ,  18—,  the  date  on  which  said  serv- 
ice was  to  begin,  plaintiff  tendered  himself  in  readiness  to  be- 
gin such  service,  but  that  defendant  wholly  refused  to  take 
iiim  into  his  said  service  according  to  his  said  agreement,  and 
still  refuses  so  to  do,  although  plaintiff  has  held  himself  in 
readiness  to  fulfill  and  carry  out  his  part  of  the  contract  of 
service. 

Defendant  has  wholly  failed  and  refused  to  carry  out  his 
part  of  the  contract,  by  reason  whereof  plaintiff  has  been 
damaged  [state  special  damages]. 

[Prayer.] 

NOTR —  A  person  may  recovei*  damages  for  a  breach  of  an  executory- 
contract    Railway  Co.  v.  Lutes,  113  Ind.  276. 

Sec.  820.  Petition  by  servant  against  administrator  of 
master  upon  promise  to  pay  servant  for  services. — 

On  the day  of ,  18—,  one  G.  H.,  late  of  the  county 

of  and  state  of  Ohio,  died  intestate,  and  on  the day 

of  ,  18 — ,  the  defendant  C.  D.  was  duly  appointed  by  the 

probate  court  of  said  county  administrator  of  the  estate  of 
said  G.  H.,  deceased. 

That  plaintiff  was  in  the  service  of  the  said  G.  H.,  deceased, 
in  the  capacit_y  of  a  domestic  servant,  at  [state  wages],  the 
terms  of  their  contract  of  service  providing  that  such  serv- 
ice should  continue  until  either  plaintiff  or  the  said  G.  H. 
should  determine  the  same  by  giving  to  the  other  of  them 
thirty  days'  notice  of  his  intention  so  to  do;  and  thereupon,  in 
consideration  that  plaintiff  would  continue  in  the  service  of 
the  said  G.  11.  in  the  capacity  aforesaid  until  the  death  of  the 

said  G.  H.,  the  said  G.  H.  promised  plaintiff  to  pay  him 

dollars;  and  plaintiff  accordingly  continued  in  the  service  of 
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the  said  G.  H.  in  the  capacity  aforesaid  until  the  death  of  the 
said  G.  H.,  and  all  conditions  were  fulfilled  and  all  things 
happened,  and  all  times  elapsed,  necessary  to  entitle  plaintiff 

to  be  paid  the  sura  of  dollars,  yet  the  same  remains  due 

and  unpaid  to  plaintiff. 
Plaintiff  therefore  asks  judgment  against  said  defendant 

for  the  sura  of  $ with  interest  at per  cent,   frora 

,  18-. 

Sec.  821.  Answer  setting  up  misconduct  of  servant.— 

That  after  the  making  of  the  contract  sued  on  and  before 
the  alleged  dismissal,  the  plaintiff  wilfully  misconducted  him- 
self by  [state  facts]. 

Wherefore,  and  for  no  other  reason,  he  was  discharged  by 
defendant,  and  this  is  the  breach  complained  of. 

Note.— A  servant  discharged  for  improper  conduct  cannot  collect  any 
part  of  his  salary  from  the  last  pay-day  to  the  time  of  his  dismissal.  Ridg- 
way  V.  Market  Co.,  3  Ad.  &  El.  171 ;  Turner  v.  Robinson.  6  C.  &  P.  15. 
Faithful  service  is  a  condition  precedent  to  the  right  of  recovery  by  the 
servant  Libhart  v.  AVood.  1  W.  &  S.  265  ;  Seuger  v.  McCormick,  4  W.  &  S. 
265;  Brittou  v.  Turner,  6  N.  H.  481 ;  Kearney  v.  Holmes,  6  La.  Ann.  373. 

Sec.  822.  Answer  setting  up  incompetency  of  servant. — 

[Caption.'] 

That  at  the  time  defendant  entered  the  employ  of  the 
plaintiff  as  [state  what],  as  alleged  in  the  petition,*  plaintiff 
represented  to  defendant  that  he  was  thoroughly  qualified, 
and  was  possessed  of  sufficient  skill  and  ability  as  such  [state 
position]  to  perform  the  services  for  which  he  was  em})loyed  by 
defendant;  and  defendant,  relying  upon  said  representations, 
was  thereby  induced  to  employ  the  plaintiff. 

That  the  plaintiff  was  wholly  disqualified  and  unable  to  do 
and  perform  the  work  for  which  defendant  hired  him,  and 
for  that  reason  solely  defendant  discharged  him. 


CHAPTER  60. 


MISTAKR 


Sec  82a  Mistake  —  General    princi- 
ples    governing      relief 
against  —  Pleading. 
824.  Petition  to  set  aside  cancel- 
lation of    judgment  en- 


tered by  mistake,  and  to 
revise  same. 
Sec.  825.  Answer  to  action  on  con- 
tract claiming  mistake. 


Sec.  823.  Mistake— General  principles  governing  relief 
against  —  Pleading.— This  subject  has  been  discussed  else- 
where '  with  reference  to  a  particular  class  of  instruments, 
and  the  principles  there  evolved  are  applicable  to  mistake 
in  whatever  form  it  may  appear.  It  was  there  seen  that  the 
mistake  must  be  material,  mutual  and  without  negligence, 
and  usually  one  of  fact.^  And  while  it  has  been  repeatedly 
held  that  a  mistake  or  misapprehension  of  law  will  not  entitle 
a  person  to  relief,'  there  are  instances  where  one  who  has 
acted  under  a  misapprehension  of  his  legal  rights,*  as  well  as 
in  cases  of  peculiar  character,  where  relief  has  been  granted 
when  the  mistake  was  one  of  law.' 

Money  voluntarily  paid  under  a  mistake  of  law,  in  the  ab- 
sence of  fraud  or  mistake  of  fact,  however,  cannot  be  recov- 
ered back.'  It  is  otherwise  where  it  is  paid  under  a  mistake 
of  fact,  in  which  case  it  is  not  essential  that  the  mistake  should 


1  See  sec.  1095,  post. 

2  See  sec.  1095,  post;  Irwin  v.  "Wil- 
son, 45  O.  S.  426. 

8  See  sec  1095,  post;  Goltra  v.  San- 
asack,  53  111.  456.  A  court  will  not 
reform  a  written  instrument  by  sup- 
plying the  intention  of  the  parties 
omitted  through  mistake  of  law  and 
not  of  fact  Allen  v.  Anderson,  44 
Ind.  395;  Cox  v.  Insurance  Co.,  29 
Ind.  586 ;  Nelson  v.  Davis,  40  Ind.  366. 
*  2  Pomeroy's  Equity,  sec.  849 ;  15 
Am.  &  Eng.  Enc  of  Law,  p.  634. 
See  sec  1095,  post. 


6  Nelson  v.  Davis,  40  Ind.  366 ; 
1  Story's  Eq.,  sec.  116;  Oiler  v.  Card, 
23  Ind.  212.  Money  deposited  as  se- 
curity, without  any  intention  of  pass- 
ing title,  may  be  recovered.  Morgan 
Park  V.  Gahan,  85  111.  App.  646. 

6  Kinney  v.  Dodge,  101  Ind.  573; 
Bond  V.  Coates,  16  Ind.  202 ;  Carley 
V.  Lewis,  24  Ind.  23.  See  Lafayette, 
etc  Co.  V.  Pattison,  41  Ind.  312 ;  Hol- 
lingsworth  v.  Stone,  90  Ind.  244 ;  Butt 
V.  Jennings,  81  Ind.  69. 
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have  been  induced  by  a  wrongful  act.^  To  warrant  relief  on 
the  ground  of  mistake,  the  action  by  the  party  must  be 
prompt  upon  its  discovery,-  although  delay  may  be  immate- 
rial so  long  as  the  rights  of  third  persons  do  not  intervene.* 
The  subject  falling  under  the  head  of  equitable  jurisdiction, 
to  warrant  the  court  in  considering  the  question  and  granting 
relief,  the  complaint  must  contain  the  requisite  allegations  to 
bring  it  clearly  under  this  head.*  The  petition  should  ordi- 
narily point  out  the  mistake,  and  show  the  tenor  of  the  in- 
strument and  the  true  contract  in  terms.*  But  where  the 
facts  stated  clearly  show  a  mistake,  it  is  not  essential  that 
there  be  a  direct  averment  of  a  mistake ;  *  and  in  seeking  re- 
lief against  a  judgment,  all  the  facts  or  grounds  on  which  the 
mistake  is  based  should  be  fully  set  forth  ;^  or  in  an  action  to 
recover  money  paid  on  a  fraudulent  note,  it  should  be  alleged 
that  the  payment  was  made  under  a  mistake  of  fact,  without 
knowledo^e  of  the  fraud.^  For  the  rule  as  to  seekino:  relief 
upon  the  ground  of  fraud  and  mistake  the  reader  is  referred 
to  a  later  section  where  it  is  fully  stated.'  An  action  will  lie 
for  a  mistake  in  the  transmission  of  a  telegram.'"  And  relief 
will  be  granted  by  way  of  reformation  where  a  written  in- 
strument, executed  by  a  surety,  by  mistake  fails  to  express 
the  actual  agreement  and  intention  of  the  parties,  and  will  be 
enforced  against  the  surety. '' 

Sec.  824.  Petition  to  set  aside  cancellation  of  judgment 
entered  by  mistake  and  to  revive  same. — 

Plaintiff  says  that  on  the day  of  ,  18 — ,  b}^  the 

consideration  of  the  court  of  common  pleas  of county, 

Ohio,  he  recovered  a  judgment  against  the  said  defendants, 

the  O.  S.  Co.,  A.  G.  S.  and  K.  W.  S.,  for  the  sum  of dollars 

and  costs  of  suit  in  the  sum  of  S ,  and  the  said  judgment 

1  Billings  V.    McCoy,   5  Neb.  187 ;        <>  Maher  v.  Insurance  Co.,  67  N.  Y. 
Brown  v.  Road  Co.,  56  Ind.  110 ;  Lew-    283. 

ellen  v.  Garrett,  56  Ind.  442.  ^  Finch  v.  Hollinger,  47  la.  173. 

2  Sable  V.  Maloney,  48  Wis.  331;  8  jjurphy  v.  Creightou,  45  la.  179; 
Thomas  v.  Bartow.  48  N.  Y.  193.  Muscatine   v.   Keokuk.   45   Ind.  85 ; 

3  Real  Estate  Trust  Co.  v.  Balch,  45  Baldwin  v.  Foss,  71  la.  389. 
N.  Y.  Super.  528.  9  See  sec.  1095,  post. 

4  White  V.  Deuman,  1  O.  S.  110;  lo  Western  Union  Tel.  Co.  v.  Reed, 
Nevins  v.  Diinlap,  33  N.  Y.  676.  96  Ind.  195. 

5  Stephens  v.  Walton,  0  Oreg.  193.  n  Neiuinger  v.  State,  34  N.  K  Rep. 

633 ;  50  O.  S.  394. 
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was  to  bear  interest  at  the  rate  of  per  cent,  per  annum 

from  the  date  of  the  rendition  thereof. 

That  neither  the  said  O.  S.  Co.,  the  said  A.  G.  S.  in  his  life- 
time, or  his  administrators  since  his  decease,  nor  the  said  S. 
have  paid  any  part  of  said  judgment,  or  anything  to  apply 
thereon,  or  anything  in  satisfaction  thereof. 

That  heretofore,  to  wit,  on  the  day  of  ,  18—, 

N.  L.  R,  as  the  attorney  of  this  plaintiff,  without  any  authority 
whatever  from  the  plaintiff  or  without  the  knowledge  or  con- 
sent of  the  plaintiff  or  any  of  its  officers,  and  without  any  con- 
sideration whatever,  but  through  mistake,  meaning  and  in- 
tending to  release  another  judgment  which  said  plaintiff  had 
and  held  in  said  court  against  the  defendant  A.  G.  S.  alone, 
wrote  upon  records  of  this  court  opposite  the  statement  of 
said  judgment  on  the  appearance  docket  the  following: 

"  This  judgment  has  been  fully  settled  and  is  herebv  satis- 
fied. (Signed)  "K  L.  B.; 

"Attorney  for,"  etc. 

But  the  plaintiff  avers  that  the  said  judgment  had  not  in 
fact  been  settled  or  adjusted,  and  no  part  thereof  had  been 
paid,  either  to  said  plaintiff's  attorney  or  to  the  said  plaintiff 
or  any  officer  of  the  plaintiff.  But  the  same  was  by  mistake 
so  done,  and  without  any  consideration,  and  without,  in  fact, 
any  intention  on  the  part  of  said  attorney  to  release  said  judg- 
ment, but  to  release  another  which  said  bank  bad  and  held 
against  said  A.  G.  S.  in  said  court,  which  had  been  fully  set- 
tled.    That  said  mistake  was  not  discovered  until  ,  18 — . 

Wherefore  this  plaintiff  prays  that  said  erroneous  entry 
of  satisfaction  upon  said  judgment  in  favor  of  the  said  plaint- 
iff, and  against  said  O.  S.  Co.,  A.  G.  S.  and  K.  W.  S.,  so  en- 
tered upon  the day  of ,  18 — ,  may  be  set  aside  and 

held  for  naught,  that  said  judgment  may  be  revived  against 
the  said  O.  S.  Co.,  the  estate  of  A.  G.  S.  and  K.  W.  S.,  and 
for  other  proper  relief. 

Note. —  Adapted  from  Barbour  v.  National  Exchange  Bank,  error  to 
circuit  court  of  Seneca  county.  Supreme  Court,  unreported,  No.  1873.  Such 
a  cancellation  may  be  set  aside  and  vacated  bv  a  motion,  or  by  petition  and 
proof.     Wilson  v.  Stilwell,  14  O.  S.  465-8. 

Sec.  825.  Answer  to  action  on  contract  claiming  mistake. 

Defendant  says  that  the  writing  set  out  in  the  petition  pur- 
porting to  set  forth  the  contract  between  E,  D.  D.,  B.  L.  S. 
and  this  defendant  does  not  state  the  terms  and  conditions  of 
the  agreement  actually  made  between  the  parties;  by  mutual 
mistake,  oversight  and  omission,  in  reducing  said  contract  to 
writing,  the  real  understanding  and  agreement  of  said  parties 
was  not  expressed  therein.  This  defendant  avers  that  the 
real  contract  made  between  said  parties  and  attempted  to  be 
expressed  in  said  writing  was  [here  state  xohat  defendant  claims 
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contract  to  he].  To  express  the  agreement  of  the  parties  to 
said  contract  said  writing  therefore  should  state  [here  state 
what  contract  should  be].  The  defendant  says  that  he  did  not 
know  that  said  contract  did  not  express  the  real  contract  be- 
tween the  parties  thereto,  and  he  only  discovered  the  same  as 
herein  set  out  a  short  time  ])rior  to  tiling  this  answer  herein. 
AVherefore  defendant  prays  that  on  a  final  hearing  of  this 
case  the  said  written  instrument  may  be  corrected  so  that  the 
same  will  express  the  real  agreement  made  between  this  de- 
fendant and  plaintiff  and  B.  L.  S.  as  set  out  in  this  answer, 
first  by  showing  the  correct  [here  state  connections  desired  to 
he  made'] ;  that  the  ambiguity  in  said  contract  in  the  expres- 
sion "balance  to  be  paid  to  us"  may  be  corrected,  and  the 
real  balance  meant  by  said  parties  may  be  determined  by  the 
court;  and  that  this  defendant  be  discharged  from  any  liabil- 
ity to  the  plaintiff,  or  to  the  late  firni  of  S.  &  B.,and  with  his 
reasonable  costs. 

Note.—  Modeled  from  Bryant  v,  Swetland,  48  O.  S.  194.  Action  for  re- 
lief of  this  nature  must  be  brought  within  ten  years.  Id. ;  R.  S.,  sec.  4985. 
The  statute  bej^ins  to  run  from  the  time  of  the  execution  of  the  contract, 
and  not  from  time  of  discovering  the  mistake.  48  O.  S.  194.  The  statute 
runs  against  a  claim  when  set  up  in  the  answer  as  well  as  when  prayed  for 
in  the  petition.  Id. ;  Wood  on  Lim.,  p.  601 ;  Russell  on  Lim.,  sec.  141 ; 
McEwing  V.  James,  36  O.  S.  152. 
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Sec.  826.  Nature  of  the  remedy. 

827.  The  action  will  lie,  when. 

828.  Rules  of  pleading. 

829.  Petition  for  money  received 

by  defendant  to  be  paid 
to  plaintiff. 

830.  Petition  for  loaned  money. 

831.  Petition  by  accommodation 

maker  of  promissory  note 
who  has  paid  the  same. 

832.  Petition  for  money  paid  out 

and  expended  for  use  of 
defendant 


Sec.  883.  Petition  by  tenant  in  com 
mon  against  co-tenant  to 
recover  his  proportion  of 
rents. 
834  Petition  for  money  depos- 
ited on  contract  for  pur- 
chase of  real  estate. 
835.  Petition  for  money  illegally 
received    by     municipal 
officers  in  lieu  of  baiL 


Sec.  826.  Nature  of  the  remedy. —  The  common-law  rem- 
edy for  money  had  and  received  was  to  enforce  equitable 
obligations  by  enforcing  the  recovery  of  money  in  the  hands 
of  persons  which  they  could  not  in  good  conscience  retain. 
It  exists  under  the  code  with  as  much  power.  In  fact  it  has 
been  extended  to  embrace  many  cases  originally  cognizable 
only  in  equity.  There  is  no  element  of  contract  other  than 
what  may  necessarily  arise  from  circumstances.^  The  right 
on  one  side  and  the  correlative  duty  on  the  other  give  rise  to 
an  implication  of  a  promise.-  Whilst  it  is  considered  in  its 
nature  an  equitable  action,'  and  in  its  spirit  and  purpose  is 
likened  unto  a  bill  in  equity,*  yet  the  mode  of  trial  and  the 
relief  is  that  ordinarily  pursued  in  a  legal  action.^  Although 
the  remedy  can  be  employed  only  where  money  has  been  act- 
ually received  for  the  use  of  another,  the  petition  may  never- 
theless state  facts  which  show  that  money  has  been  received 


1  Roberts  v.  Ely,  113  N.  Y.  128.  The  3  insurance  Co.  v.  Tunstall,  72  Ala. 
law  implies  a  promise  to  pay.  Mason  142. 

V.  Waite,  17  Mass.  563.  4  King  v.  Martin,  67  Ala.  183. 

2  Roberts  v.  Ely,  113  N.  Y.  128.  s  Roberts  v.  Ely,  supra. 
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in  such  a  manner  that  justice  and  honesty  require  that  it 
should  be  accounted  for,  which  will  be  considered  good.* 

Sec.  827.  The  action  will  lie,  when. —  It  may  be  main- 
tained whenever  equity  arises  from  circumstances  which  re- 
quire a  person  who  has  received  money  which  he  ought  in 
good  conscience  to  pay  to  another.  This  presumption  will 
not  arise  until  there  has  been  a  demand.'^  The  remedy  may 
be  pursued  to  recover  money  paid  by  a  person  as  a  substitute 
for  bail  to  avoid  imprisonment,^  or  for  the  recovery  of  money 
paid  under  an  illegal  contract  where  the  person  seeking  it  is 
not  in  pari  delicto,'^  or  for  money  paid  by  virtue  of  a  contract 
which  has  been  rescinded,^  or  for  money  paid  on  a  void  con- 
tract so  long  as  it  remains  executory,  in  which  case  no  stipu- 
lation can  be  made  to  defeat  a  recovery.^  Recovery  may  also 
be  had  where  money  has  been  paid  upon  a  contract,  the  con- 
sideration of  which  has  failed,  or  where  it  has  been  abandoned.'' 
Money  paid  by  a  shipper  to  a  carrier,  who  pays  a  portion 
thereof  to  a  favored  shipper,  may  be  recovered  in  an  action 
for  money  had  and  received  from  such  favored  shipper.®  The 
action  will  also  lie  to  recover  money  obtained   under  false 

'  Sparrow  v.  Hosack.  40  O.  S.  253.  bard,    20    Johu.    290.     But  the   law 

It  is    immaterial    how    the    money  may  imply  an  obligation  to  refund 

comes  into  the  hands  of  a  person  not  money,  which  is  subsequent  to  and 

entitled  to  it.     Sharp    v.    Rose,    20  disconnected   with   the    illegal    act. 

N.  Y.   S.   826 ;    4    Wait's    A.  &  D.,  Martin  v.  Richardson,  21  S.  W.  Rep. 

p.  508,  sec.  30.     It  should  be  shown  1039  (Ky.,  1893). 

that  the  money  was  received  under  '  Middleport  Woolen  Mills  Co.  v. 

such    circumstances   as  to    raise    a  Titus,  35  O.  S.  253 ;  Fulton  v.  Insur- 

promise  to  pay.     McNutt  v.  Kauff-  ance  Co.,  23  N.  Y.  S.  598;  Holbrook 

man,26  0.S.  127.  There  must  be  proof  v.  Holbrook,  30  Vt  432;  Graham  v. 

that  the  money  has  been   paid  by  Chandler,  38  Vt.  559. 

plaintiff  to  the  defendant     Spencer  "Gwin    v.    Smur,    101    Mo.    550; 

V.  Brooks,  W.  178;  Reed  v.  McGrew,  Brown  v.  Timmerman,  20  O.  S.  86; 

W.  105.  Woodworth  v.  Bennett.  43  N.  Y.  273. 

2  Quimby  v.  Lyon,  63  Cal.  394  ^  King  v.  Hutchins,  28  N.  H.  561 ; 

3Reiuhard  v.  Citj',  49  O.  S.   257;  Condon  v.  Perry,  13  Gray,  5;  Leach 

Richardson  v.  Duncan,  3  N.  H.  508;  v.Tilton,  40  N.  H.  473;  Fulton  v.  In- 

Watkins  v.  Baird,  6  Mass.  506.  surance  Co.,  23  N.  Y.  S.  598. 

*  Spalding    v.    Bank,    12    O.    544;  8  Brundred  v.  Rice,    49  O.  S.  640. 

Wabaunsee  v.   Walker.  8  Kan.  431;  See 7  Lawson's  R.  &  R,  sec.  5738 ;  Mc- 

Jacobs  V.  Stokes,  12  Mich.  381 ;  Rein-  Grew  v.  Produce  Exchange,  85  Tenn. 

hard  v.    City,   supra;  Worcester  v.  572;  Handy  v.  Railway  Co.,  31  Fed. 

Eaton,   11   Mas3.   376;  Boardman  v.  Rep.  689. 
Roe,  13  Mass.  105;  Wheaton  v.  Hib- 
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representations,  the  ordinary  common-law  count  being  suffi- 
cient.^ And  where  a  life-insurance  policy  is  assigned  as  collat- 
eral security,  and  the  proceeds  are  paid  by  the  company  to  the 
creditor,  any  surplus  after  the  satisfaction  of  the  debt  may  be 
recovered  in  such  an  action.^  A  tort  cannot  be  transformed 
into  an  implied  promise  to  make  reparation  for  an  injury 
upon  an  action  in  assumpsit."^  There  is  an  exception,  however, 
where  personal  property  has  been  wrongfully  converted  into 
money,  in  which  case  the  owner  may  sue  for  money  had  and 
received.*  A  bailor  cannot  recover  for  a  breach  of  contract 
of  bailment  under  an  action  for  money  had  and  received  i®  nor 
will  the  remedy  lie,  in  the  absence  of  fraud  and  mistake,  to 
recover  payments  made  for  bonds  sold  on  the  instalment 
plan.®  A  board  of  education  may  sue  its  defaulting  treasurer 
as  for  money  had  and  received.'' 

Sec.  828.  Rules  of  pleading. —  In  Ohio,  v»^here  money  was 
sought  to  be  recovered  upon  a  rescinded  contract,  the  use  of 
the  ordinary  count  for  money  had  and  received  has  been 
criticised  as  unworthy  of  imitation/  but  in  other  jurisdic- 
tions the  common-law  count  has  been  considered  a  sufficient 
statement  of  facts  as  against  a  demurrer,  and  a  compliance 
with  the  code  in  this  respect.^  It  is  not  necessary  to  allege  a 
request  or  demand  for  the  payment  of  money.  Such  an  alle- 
gation, though  usual,  is  not  essential.^*^  In  an  action  in  sub- 
stance for  money  had  and  received,  a  general  denial  only  puts 
in  issue  the  receipt  of  the  money." 

1  Grannis  v.  Hooker,  29  Wis.  65 ;  '  Board,  etc.  v.  Milligan,  51  O.  S. 
Burke  v.  Railway  Co..  83  Wis.  410; ;  31  W.  L.  B.  137. 

S.  C,  53  N.  W.  Rep.  692;   Morse  v.  8  McNutt  v.  Kauffraan,26  O.  S.  127. 

Ryan,  26  Wis.  356.  9  Terrell  v.  Butterfield,  92  Ind.  1; 

2  Sharp  V.  Rose,  20  N.  Y.  S.  826;  Fulton  v.  Insurance  Co.,  23  N.  Y.  S. 
King  V.  Van  Fleck,  109  N.  Y.  363;  598;  Allen  v.  Patterson,  7  N.  Y.  476; 
8.  C,  16  N.  E.  Rep.  547.  Farran  v.   Sherwood,   17  N.  Y.  227 ; 

3  Ingersoll  v.  Moss,  44  111.  App.  72.     Hosley  v.  Black,  28  N.  Y.  438;  Huist 
<Cooley  on  Torts,  107  (2d  ed.);  In-    v  Litchfield,  39  N.  Y.  377;  1  Boone 

gersoU  V.  Moss,  supra.  on  PIdg.,  sec.  171. 

5  Anderson   v.  Cochran,  92  Mich.       lOQuimby  v.  Lyon,  63  Cal.  394, 
628;  S.  a,  52  N.  W.  Rep.  1025.  n  Smith  v,  Wighton,  35  Neb.  460; 

«  Martin  v.  Pollatcheck,  22  N.  Y.  S.  s.  c,  53  N.  W.  Rep.  437. 
927. 
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Sec.  829.  Petition  for  money  received  by  defendant  to  be 
paid  to  plaintiff. — 

On  the day  of ,  18 — ,  one  R.  F.  was  indebted  to 

the  plaintiff  in  the  sum  of dollars. 

That  on  said  day  he  paid  the  same  to  the  defendant  for  the 
use  of  plaintiff,  and  defendant  promised  and  agreed  to  pay  it 
to  plaintiff  within  a  reasonable  time  thereafter  [or,  on  the  — ■. — 
day  of ,  18 — ]. 

That  on  the day  of ,  18 — ,  the  plaintiff  demanded 

the  same  of  the  defendant,  but  payment  was  refused. 

That  said  sum  of  money  is  now  due  the  plaintiff  from  the 
defendant  and  unpaid. 

Sec.  830.  Petition  for  loaned  money. — 

There  is  due  plaintiff  from  the  defendant  the  sura  of  $ , 

which  sum  plaintiff  loaned  to  the  defendant  on  the day 

of ,  18 — ,  at  his  request,  taking  no  note  or  due-bill  there- 
for, which  said  sum  defendant  promised  to  repay  to  plaintiff 

on  the day  of ,  18 — ,  which  he  has  wholly  failed  and 

refused  to  do. 

Wherefore  plaintiff  asks  judgment  against  said  defendant 

for  the  said  sum  of  $ ,  with  interest  at ,  from , 

18—. 

Sec.  831.  Petition  by  accommodation  maker  of  promis- 
sory note  who  has  paid  the  same. — 

That  on  the day  of  ,  18 — ,  the  plaintiff  executed 

and  delivered  his  certain  promissory  note,  of  which  the  fol- 
lowing is  a  copy,  to  wit:  \_lnsert  copy.'] 

That  said  note  was  made  at  the  special  instance  and  request 
and  for  the  accommodation  only  of  the  said  defendant,  and 
that  the  same  was  not  founded  upon  any  valuable  consider- 
ation whatever;  but  that  the  deiendant  agreed  to  pay  the 
same  when  matured. 

That  thereupon  the  said  defendant  indorsed  the  said  note 
as  an  accommodation  only,  and  the  same  was  by  him  before 
maturity  transferred  to  C.  F.  for  a  valuable  consideration. 

That  defendant  did  not  pay  the  said  note  or  any  part 
thereof  when  tlie  same  became  due,  or  at  any  time  thereafter, 
and  that  the  plaintiff  was  compelled  to  ))ay  the  same,  and  on 

the day  of ,  18 — ,  did  pay  the  same  to  the  said  C.  F., 

and  that  defendant  has  not  repaid  the  amount  so  paid  by 
plaintiff,  nor  any  part  thereof. 

[PrayerJ] 

Sec.  832.  Petition  for  money  paid  out  and  expended  for 

use  of  defendant. — 

There  is  due  plaintiff  from  defendant  the  sum  of  $ for 

money  paid  out  and  expended  for  the  defendant,  C.  D.,  at  his 
special  instance  and  request  and  for  his  use,  in  paying  for  cer- 
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tain  goods  which  were  consigned  to  said  defendant,  and  for 
which  he  was  unable  to  pay,  and  could  not  therefore  procure 
the  same  until  the   money  was  so  furnished  by  this  plaintiff. 

Defendant  has  not  repaid  any  part  of  said  sum  so  paid  by 
plaintiff. 

Wherefore  plaintiff  asks  judgment  against  defendant  for 
the  sum  of  $ ,  with  interest  from ,  etc. 

Note.—  See  form  in  Billings  v.  McCoy,  5  Neb.  187. 

Sec.  833.  Petition  by  tenant  in  common  against  co-tenant 
to  recover  his  proportion  of  rents. — 

\^Caption.'] 

Plaintiff  and  defendant  are,  and  have  been  for ^^  years, 

the  owners  as  tenants  in  common  of  the  premises  described  as 
follows:  [descrihe  jjroperty\  the  plaintiff  being  seized  \in  fee- 

simple]  of  the  one part  thereof,  and  the  defendant  being 

seized  [in  fee-simple]  of  the  one part  thereof. 

That  during  the  years  18 —  and  18 —  the  defendant  received 

from  one  L.  F.  the"^sum  of  | as  rents  and  profits  derived 

from  said  property,  to  the  one part  whereof  the  plaintiff  is 

entitled ;  but  that  the  defendant  has  not  paid  to  plaintiff  his 
said  portion  of  said  rents  and  profits,  or  any  part  thereof, 
although  the  plaintiff  has  demanded  from  him  the  payment  of 
the  same. 

Wherefore  the  plaintiff  asks  judgment  against  the  defend- 
ant for dollars,  and  all  other  proper  relief. 

Sec.  834.  Petition  for  money  deposited  on  contract  for 
purchase  of  real  estate. — 

That  the  defendant  entered  into  a  contract  in  writing  with 
the  plaintiff  which  provided  that  [give  substance  of  contract  as 
■may  seem  necessary].  The  defendant  at  the  time  of  making 
said  contract,  as  security,  as  well  as  for  the  performance 
thereof  on  the  part  of  the  defendant,  deposited  in  the  hands 
of  the  defendant  the  sum  of  $ as  a  part  of  the  purchase- 
money  to  be  paid  by  plaintiff  according  to  the  terms  of  said 
contract,  said  sum  to  be  to  and  for  the  use  of  the  defendant, 
to  be  retained  by  the  defendant  on  account  of  the  purchase- 
money,  if  the  plaintiff  should  complete  his  said  purchase  and 
receive  the  deed  for  the  premises  described  in  said  contract, 
but  to  be  to  and  for  the  use  of  the  ))laintift",  and  to  be  returned 
to  the  plaintiff"  if  the  defendant  should  fail  to  fulfill  his  con- 
tract as  aforesaid  and  to  give  a  deed  of  said  premises  pursu- 
ant to  said  agreement. 

The  plaintiff  has  always  been  ready  and  willing  to  do  and 
perform  everything  in  said  agreement  contained,  on  his  part 

to  be  performed,  and  on  the day  of ,  18 — ,  was  ready 

and  willing  and  duly  ottered  to  the  defendant  to  accept  and 
take  the  deed  of  said  premises  pursuant  to  said  agreement. 
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and  to  pay  him  the  balance  of  the  purchase-money  due  there- 
for; but  that  defendant  did  not  on  said day  of ,  18 , 

nor  at  any  other  time,  give  the  plaintiff  a  deed  of  said  prem- 
ises pursuant  to  said  agreement,  but  has  wholly  failed  and 
refused  so  to  do. 

That  on  the day  of ,  18 — ,  plaintiff  demanded  of  the 

said  defendant  payment  of  the  said  sum  of dollars  so  de- 
posited with  the  defendant  as  aforesaid,  but  that  no  part  of 
the  same  has  been  paid. 

Wherefore  the  defendant  owes  the  plaintiff  the  sum  of ' 

dollars,  with  interest  thereon  from  said  last-mentioned  day. 

Sec.  835.  Petition  for  money  illegally  received  by  mu- 
nicipal officers  in  lieu  of  bail. — 

[Caption.] 

Plaintiff  says  that  on  the day  of  18 — ,  he  was  arrested 

by  the  police  authorities  of  the  city  of  C ,  which  said  ar- 
rest was  made  by  said  officers  without  any  charge  of  any  vio- 
lation of  any  laws  of  Ohio,  and  without  any  warrant  having 
been  issued  therefor  by  said  police  authorities.     And  on  said 

day  of ,  IS — ,  plaintiff  was  taken  to  the  city  prison  of 

said  citv,  and  there  the  police  authorities  demanded  of  this 

plaintiff  a  deposit  of  the  sum  of  $ as  bail  for  his  appearance 

to  answer  some  pretended  violation  of  the  laws  of  Ohio,  which 
had  not  been  at  that  time  preferred  against  him,  and  in  de- 
fault of  payment  of  which  sum  of  money  by  plaintiff,  the 
said  police  authorities  ordered  plaintiff  to  be  imprisoned 
within  the  city  prison  of  said  city  until  the  next  morning. 
Thereupon,  in  order  to  prevent  such  imprisonment,  plaintiff 
avers  that  he  was  compelled  to  and  did  deposit  with  the 
police  authorities  said  sum  of  $ . 

That  on  the  following  morning,  to  wit,  on  the day  of 

,  18 — ,  in  the  absence  of  plaintiff,  the  mayor  [or,  police 

judge]  of  said  city  caused  to  be  filed  before  him  an  affidavit 
charging  plaintiff  with  the  violation  of  a  state  law,  falling  within 
the  class  of  offenses  known  as  misdemeanors  within  said  state. 
And  thereupon,  in  the  absence  of  plaintiff,  and  immediately 
after  said  affidavit  was  filed,  said  mayor  [or,  police  judge]  de- 
clared the  sum  of  $ so  deposited  with  said  police  author- 
ities as  aforesaid,  forfeited  unto  the  city  of  0. ;  all  of  which 
was  done  in  his  absence  and  without  his  knowledge  and  con- 
sent. And  plaintiff  further  avers  that  said  affidavit  was 
never  read  to  him  until  after  said  forfeiture,  and  he  never 
was  arraigned  and  required  to  plead  to  the  matters  therein 
charged  against  him,  which  were  wholly  false  and  untrue,  and 
he  was  never  given  an  opportunity  to  defend  against  the 
charge  therein  contained,  nor  was  there  ever  a  hearing  or 
trial  had  upon  the  matters  and  things  charged  therein. 

Plaintiff  avers  that  upon  the  following  day, ,  18 — , 
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he  first  learped  of  the  action  taken  aforesaid  by  the  said 
mayor  u])on  said  affidavit,  and  in  and  about  the  filing  of  the 
same,  and    the    pretended  forfeiture  of  this   plaintiff's  said 

money,  and  on  the  following  day, ,  IS,  he  went  to  said 

mayor  and  requested  him  to  set  aside  the  said  forfeiture  of 
said  money  unto  said  city  of  C,  and  to  give  to  him  a  hearing 
upon  said  affidavit,  all  of  which  the  said  mayor  declined  to  do. 

Plaintiff  thereupon,  on  the  same  day,  while  said  money  was 

in  the  hands  of  said  city,  to  wit,  on ,  18—,  demanded  of 

the  said  city  said  money,  and  requested  it  to  pay  the  same 
over  to  him,"which  it  then  and  ever  since  then  has  refused  to 
do,  and  since  which  time  ))laintiff  has  never  relinquisiied  his 
claim  to  said  money,  and  at  which  time  he  notified  the  said 
city  that  he  would  bring  an  action  against  it  for  the  recovery 
of  said  sum  of  money. 

Plaintiff  says  that'  by  reason  of  the  premises  the  defendant 
did  unlawfully  and  illegally  receive  into  its  possession  the 
said  sum  of  S ,  on  the day  of ,  18— ,  and  there- 
fore asks  judgment  against  said  defendant  for  said  sum  of 
$ ,  with  interest  from . 

Note.— Adapted  from  Reinhard  v.  City,  49  O.  S.  257-70.  holding  that 
wliere  a  person  is  arrested  without  lawful  authority,  or  for  just  cause  and 
by  lawful  authority  but  tor  improper  purposes,  and  pays  money  to  obtain 
his  discliarge,  the  same  may  be  recovered  as  so  much  money  had  and  re- 
ceived. Bull.  N.  P.  172;  5  Com.  Dig.,  Pleader.  2  W.  18;  Richardson  v.  Dun- 
can, 3  N.  H.  508 :  Watkins  v.  Baird,  6  Mass.  506.  Money  paid  under  illegal 
contract  may  be  recovered  if  plaintiff  be  not  in  jxiri  delicto.  Worcester  v. 
Eaton,  11  Mass.  376 ;  Boardman  v.  Roe,  13  Mass.  105  ;  Wheaton  v.  Hibbard,  20 
Johns.  290.  Under  the  count  for  money  had  and  received,  money  obtained 
by  duress,  extortion,  imposition,  or  otherwise  wrongfully  paid,  may  be  recov- 
ered. Wolf  V.  Marshal,  52  Mo.  167;  2  Greenleaf  on  Ev.,  sec.  121.  Money 
cannot  be  received  in  lieu  of  bail  (Butler  v.  Foster,  14  Ala.  328);  and  if  so 
received,  public  authorities  have  no  claim  to  it.  Columbus  v.  Dunnick,  41 
O.  S.  602 ;  State  v.  Lazarre,  12  La.  Ann.  166 ;  1  Cranch  C.  C.  486.  As  to 
involuntary  payment  of  illegal  demand,  see  Mays  v.  Cincinnati,  1  O.  S. 
268;  Baker  v.  Cincinnati,  11  O.  S.  536-7;  Catoir  v.  Walterson,  38  O.  S. 
319.  To  be  involuntary  so  that  it  may  be  recovered,  it  must  have  been 
paid  to  release  either  person  or  property.  Wolf  v.  Marshal,  52  Mo.  167; 
Wabaunsee  Co.  v.  Walker.  8  Kan.  431;  Eaton  v,  Eaton,  35  N.  J.  L.  290. 
Involuntary  paj^ments  made  under  compulsion  of  legal  process,  or  duress 
of  goods  or  of  the  person,  which  the  person  receiving  has  no  rigiit  to  re- 
tain, may  be  recovered  back.  Beckwith  v.  Frisbie,  32  Vt.  559 ;  Harmony 
V.  Binhain,  12  N.  Y.  (2  Kern.  99);  68  N.  C.  134;  12  Am.  Rep.  627;  25  Mich. 
4.56;  56  111.  542;  27  Mich.  497;  Chandler  v.  Sanger,  114  Mass.  364;  19  Am. 
Rep.  367;  61  Me.  227;  12  Am.  Rep.  556;  70  N.  C.  55;  37  Tex.  47;  60  Barb. 
80.  Where  a  person  is  actually  restrained  of  his  liberty  even  under  a  void 
process,  a  payment  made,  which  otherwise  would  not  have  been  made,  is  a 
})a)-ment  under  duress.  Durr  v.  Howard,  6  Ark.  461 :  Maxwell  v.  Griswold, 
10  How.  (U.  S.)  242;  White  v.  Hezlman,  34  Pa,  St.  142. 
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Sec.  873.  Same  continued  —  Jurisdic- 
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Sec.  836.  Introductory — Constitutional  and  statutory 
provisions. —  There  are  certain  constitutional  and  statutory 
provisions  in  reference  to  the  organization  and  classification 
of  villages  and  cities  which  must  be  understood  by  a  pleader 
Vf  hen  bringing  or  defending  actions  with  reference  to  municipal 
corporations.  It  therefore  seems  justifiable,  by  way  of  intro- 
ductory and  as  matter  of  convenience,  to  refer  to  them  here. 

Prior  to  the  adoption  of  the  constitution  of  1851,  municipal 
corporations  in  Ohio  were  created  by  special  acts.  Each  city 
or  village  had  its  own  charter.  The  constitution  of  1851  pro- 
vides ^  that  "  the  general  assembly  shall  provide  for  the  organ- 
ization of  cities  and  incorporated  villages  by  general  laws." 
In  obedience  to  this  constitutional  mandate  the  general  assem- 
bly^ passed  an  act  "to  provide  for  the  organization  of  cities 
and  incorporated  villages."  This  was  the  first  municipal  code 
in  the  state.  It  has  been  remodeled  and  supplemented  and 
re-enacted  several  times,  and  now  forms  sections  1536  to  2729 
of  the  statutes.  The  constitution  further  provides'  that  "  the 
general  assembly  shall  pass  no  special  act  conferring  corpo- 
rate powers."  This  constitutional  provision  inhibits  the  legis- 
lature from  passing  laws  which  are  applicable  to  but  one  city 
or  village.  The  classification  of  municipal  corporations  ac- 
cording to  population  is  constitutional. 

Municipal  corporations  are  divided  into  cities,  villages  and 
hamlets;  cities  are  divided  into  two  classes  —  first  and  sec- 
ond; cities  of  the  second  class  are  divided  into  five  grades  — 
first,  second,  third  and  fourth ;  cities  of  the  second  class  which 
hereafter  become  cities  of  the  first  class  shall  constitute  the 
fourth  grade  of  the  latter  class;  and  villages  which  hereafter 
become  cities  shall  belong  to  the  fourth  grade  of  the  second 
class.* 


1  Sec.  6,  art  13. 

2  On  the  3d  day  of  May,  1852  (50  V. 
323> 


8  See.  1,  art.  13. 

••Sec.  1546,  R.  S..  as  amended  Teh. 
10,  1892  (89  O.  L.  18)i 
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Sec.  837.  Classes  and  grades.— Cities  of  the  first  class  are 
graded  as  follows:  Those  which  have  more  than  two  hundred 
thousand  inhabitants  are  cities  of  the  first  grade;  those  that 
have  more  than  ninety  thousand  and  less  than  two  hundred 
thousand  inhabitants  are  cities  of  the  second  grade;  those 
which  have  more  than  thirty-one  thousand  five  hund^-ed  and 
less  than  ninety  thousand  are  cities  of  the  third  grade.  Cit- 
ies of  the  second  class  are  graded  as  follows:  Those  which 
have  more  than  thirty  thousand  five  hundred  and  less  than 
thirty-one  thousand  five  hundred  are  cities  of  the  first  grade; 
those  which  have  more  than  twenty  thousand  and  less  than 
thirty  thousand  five  hundred  inhabitants  constitute  the  second 
grade;  those  which  have  more  than  ten  thousand  and  less 
than  twenty  thousand  constitute  the  third  grade;  those  which 
have  more  than  twenty-eight  thousand  and  less  than  thirty- 
three  thousand  inhabitants  constitute  the  third  grade,  and 
those  which  have  more  than  five  thousand  and  less  than  ten 
thousand  constitute  the  fourth  grade.^ 

Tillages  are  divided  into  two  classes  —  first  and  second. 
Those  having  more  than  three  thousand  and  less  than  five 
thousand  inhabitants  are  villages  of  the  first  class;  those  hav- 
ing more  than  two  hundred  and  less  than  three  tl\ousand 
inhabitants  are  villages  of  the  second  class.  Hamlets,  when 
organized,  must  have  at  least  fifty  electors.^ 

Sec.  838.  Municipal  corporations  organized  from  unin- 
corporated territory.— There  is  no  statutory  provision  in 
Ohio  for  the  organization  of  cities  from  unincorporated  terri- 
tory, even  though  the  territory  contains  the  requisite  number 
of  inhabitants  for  a  city.  Municipal  corporations  are  first 
organized  as  villages  or  hamlets,  and  afterwards,  when  the 
population  is  sufficient,  may  be  advanced  to  cities  of  the  sec- 
ond class,  and  from  cities  of  the  second  to  cities  of  the  first 
class;  they  do  not  advance  by  mere  increase  of  population, 
but  certain  steps  must  be  taken.'  A  village  or  hamlet  may  be 
organized  in  the  following  manner:  The  territory  proposed 
to  be  incorporated  must  first  be  platted  in  the  manner  or  be 
of  the  character  required  by  statute.''     The  initial  step  is  taken 

iSecs.    1547   and     1548,    R    S.,    as        » State  ex  rel.  v.  Wall,  47  O.  S.  499. 
aineiKled  Feb.  10.  l«9-3  (89  O.  L.  18).  *  R  S.,  sec  155a 

-R  S.,  sees.  1549,  1551. 
51 
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by  filing  with  the  county  commissioners  a  map  of  the  terri- 
tory and  a  petition  signed  by  not  less  than  thirty  electors 
residing  within  the  district  proposed  to  be  incorporated.  The 
petition  must  contain  an  accurate  description  of  the  territory, 
the  supposed  number  of  inhabitants,  not  less  than  two  hundred 
if  a  village,  and  not  less  than  fifty  electors  if  a  hamlet  is 
desired,  a  request  that  the  corporation  be  either  a  village  or 
hamlet,  the  name  proposed,  and  the  name  of  some  person  to 
act  as  agent  for  the  petitioners.  There  is  an  exception  in 
respect  to  the  number  of  inhabitants  required  where  the  ter- 
ritory is   an  island  or  islands.* 

Sec.  839.  Form  of  petition  to  incorporate  village.— 

Before  the  County  Commissioners  of County,  Ohio. 

In  the  Matter  of  the  Incorpora- )  pe^j^ion. 

tion  of  the  Village  of .      ) 

To  the  Honorable  Board  of  Commissioners  of County, 

Ohio: 

Your  petitioners  represent  to  your  honorable  body  that 
they  desire  to  obtain  an  order  for  the  organization  of  a  vil- 
lage in  the  territory  hereinafter  described,  and  state  that  each 
of  the  thirty  persons  whose  names  are  subscribed  to  this  peti- 
tion are  electors  and  lonafide  residents  and  inhabitants  of  the 
territory  proposed  to  be  incorporated,     [i?.  S.,  sec.  1554-.] 

That  ""an  accurate  description  of  the  territory  embraced 
within  the  proposed  corporation  "  [B.  S.,  sec.  1503]  is  as  fol- 
lows: {^Description  of  tei^itory.'] 

Your  petitioners  represent  that  a  plat  of  said  territory  has 
been  acknowledged  and  recorded  in  volume of  the  Rec- 
ords of  Plats  of  said  county  [or,  that  said  territory  has  been 
laid  off  into  lots,  surveyed  and  platted,  and  a  plat  thereof  duly 

recorded  in  Record  of  Plats  of  said  county,  volume ,  page 

],  [R.  S.,  sec.  1553],  and  "an  accurate  map  of  the  terri- 
tory "  is  filed  herewith.  [12.  S.,  sec.  1554.]  Said  territory  is 
not  adjacent  to  a  city,  nor  a  part  of  an  island  or  islands.  [B.  S., 
sec.  1553.] 

That  "  the  supposed  number  of  inhabitants  residing  in  the 
proposed  corporation"  is  [or,  that  the  proposed  number  of 
inhabitants  residing  in  the  above  territory  sought  to  be  incor- 
porated into  a  village  is  about ,  and  not  less  than  two 

hundred].     [R.  S.,  sec.  1553.] 

Your  petitioners  have  appointed  A.  B.  and  authorized  him 
to  act  as  their  agent  in  this  behalf  [R.  /S.,  sec.  1555],  and  pray 
that  your  honorable  board  do,  upon  a  hearing  hereof,  cause 
to  be  entered  on  your  journal  an  order  [R.  /6.,  sec.  1558]  in- 

1 R.  S.,  sees.  1553,  1554.  1555. 
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corporating  the  above  described  territory  into  a  village  under 
and  by  the  name  of \i%ame proposed.    R.  S.,  sec.  1555]. 

Note.— The  foregoing  petition  depends  entirely  upon  the  statute  and 
must  be  drawn  in  strict  accord  with  its  provisions  in  order  to  lay  before  the 
commissioners  all  facts  essential  to  be  known  by  them.  These"  have  been 
arranged  in  their  order  in  the  above  petition  with  references  to  the  various 
sections  of  the  statutes  following,  the  matter  quoted  being  in  the  direct  lan- 
guage of  the  statute,  to  which  there  can  be  no  objection.  Section  1554  pro- 
vides what  the  petition  shall  contain,  but  section  1553  makes  other  require- 
ments as  conditions  precedent  to  the  organization  which  must  be  considered 
by  the  board,  and  therefore  may  be  properly  stated  in  the  petition. 

Sec.  840.  Filing  and  notice  of  petition. —  The  petition  for 
the  incorporation  of  a  city  or  village  must  be  presented  at  a 
regular  session  of  the  commissioners,  who  are  required  to  set 
a  time  and  place  for  hearing  the  same,  which  shall  not  be  less 
than  sixty  days  after  it  is  filed.  Notice  containing  the  sub- 
stance of  the  petition,  and  the  time  and  place  of  hearing,  must 
be  published  in  a  newspaper  printed  and  of  general  circula- 
tion in  the  county  for  a  period  of  six  weeks.  A  copy  of  such 
notice  must  also  be  posted  in  a  conspicuous  place  within  the 
limits  of  the  proposed  corporation  at  least  six  weeks  before 
the  hearing.^ 

Sec.  841.  Hearing  and  order.—  At  the  time  fixed  for  hear- 
ing, or  at  the  time  to  which  the  hearing  is  adjourned,  the 
commissioners  either  allow  or  reject  the  petition.  If  the  pe- 
tition is  allowed,  the  commissioners  shall  place  upon  their 
journal  an  order  in  conformity  to  statute.-  At  the  earliest 
time  practicable  after  granting  the  prayer  of  the  petitioners,  it 
is  the  duty  of  the  commissioners  to  transmit  to  the  county 
recorder  a  certified  transcript  of  their  proceedings,  the  peti- 
tion, map  and  all  other  papers  on  file  pertaining  to  the  incor- 
poration. At  the  expiration  of  sixty  days  after  receiving 
them,  the  recorder,  unless  enjoined,  shall  make  a  record  of 
the  petition,  transcript  and  map.  The  recording  of  these 
documents  by  the  recorder  is  the  final  step  in  the  creation  of 
the  corporation.'  The  decision  of  the  commissioners  on  the 
merits  of  the  case  is  final,  except  as  it  may  be  reviewable  on 
error  for  errors  or  inaccuracies.* 

1  R  S.,  sec.  1556.     The  form  of  the        2r.  s.,  sec.  1558. 
notice  may  easily  be  drawn  by  taking        3  r.  g.,  sees.  1560,  1561. 
the  essential  points  in  the  petition        *  Hulbert  v.  Mason,  29  O.  S.  563. 
and  incorporating  them  into  the  no- 
tice. 
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Sec.  842.  Proceeding  to  enjoin  organization. —  After  the 
filing  of  the  jKijDers  with  the  county  recorder,  and  before 
sixty  days  has  elapsed,  the  first  litigation  in  chronological 
order  in  which  the  corporation  is  involved  may  arise.  The 
discretion  of  the  commissioners  in  organizing  the  corporation 
is  not  reviewable.  The  court  may  enjoin  the  proceeding  for 
errors  or  inaccuracies  of  the  boundaries  at  the  suit  of  a  party 
interested.  Any  person  showing  a  substantial  interest  in  the 
matter  may  bring  the  suit.  Only  errors  in  the  proceedings 
and  inaccuracies  in  the  boundaries  can  be  complained  of.  It 
partakes  of  the  nature  of  a  proceeding  in  error.^  A  sum- 
mons does  not  necessarily  issue  on  the  petition,  butthe  per- 
son filing  the  same  must  give  notice  in  writing  to  the  recorder 
and  the  agent  of  the  petitioners  that  the  petition  has  been 
filed.2  Thereupon  the  recorder  files  with  the  court  all  the 
papers  in  his  possession  relating  to  the  incorporation.  The 
case  is  heard  on  the  papers  and  testimony  in  a  summary  man- 
ner. If  the  suit  is  dismissed,  the  papers  are  returned  to  the 
recorder  and  are  by  him  recorded,  which  act  completes  the 
incorporation.  But  if  the  court  enjoins  the  recorder  from 
making  the  record,  the  incorporation  cannot  be  created  under 
this  proceeding,  though  it  is  not  a  bar  to  a  subsequent  appli- 
cation to  the  county  commissioners.^ 

Sec.  843.  Form  of  petition  to  enjoin  organization  of  vil- 
lage.— 

Court  of  Common  Pleas, County,  Ohio. 

In  the  Matter  of  the  Proceed-  ) 

ings   to  Incorporate    the  v    Petition  for  Injunction. 

Tillage  of .  ) 

Your  petitioner  respectfully  represents  to  the  court  that 

on  the day  of ,  18 — ,  certain  electors  residing  within 

the  territory  situate  in  township,  county  of ,  Ohio, 

and  described  as  follows  [describe  territory],  filed  with  the 
county  commissioners  of  said  county  a  petition  asking  for  an 
order  authorizing  said  territory  to  be  incorporated  into  a  vil- 
lage to  be  known  by  the  name  of  the  village  of .  There- 
after, to  wit,  on  the day  of ,  18 — ,  the  commissioners 

of  said  county,  at  a  hearing^of  said  petition,  made  a  pretended 

1  R  S.,  sec.  1562 ;  Hulbertv,  Mason,     erally  impeached.     Blanchard  v.  Bis- 
29  0.  S.  563.    No  appeal  can  be  taken    sell.  11  O.  S.  96. 
therefrom.    Id.     It  cannot  be  collat-        2  R,  S.,  sec.  1563. 

3  R  S..  sec.  1564. 
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order  organizing  said  village  of ,  and  thereupon  sent  a 

certified  transcript  of  their  proceedings  in  relation  thereto, 
together  with  the  petition  therefor,  and  all  maps  and  papers 

with  reference  thereto,  to ,  county  recorder  of 

county,  for  record,  and  the  same  are  now  in  his  possession 
and  he  is  about  to  and  will  record  the  same,  to  the  great  and 
irreparable  injury  of  your  petitioner,  who  is  a  resident  and 
tax-payer  of  said  territory,  unless  restrained  by  the  order  of 
this  honorable  court. 

Your  petitioner  states  that  there  is  error  and  inaccuracies 
in  said  proceedings  before  the  county  commissioners  in  this, 
to  wit:  [State  specijiGally  errors  complained  of,  as:] 

The  territory  pro])osed  to  be  incorporated  into  said  villao-e 

adjoins  the  city  of for  the  distance  of feet.     \ R.  §., 

see.  1553.'] 

That  said  territory,  proposed  to  be  incorporated,  embraces 
within  its  limits  the  grounds  and  improvements  of  the  county 
infirmary  of  the  county  of .     [R.  S.,  sec.  1553.] 

\_Other  erro7's.] 

Your  petitioner  therefore  asks  that ,  recorder  of 

said  county,  may  be  restrained  from  making  a  record  of  said 
proceedings  and  from  certifjnng  transcripts  thereof  to  the 
secretary  of  state  and  to ,  the  agent  of  the  peti- 
tioners. 

Note.— The  recorder  must,  upon  being  notified  of  the  proceeding,  trans- 
mit to  the  c]erk  all  papers  relating  to  the  matter.  R.  S.,  sec.  1563.  A  tran- 
script, therefore,  need  not  be  filed  with  the  petition. 

Sec.  844.  Nature  of  injunction  proceedings. —  This  pro- 
ceeding is  of  a  peculiar  nature.  The  petitioner  is  required 
upon  the  filing  of  his  petition  to  file  with  the  recorder  and 
agent  selected  by  the  petitioners  a  notice  in  writing.  It  is 
thereupon  made  the  duty  of  the  recorder  of  the  county  u])on 
receiving  the  notice  of  the  filing  of  the  petition  to  forthwith 
transmit  to  the  clerk  of  the  court  where  the  petition  for  in- 
junction is  pending,  all  the  papers  relating  to  the  incorporation 
on  file  in  his  office.^  This  is  for  the  purpose  of  furnishing  the 
court  with  all  the  necessary  information,  so  that  it  is  unneces- 
sary to  accompany  the  petition  with  a  transcript.^  The  re- 
corder must  not  then  make  a  record  unless  the  injunction  is 
denied.'  The  court  is  required  to  hear  the  petition  in  a  sum- 
mary manner,  and  to  dismiss  it  if  no  error  or  inaccuracies  are 
found.     But  if  error  is  found,  or  the  boundaries  are  so  iu- 

i  R.  S.,  sec.  1563.  3  r.  s.,  sec.  1563. 

-  See  form  ante,  sec.  843. 
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accurately  defined  as  to  render  the  limits  of  the  proposed  cor- 
poration uncertain,  then  the  court  should  grant  the  injunction.^ 
Sec.  845.  Annexation  of  territory.— Municipal  corpora- 
tions may  be  enlarged  by  the  annexation  of  adjacent  property. 
This  is  done  in  two  ways.  A  majority  of  the  adult  freeholders 
residing  in  the  territory  proposed  to  be  annexed  may  petition 
the  county  commissioners  for  the  annexation  of  the  same  to 
a  municipal  corporation  to  which  such  territory  is  contiguous. 
The  same  proceeding  is  had  upon  such  petition  as  upon  a 
petition  for  the  organization  of  a  municipal  corporation,  ex- 
cept the  transcript  and  map  are  sent  to  the  clerk  of  the  cor- 
poration to  which  the  territory  is  proposed  to  be  annexed.^ 
At  the  expiration  of  sixty  days,  if  he  has  not  been  enjoined, 
the  clerk  lays  the  transcript  and  other  papers  before  the  coun- 
cil for  its  acceptance  or  rejection.  The  territorial  area  of  a 
municipal  corporation  cannot  be  enlarged  except  by  the  con- 
sent of  the  corporation  and  the  county  commissioners.  Dur- 
ing the  sixty  da3^s  that  the  papers  must  remain  with  the  clerk, 
an  injunction  may  be  brought  against  him  the  same  as  against 
a  county  recorder  in  the  case  of  the  incorporation  of  a  village 
or  hamlet.  If  the  suit  is  dismissed  he  can  transmit  the  papers 
to  the  council  for  its  action;  if  the  injunction  is  made  per- 
petual, the  annexation  is  defeated,  but  this  is  not  a  bar  to  an- 
other application."  The  legislature  cannot  constitutionally 
annex  territory  by  special  act,*  but  it  may  detach  it.* 

The  initial  step  in  the  annexation  proceeding  may  be  taken 
by  the  passage  of  an  ordinance  authorizing  the  same.  In  such 
case  the  application  is  made  by  the  city  solicitor  to  the  county 
commissioners  by  petition,  and  the  same  proceedings  are  had 
as  when  the  application  is  made  by  the  freeholders  of  the 
territory.  The  form  of  the  petition  to  enjoin  the  annexation 
of  territory  may  be  similar  to  that  enjoining  the  organization 
of  a  village  or  hamlet. 

Sec.  846.  Change  of  name  of  village  or  hamlet. —  The 
name  of  a  village  or  hamlet  may  be  changed  by  twelve  or 
more  freeholders  of  the  corporation  subscribing  a  petition 
therefor,  and  filing  the  same  in  the  court  of  common  pleas  of 

» R  S.,  sec.  1564.  *  State  ex  rel.  v.  Cincinnati,  20  O.  S. 

2  R  S.,  sees.  1589,  1590.  18. 

>  R  S.,  sees.  1591-1596.  ^  Metcalf  v.  State  ex  rel,  49  O.  S.  586. 
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the  county  in  which  the  corporation,  or  the  larger  part  thereof, 
is  situated.^ 
Sec.  847.  Form  of  petition  for  change  of  name  of  village. 

Your  petitioners,  twelve  in  number,  state  that  they  are  free- 
holders residing  in  the  village  of ,  which  is  a  municipality 

organized  under  the  laws  of  Ohio,  and  situated  entirely  within 
the  county  of and  state  of  Ohio. 

Your  petitioners  state  "  that  at  least  three-fourths  of  the 
inhabitants  of  said  corporation  desire  "  that  the  name  of  said 
village  be  changed  from  [present  name]  to  \na7ne  desirecl\  "and 
that  there  is  no  other  municipal  corporation  in  the  state  with 
the  name  of as  prayed  for."     [State  reasons  for  change.'] 

Your  petitioners  therefore  ask  the  court  to  make  an  order 
to  change  the  name  of  said  corporation  from to . 

Note. —  The  foregoing  form  is  substantially  in  the  language  of  the  stat- 
ute, as  indicated  by  quotations.     R,  S.,  sec.  1570. 

Sec.  848.  Notice  and  hearing  of  petition  for  change  of 
name. —  Thirty  days'  notice  in  a  newspaper  of  general  circu- 
lation in  the  corporation  must  be  given  b}'  the  petitioners  of 
the  object  of  the  petition,  and  of  the  time  and  place  where 
the  petition  will  be  heard.  Before  the  notice  is  published  it 
will  be  prudent  to  draw  the  court's  attention  to  the  filing  of 
the  petition,  and  request  it  to  fix  the  time  and  place  for  hear- 
ing the  same,  and  have  the  order  therefor  entered  on  the 
journal.  At  the  hearing,  if  the  court  is  satisfied  by  proof 
that  the  prayer  of  the  petitioners  is  just  and  reasonable,  that 
notice  has  been  given,  that  at  least  three-fourths  of  the  inhab- 
itants of  the  corporation  desire  the  change,  and  that  there  is 
no  other  municipal  corporation  in  the  state  of  the  new  name, 
it  may  order  such  change  to  be  made.*  There  is  no  statutory 
provision  for  the  change  of  the  name  of  a  city. 

Sec.  849.  Advancement  of  hamlets,  villages  and  cities. — 
Elaborate  provision  is  made  by  statute  for  advancing  hamlets 
to  villaires,  villages  to  cities,  cities  of  the  second  class  to  cities 
of  the  first  class.'  There  is  no  statutory  provision  for  enjoin- 
ing a  municipal  corporation  from  assuming  to  act  in  any  grade 
or  class  to  which  it  has  attempted  to  advance  itself.  There  is 
no  statutory  provision  similar  to  those  which  provide  for  an 
injunction  in  the  case  of  the  organization  of  a  village  or  ham- 
let, or  the  annexation  of  territory.     The  state  itself  is  the 

» R.  S.,  sec.  1570.  3  r,  s.,  sees.  1546-51,  1572-8a 

»R.  S.,  sees.  1570,  1571,  5854. 
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only  body  which  can  complain  of  a  municipal  corporation  as- 
suming to  act  under  a  government  to  which  it  is  not  entitled,^ 
A  municipal  corporation  does  not  advance  from  one  class  to 
another  simply  by  an  increase  in  population.  In  order  to  ad- 
vance the  city,  its  inhabitants  and  officers  must  take  the  steps 
required  by  statute.- 

Sec.  850.  Averment  of*  corporate  capacity  —  Grade  and 
class. —  In  all  cases,  whether  brought  by  or  against  a  munici- 
pal corporation,  the  petition  should  contain  an  averment  that 
the  plaintiff  or  defendant,  as  the  case  may  be,  is  a  municipal 
corporation.  Otherwise  it  would  not  appear  whether  the 
party  had  the  capacity  to  sue  or  be  sued.'  There  should  be  a 
further  averment  as  to  whether  the  corporation  is  a  city  or 
village,  and  the  grade  or  class  to  which  it  belongs.  Many  laws 
are  passed  which  apply  to  only  one  grade  or  class,  and  if  suit 
is  brought  under  such  a  law,  it  should  appear  that  the  corpo- 
ration involved  belongs  to  that  grade  or  class.  Whether  the 
court  takes  judicial  notice  of  the  grade  and  class  to  which  a 
municipal  corporation  belongs  is  not  well  settled.*  It  is  suffi- 
cient if  the  pleader  aver  that  the  plaintiff  or  defendant  is  a 
municipal  corporation  duly  organized  under  the  laws  of  the 

state  of  Ohio  as  a  cit}'  or  village  or  hamlet  of  the grade 

of  the class. 

Sec.  851.  Constitutionality  of  laws  and  ordinances  relat- 
ing to  municipalities^  how  raised. —  At  each  session  of  the 
legislature  laws  are  enacted  pertaining  to  cities  and  villages, 
and  the  councils  of  the  latter  are  constantly  engaged  in  pass- 
ing ordinances  the  constitutionality  of  both  of  which  is  fre- 
quently questioned.  The  practitioner  may  be  of  the  opinion 
that  a  law  or  ordinance  is  unconstitutional,  but  at  a  loss  to 
know  how  to  procure  the  opinion  of  a  court  upon  the  ques- 
tion. The  constitutionality  of  a  law  relating  to  a  city  or  vil- 
lage, or  an  ordinance  or  proceeding  thereof,  may  be  brought 
before  a  court  of  competent  jurisdiction   by  q^uo  warranto^ 

_  1  Dillon.  Mun,  Corp.  43  A.  5  state  ex  re),  v.  Schwab,  49  O.  S. 

"2  State  ex  rel.  v.  Wall,  47  O.  S.  499.  229 ;  State  ex  rel.  v.  City  of  Toledo, 

3R.  S.,  sec.  1552.  48  O.  S.  112;  State  ex  rel.  v.  Smith, 

*R.  S.,  sec.  1787;  Bolton  v,  Cleve-  48  O.  S.  211 ;  State  ex  rel.  v.  Wall,  47 

laud,  35  O.  S.  319-321 ;  State  ex  rel.  O.  S.  499;  State  ex  rel.  v.  Hawkins, 

V.  Constantine,  42  O.  S.  437-444.  44  O.  S.  98;  State  ex  rel.  v.  Hudson, 
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injunction,^  inandamus^-  suit  on  contract  or  assessment,'  action 
for  damages,*  habeas  corpus? 

Tlie  averments  in  a  pleading  alleging  the  unconstitutional- 
ity of  a  law  pertaining  to  a  municipal  corporation  may  be 
made  in  any  appropriate  language.  There  is  no  stereotyped 
form  for  such  allegations.  The  numerous  objects  of  laws  re- 
lating to  municipal  corporations  and  the  diversity  of  their 
language  make  it  impossible  to  adopt  a  set  form  for  all  cases. 
It  is  sufficient  if  a  party  alleges  that  the  act  on  which  his  an- 
tagonist relies  is  unconstitutional  or  null  and  void  or  inoper- 
ative for  the  reason  that  it  is  in  conflict  with  either  the  state 
or  federal  constitution,  or  both,  pointing  out  definitely  the 
sections  and  articles  of  either  with  wiiich  he  claims  the  act 
conflicts.® 

While,  as  before  stated,  it  may  be  difficult  to  give  a  set 
formula  fitting  all  cases,  yet  there  are  a  few  allegations  which 
should  be  carefully  made.  In  this,  as  in  other  actions,  thv, 
writer  believes  that  the  averments  should  unequivocally  direct 
the  court's  attention,  as  well  as  that  of  his  adversary,  to  the 
grounds  upon  which  he  relies.  A  statement  of  a  cause  of  action 
in  cases  of  this  character  is  different  from  others,  yet  the  rules 
of  pleading  with  respect  to  a  statement  of  facts  should  not  be 

44  O.  S.  137;  State  ex  rel.  v.  Ander-  49  O.  S.  586;  State  ex  rel.  v.  Circle- 
son,  44  O.  S.  247 ;  State  ex  rel.  v.  vilie,  20  O.  S.  3G2. 
Smith,  44  O.  S.  348;  State  v.  Pugh,  3  Corry  v.  Campbell,  25  O.  S.  134- 
4;}  O.  S.  98;  State  ex  rel.  v.  Coustan-  142;  Bonsall  v.  Town  of  Lebanon,  19 
tine,  42  O.  S.  437;  State  v.  Baugh-  0.418;  Welker  v.  Potter,  18  O.  S.  85; 
man,  38  O.  S.  455;  State  ex  rel.  v.  Maioy  v.  City  of  Marietta,  11  O.  S. 
Covington,  29  O.  S.  102.  324 ;  Northern   Indiana  R.  R  Co.  v. 

1  Parsons  v.  Columbus,  50  O.  S.  460 ;  Connelly,  10  O.  S.  161 ;  Hill  v.  Hig- 
Costello  V.  Wyoming,  49  O.  S.  202;  don,  5  O.  S.  243;  Ernst  v.  Kunkle, 
Street  Railway  v.  Cumminsville,  14  5  O.  S.  521 ;  Ridenour  v.  Saflfiu,  1 
O.  S.  524,   546,   547;  Tone   v.  Colum-  Handy,  464,  469-473. 

bus,  39  O.  S.  281 ;  Kumler  v.  Silsbee,  4  Toledo  v.  Preston,  50  O.  S.  361. 

as  O.  S.   445;  Freeman  v.  Hunter,  7  ^sipe  v.  Murjihy,  49  O.  S.  536;  Ex 

O.  C.  C.  117.     Injunction  may  be  em-  parte  Clamp,  16   Bull.  229.     But  see 

ployed  by  an   officer  against  an  ad-  Madden  v.  Smeltz,  2  O.  C.  C.  163:  Ex 

verse  claimant  whose  title  is  in  dis-  parte  Mosler,  8  O.  C.  C.  324. 

pute  on   the  ground   that  the  law  ^For  forms,  see  Costello  v.   Wyo- 

under   which    he   claims  to   hold  is  ming,  49  O.  S.  204  ;  Toledo  v.  Preston, 

unconstitutional.  Reemelin  v.  Mo>by,  50  O.  S.  .361:  Walker  v.  Cincinnati, 

47  0.  S.  570.  21   O.  S.  23:  Rceinelin    v.   Mosby.  47 

2  Metcalf,  Auditor,  v.  State  ex  rel.,  O.  S.  570 ;  State  v.  Pugh,  43  O.  S.  100. 
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different.  A  number  of  cases  have  been  examined  in  which 
careful  lawyers  have  prepared  petitions  of  this  character  to 
which  reference  has  been  made  in  a  note.^  But  they  do  not 
seem  to  be  sufficiently  specific.  The  rules  of  pleading  stat- 
utes may  not  apply  in  all  their  force  to  this  class  of  actions. 
For  example,  it  may  not  be  necessary  to  plead  a  general  stat- 
ute, because  judicial  notice  is  taken  of  it.^  Yet  it  is  the  better 
practice,  in  attacking  the  constitutionality  of  a  law  of  this 
character,  to  point  out  the  particular  features  of  the  law 
claimed  to  be  invalid,  alleging  so  much  of  its  provisions  as  may 
seem  appropriate  to  bring  the  questions  properly  before  the 
court,  pointing  out  the  particular  provisions  of  the  constitu- 
tion with  which  it  conflicts.  Realizing  the  importance  of 
pleading  in  such  actions  —  for  constitutional  questions  are 
grave  —  forms  are  inserted  in  the  sections  following. 

Sec.  852.  Same  continued  —  By  quo  warranto. —  The  con- 
stitutionality of  a  law  relating  to  a  municipality  may  be 
raised  by  quo  warranto  when  the  corporation,'  a  board  *  or 
officer  *  thereof  is  exercising  powers  conferred  thereby.  When 
additional  powers  are  conferred  upon  a  municipal  board  by 
an  unconstitutional  statute,  it  may  be  ousted  from  perform- 
ing such  duties.^  The  right  of  a  board  which  has  been  ap- 
pointed by  a  mayor  to  hold  office  may  be  questioned  in  this 
manner.'  An  officer  elected  by  the  electors  of  a  city  may  be 
ousted  if  the  law  creating  the  office  which  he  assumes  to  hold 
is  unconstitutional.^  The  constitutionality  of  an  act  which 
abolishes  a  board  of  public  works  and  creates  a  board  of  pub- 
lic affairs,  which  is  its  successor,  may  be  tried  by  quo  war- 
ranto? This  is  an  appropriate  remedy  to  oust  a  police  judge 
claiming  to  hold  under  an  unconstitutional  law,'°  or  officers 
not  having  the  proper  qualification  of  electors.^^  Where  the 
legislature  has  annexed  territory  to  a  city  by  a  special  act, 

1  See  sec.  852,  p.  811,  n.  5.  6  state  v.  Pugh,  43  O.  S.  9a 

2  Ante,  sec.  53.  7  state  ex  rel.  v.  Wall,  47  O.  S.  499. 

3  State  ex  rel.  v.  Cincinnati,  20  O.  a  8  state  ex  reL  v.  Schwab,  49  O.  S. 
19 ;  State,  eta  v.  Cincinnati.  23  O.  S.  229. 

447;  State  ex  rel.  v.  Toledo,  48  O.  S.  » State  ex  rel.  v.  Smith,  44  O.  S.  348. 

112.  10  State  ex  reL  v.  Anderson,  44  O.  S. 

«  State  ex  rel.  v.  Wall,  47  O.  a  499.  247, 

»  State  ex  rel  v.  Schwab,  49  O.  &  »  State  ex  reL  v.  Rust,  4  O.  Q  C.  329. 
32% 
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such  corporation  may  be  ousted  from  extending  its  municipal 
government  over  such  territory  by  quo  warranto}  A  board 
of  police  commissioners  may  be  ousted  who  have  intruded 
into  2  or  been  duly  remov^ed  from  office  by  the  governor,'  or  not 
duly  elected  *  or  appointed.'  Quo  warranto  is  used  in  many 
cases  other  than  those  in  which  constitutional  questions  are 
raised  against  municipal  corporations,  their  boards  and  offi- 
cers,^ but  not  to  decide  between  rival  claimants  to  a  munici- 
pal office,  where  the  statute  provides  other  means  of  deter- 
mining such  controversies.'' 

Sec.  853.  Same  eoiitinued  —  Petition  to  test  constitution- 
ality of  law  by  quo  warranto. — 

Supreme  Court  of  Ohio, 

The  State  of  Ohio,  on  the  Re-  "] 

lation   of  D.  K.  W.,  At-  j 

torney-General,  Plaintiff,   }-    Petition, 
vs. 
W.  M.  W.,  etc.,  Defendants. 

D.  K.  W.,  the  attorney-general  of  the  state  of  Ohio,  upon 
complaint  to  him  in  that  behalf  maile,  comes  and  gives  the 
said  court  to  understand  and  be  informed,  and  avers  that  the 
city  of ,  in  the  county  of ,and  state  of  Ohio,  is  a  mu- 
nicipal corporation  duly  organized  under  the  laws  of  the  state 
of  Ohio,  and  that  the  defendants,  W.  M.  W.,  etc.  [nayning 
them\  are  unlawfully  assuming  to  exercise,  and  are  unlawfully 
exercising,  and  for  several  days  last  past  have  unlawfully  as- 
sumed to  exercise,  and  have  unlawfully  exercised,  within  the 

state  of  ,  to  wit,  in  the  said  city  "of ,  the  following 

franchises,  to  wit: 

1.  To  act  as  a  board  of  public  works  in  said  city  of ; 

and 

2.  To  supervise  the  cleaning,  lighting,  repairing  and  im- 
provements of  the  streets,  alleys,  avenues,  lanes,  public  wharves 

1  State    ex    rel.   v.    Cincinnati,   20  cinnati,  20  O.  S.  26;  State  ex  rel.  v. 

O.  S.  19.  Cincinnati,  23  O.  S.  446. 

•  State  ex  rel.  v.  Covington,  29  O.  S.  «  State  ex  rel.  v.  Green,  37  O.  S.  227 ; 
102.  State   v.   Heinmiller,   38  O.   S.   101 ; 

«  State  ex  rel.  v.  Hawkins,  44  O.  S.  State  ex  rel.  v.  Kearns,  47  O.  S.  566 ; 

98.  State  ex  rel.  v.  O'Brien,  47  O.  S.  464 ; 

*  State  V.  Constantine,  42  O.  S.  437.  State  ex  rel.   v.   Anderson,  45  O.  S. 
•State  V.  Baughman,  38  O.  S.  455.  196;  State  ex  rel.  v.  Bryson,  44  O.  S. 

For  forms  of  pleading  see  State  ex    457. 

rel.  V.  Cincinnati  Gas-Light  &  Coke        7  state  ex  rel.  v.  Berry,  47  O.  S.  232. 

Co.,  18  O.  S.  268;  State  ex  rel.  v.  Cin-    See  ante,  sees.  536-542. 
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and  landinf^s,  market-houses  and  spaces,  bridges,  sewers,  drains* 
ditches  and  culverts  in  said  city  of ;  and 

3.  To  have  seats  in  the  council  of  said  city  of  — — ,  and  to 
take  part  in  the  proceedings  and  deliberations  of  said  council 
on  questions  within  the  exclusive  prerogative  and  power  of 
said  council;  and 

4.  To  make  and  execute  contracts  in  the  name  and  on  be- 
half of  said  citv  of for  the  execution  of  public  work 

in  and  for  said  city,  and  to  purchase  material  therefor  and  to 
bind  said  citv  by  such  contracts,  and  to  make  an  estimate  of 
the  cost  of  such  work  or  material ;  and  \here  point  out^  such 
other  separate  pmoers  conferred  hy  the  act  'briefly  and  not  in  the 
language  of  the  statute]. 

Plaintiff  prays  for  the  advice  and  judgment  of  the  court 
here  in  the  premises,  and  that  the  defendants  be  compelled  to 
answer  to  the  state  of  Ohio  by  what  warrant  they  claim  to 
exercise  the  franchises  aforesaid,  and  that  they  be  ousted 
from  exercising  the  same.  D.  K.  W., 

Attorney-General  of  the  State  of  Ohio. 

Sec.  854.  Same  continued  — Answer  in  quo  warranto. — 

Now  come  the  defendants  herein,  W.  M.  W.,  etc.  [naming 
them\  and,  for  their  answer  to  the  petition  herein,  admit  that 
the  city  of ,  in county,  Ohio,  is  a  municipal  corpora- 
tion organised  under  the  laws  of  said  state.  Said  defendants 
aver  that  said  city  is,  and  was  at  the  times  hereinafter  stated, 

a  city  of  the grade  of  the class,  organized  under  the 

laws  of  the  said  state;  that  on  the da}^  of ,  18 — ,  the 

general  assembly  of  said  state  duly  passed   an  act  entitled 

"  An  act  to  create   a  board  of  ^  in,  and  making  certain 

change  in,  the  government  of  cities  of  the grade  of  the 

class,"  which  took  effect  and  was  in  force  from  and  after 

its  passage ;  that  at  the  times  hereinafter  stated  one  P.  H.  B.  was 
the  duly  elected,  qualified  and  acting  mayor  of  said  city;  that 
on  said day  of ,  18 — ,  after  the  passage  and  taking  ef- 
fect of  said  act,  said  P.  H.  B.,  acting  as  such  mayor,  pursuant 
to  said  act,  duly  appointed  said  defendants  members  of  the 

board  of said  city,  as  follows:  The  defendant  "W.  M.  W. 

a  member  of  said  board  for  the  term  of years  next  en- 
suing after  said day  of ,  18 —  [naming  te7'ms  of  other 

menilers']  ;  that  the  defendants  on  said  day  severally  accepted 
said  appointments;  that  at  the  time  of  their  said  appoint- 
ments said  defendants  were,  and  continually  since  then  have 
been,  electors  of  said  city;  that  said  defendants,  according  to 

law,  on  said  day  of  ,  18 — ,  and  prior  to  entering 

upon  their  duties  as  members  of  said  board,  severally  took  an 
oath  of  office  and  gave  and  filed  a  bond  to  said  city  with 
sureties  according  to  law,  to  the  satisfaction  and  approval  of 
said  mayor,  in  the  sum  of  dollars,  conditioned  for  the 
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faithful  performance  of  their  duties  as  members  of  said  board; 
that  the  defendants,  since  the  time  of  their  said  appointment 
and  qualification,  have  exercised  the  powers  and  performed  the 
duties  mentioned  and  described  in,  and  conferred  and  author- 
thorized  by,  said  act. 

And  said  defendants,  further  answering  herein,  deny  each 
and  every  allegation  in  said  petition  contained  not  herein 
specifically  admitted. 

AVherefore  said  defendants  pray  that  they  may  go  hence 
without  day. 

Sec.  855.  Same  contiuued  —  Reply  in  quo  warranto.— 

For  reply  to  the  answer  of  the  defendants  herein  the  plaint- 
iff charges  and  submits  that  said  act  mentioned  therein  is  not 
a  valid  law  of  this  state  for  the  reason  that  it  is  in  conflict 
with  and  repugnant  to  the  constitution  of  the  state  of  Ohio 
and  the  constitution  of  the  United  States.  Said  act  is  void 
because  it  is  in  contravention  of  the  constitution  of  the  state 
of  Ohio  in  the  following  particulars: 

I.  Said  act  purports  to  be  a  law  of  a  general  nature,  but 
does  not  have  a  uniform  operation  throughout  the  state,  and 
therefore  violates  section  26  of  article  2  of  the  constitution. 

II.  Said  act  is  a  special  act  applicable  to  the  city  of  

only,  and  confers  corporate  powers,  and  it  therefore  violates 
section  1,  article  13,  of  the  constitution. 

Said  act  is  void  because  it  is  in  contravention  of  the  con- 
stitution of  the  United  States  in  the  following  particulars: 

III.  Said  act  is  in  conflict  with  and  repugnant  to  section  10, 
article  1,  of  the  constitution  of  the  United  States,  for  the  rea- 
son that  it  impairs  the  obligation  of  a  contract,  to  wit:  ^Here 
describe  the  contract.'] 

lY.  Said  act  is  in  conflict  with  and  repugnant  to  the  four- 
teenth amendment  of  the  constitution  of  the  United  States 
for  the  reason  that  it  deprives  persons  of  property  without 
due  process  of  law. 

Wherefore  plaintiff  prays  that  said  act  may  be  declared  un- 
constitutional, null  and  void  and  that  the  defendants  may  be 
ousted  from  exercising  the  liberties,  privileges,  franchises  and 
powers  mentioned  and  described  in  the  petition  herein. 

Sec.  856.  Same  continued  — By  injunction.— Injunction 
is  an  appropriate  proceeding  to  raise  the  question  of  the  con- 
stitutionality of  a  law  relating  to  a  municipal  corporation, 
when  some  private  right  is  affected,  like  the  exaction  of  a 
license  fee,  the  levying  of  a  tax  or  assessment  under  an  invalid 
law.i     It  may  be  a  question  whether  an  injunction  will  lie  to 

iClevelaud  v.  Heisley,  41  O.  S.  670;  Costello  v.  Wyoming,  49  O.  S.  202; 
Walker  v.  Cincinnati,  21  O.  S.  14. 
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restrain  a  city  council  from  passing  an  ordinance  levying  a 
tax  under  an  unconstitutional  law,  as  such  action  might  be 
considered  as  interfering  with  legislative  discretion.  But  a 
city  clerk  may  be  restrainetl  from  certifying  such  an  ordinance 
to  the  county  auditor,  and  the  latter  from  placing  the  tax  on 
the  duplicate,  as  their  acts  are  only  administrative.  A  prop- 
erty owner  may  restrain  the  collection  of  an  assessment  levied 
upon  his  property  under  an  unconstitutional  act,^  if  he  is  not 
estopped; 2  but  he  cannot,  except  as  a  tax-payer,^  restrain  the 
making  of  the  improvement  for  which  the  assessment  is  laid, 
unless  the  work  is  on  his  own  property.^  A  city  solicitor,  or 
a  tax-payer  after  having  requested  the  city  solicitor  in  writing, 
may  bring  a  suit  for  an  injunction  on  behalf  of  the  corpora- 
tion to  test  the  constitutionality  of  a  law  authorizing  an  im- 
provement, the  letting  of  a  contract,  the  levying  of  a  tax  or 
an  assessment.* 

Sec.  857.  Same  continued  —  By  m andamus. —  When  duties 
are  imposed  upon  a  municipal  officer  by  laws  which  conflict 
with  the  organic  law  of  the  state,  usually  the  officer  is  under 
obligation  to  disregard  the  law  and  respect  the  constitution. 
He  may  be  mistaken  in  his  opinion  of  the  conflict,  or  be 
erroneously  advised.  By  an  action  in  mandamus  the  question 
may  be  raised  whether  the  law  imposing  the  duty  upon  him 
is  inhibited  by  the  constitution.^  If  a  law  is  enacted  which 
creates  a  municipal  board  or  office,  and  requires  the  mayor  to 
appoint  the  members  or  the  officer,  he  maj'"  decline  on  the 
ground  that  the  law  is  unconstitutional.  In  such  case,  an 
action  in  mandamus  may  be  brought  by  a  person  interested 
and  authorized  to  compel  him  to  perform  his  duty.  The 
mayor  can  plead  the  unconstitutionality  of  a  law  as  a  defense. 
He  may  make  the  appointment,  and  the  board  or  officers 
may  be  called  upon  by  the  state  to  show  by  what  authority 
they  hold  the  office.     The  board  or  officers  answer,  setting 

1  Scovill  V.  Cleveland,  1  O.  S.  126,        <  Kellogg  v.  Ely,  15  O.  S.  64 

127 ;  Wright,  Treasurer,  v.  Thomas,  ^  r.  g.,   sees.    1777,  1778 ;  post,  sec. 

26  O.  S.  346.  872. 

2  Columbus  V.  Sohl,  44  O.  S.  479;  nietcalf,  Auditor,  v.  State  ex  rel, 
Tone  V.  Columbus,  39  O.  S.  281.  49  O.  S.  586 ;  State  ex  reL  v.  Circle- 

»  R  S.,  sees.  1777,  1778 ;  post,  sec.     ville,  20  O.  S.  362. 
872. 
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out  the  passage  of  the  law  and  their  appointment.  The  state 
by  reply  sets  out  that  the  law  under  which  the  defendant 
claims  to  act  is  unconstitutional.  A  demurrer  to  the  reply 
brings  the  question  before  the  court.  It  may  be,  under  the 
peculiar  circumstances  of  a  case,  proper  for  a  municipal  officer 
to  perform  a  duty  enjoined  upon  him  by  an  unconstitutional 
law,  and  he  may  be  compelled  by  mandamus  to  act.^ 

Sec.  858.  Same  continued  —  By  contracts  and  assessments 
under  unconstitutional  laws. —  Contracts  entered  into  by  a 
municipal  corporation,  which  purport  to  be  authorized  by  an 
unconstitutional  law,  are  wholly  inv^alid,  and  no  action  can  be 
maintained  thereon.'  Assessments  levied  by  virtue  of  an  act 
inhibited  by  the  constitution  are  wholly  invalid,^  and  cannot 
be  collected  unless  the  assessment-payer  by  his  conduct  is  es- 
topped. The  constitutionality  of  a  law  is  frequently  raised 
in  an  action  on  a  contract  or  an  assessment.*  An  assessment 
is  usually  the  result  of  a  contract.  Our  assessment  laws  pro- 
vide for  the  assignment  to  the  contractor  of  an  assessment  as 
pay  for  his  contract.^  If  the  city,  or  its  assignee  the  con- 
tractor, undertakes  to  foreclose  the  lien  of  an  assessment,  the 
assessment-payer  may  defend  on  the  ground  of  the  unconsti- 
tutionality of  the  law  purporting  to  authorize  the  assessment.* 
If  the  city  undertakes  to  collect  the  assessment  by  placing  the 
same  on  the  tax  duplicate,  the  assessment-payer  may  bring  a 
suit  to  restrain  its  collection  on  the  same  ffround.'^ 

Sec.  859.  Municipality  —  When  not  liable  in  damages. —  It 
is  sometimes  difficult  to  determine  when  a  city  or  village  may 
and  when  it  may  not  be  held  liable  for  damages  occasioned 
by  the  tortious  acts  of  its  officers,  agents  or  employees.  Mu- 
nicipal corporations  act  in  a  dual  capacity.*  The  statutes 
confer  upon  them  two  distinct  classes  of  powers  —  one  gov- 
ernmental and  political,  the  other  private   and  proprietary. 

1  State  ex  lel.  v.  Mitchell,  31  O.  S.  Columbus,  39  O.  S.  281 ;  Ulster  v. 
592.  Springfield,  49  O.  S.  82-100. 

2  Hill  V.  Higdon,  5  O.  S.  243 ;  Ma-        5  E.  S.,  sec.  2303. 

loy  V.  Mari.-tta,  11  O.  S.  324.  ejsjorthein  Indiana  Railroad  Co.  v. 

3  Wright,  Treasurer,  v.  Thomas,  26    Connelly,  10  O.  S.  160. 

O.  S.  34G.  •?  Parsons  v.  Columbus,  50  O.  S.  460. 

4  Hill  V.  Higdon,  5  O.  S.  243 ;  Ma-  8  Cincinnati  v.  Cameron,  33  O.  S. 
loy  V.  Marietta,  1 1  O.  S.  324 ;  Parsons  336,  366,  369 ;  Toledo  v.  Cone,  41  O.  S. 
V.  Columbus,  50  O.  S.   460:  Tone  v.  149,  loO,  162. 
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In  the  one  class  the  state  delegates  a  part  of  its  sovereign 
power  to  its  local  minor  bodies  organized  as  municipal  cor- 
porations. The  state  finds  it  more  convenient  to  exercise 
some  of  its  powers  of  sovereignty,  such  as  those  relating  to 
police,  fire  and  health  departments,  through  local  authority 
than  a  centralized  government.  A  suit  cannot  be  maintained 
against  a  city  for  its  unlawful  acts  or  negligence  while  acting 
as  the  agent  of  the  state  in  matters  pertaining  to  the  police, 
fire,  health  or  similar  departments.  The  duty  of  maintaining 
these  departments  is  by  the  legislature  thrust  upon  cities  and 
villages,  and  for  their  unlawfid  acts  in  respect  thereto  they 
are  no  more  responsible  than  the  state  itself.^ 

Sec.  860.  When  liable  for  damages. —  The  second  class  of 
powers  referred  to  in  the  preceding  section  which  the  legisla- 
ture lias  conferred  upon  municipal  corporations  is  of  a  private 
proprietary  character,  such  as  the  maintenance  of  water- 
worlcs,  libraries,  hospitals,  parks.  Such  institutions  and  prop- 
erty are  public  as  between  the  inhabitants  of  the  corporation, 
but  private  as  against  the  rest  of  the  world.  For  negligence 
or  unlawful  acts  in  respect  thereto^  infra  vires,  for  the  viola- 
tion of  contracts,^  the  invasion  of  private  property,*  the  neg- 
lect of  an  imposed  duty,'^  the  corporation  is  liable  the  same  as 

1  InsuflScient  fire  department,  v.  Board  of  Education,  30  O.  S.  37; 
Wheeler  v.  Cincinnati.  19  O.  S.  19.  Robinson  v.  Greenville,  42  O.  S.  626. 
Property  destroyed  by  mob.  West-  For  copy  of  petition  to  which  de- 
em College  V.  Cleveland,  12  O.  S.  375.  murrer  was  sustained  and  afterwards 
Personal  injury  by  firing  cannon  in  overruled  on  rehearing,  see  Toledo 
street.  Robinson  v.  Greenville,  42  v.  Cone,  41  O.  S.  149. 
O.  S.  625.  Damages  arising  from  2  Toledo  v.  Cone,  41  O.  S.  149,- Day- 
failure  to  enforce  ordinance  against  ton  v.  Pease,  4  O.  S.  80;  Rhoades  v. 
storing  oil  Roberts  v.  Cincinnati,  5  Cleveland,  10  O.  160;  Goodloe  v.  Cin- 
Am.  L.  Rec.  73  (Sup.  Ct,  Gen.  Term),  cinnati,  4  O.  500. 

Personal  injury  by  fire  department.  ^  Cincinnati  v.  Cameron.  33  0.  S.  336. 

Thomas  v.   The   City  of   Findlay,   6  *  Jolms  v.  Cincinnati,  45  O.  S.  278; 

O.  C.  C.  241.     See  generally,  Commis-  Akron  v.  McComb,  18  O.  229;  Cin- 

siouers  V.  Mighels,  7  O.  S.  109 ;  Finch  cinnati  v.  Whetstone,  47  O.  S.  196; 

V.  Board  of  Education,  30  O.  S.  37;  Youngstown  v.  Moore,  30  O.  S.  133; 

Biehm  v.  Cincinnati,  25  O.  S.  305.  Columbus  v.  Williard,  7  O.  C.  C.  113; 

Cases  near  the  dividing  line.    City  of  Keating  v.   Cincinnati.  38  O.  S.  141 ; 

Toledo  v.  Cone,  41  O.   S.  149;  Johns  Crawford  v.  Delaware,  7  O.  S.  459; 

V.  Cincinnati,  45  O.  S.  279.  For  copies  Akron  v.  Chamberlain  Co.,  34  O.  S. 

of  petitions  m  such  cases  to  which  328. 

demurrers  were  sustained,  see  Finch  sgteubenville  v.  McGill,  41  O.  S. 
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a  private  corporation  or  an  individual.  The  pleadings  in  ac- 
tions for  damages  against  a  municipal  corporation  are  sub- 
stantially the  same  as  in  other  cases.  There  are  a  few  excep- 
tions arising  out  of  statutory  provisions  and  those  necessarily 
peculiar  to  cities  and  villages  to  be  noticed  hereafter.^ 

Sec.  861.  Liability  for  failure  to  keep  street  in  repair.— 
There  is  an  exception  to  the  rule  that  cities  and  villages  are 
not  liable  for  negligence  in  the  exercise  of  governmental  or 
political  powers.  Laying  out,  acquiring  land  for,  either  by 
purchase  or  appropriation,  or  improving  and  repairing  public 
highways,  is  the  exercise  of  sovereign  power ;  but  when  this 
power  is  exercised  in  respect  to  streets,  avenues  and  highways 
of  a  city  or  village,  it  partakes  of  a  local  character,  and  so 
many  property  rights  are  affected  thereby  that  the  legislature 
has  conferred  these  powers  on  municipal  conporations,  and 
imposed  upon  them  the  duty  of  keeping  the  highways  within 
their  corporate  limits  open,  in  repair,  and  free  from  nuisance. 
The  failure  to  perform  this  duty  renders  the  corporation  liable 
for  damages  flowing  therefrom.^ 

Sec.  862.  Petition  for  injury  sustained  by  failure  to  keep 
street  in  repair. — 

Defendant  is  a  municipal  corporation  duly  organized  under 

the  laws  of  the  state  of  Ohio,  as  a  city  of  the grade  of 

the class.     That  there  is  a  certain  street  in  the  said  city 

called  street,  which  is  one  frequently  traveled  by  the 

general  public.    That  on  the day  of ,  18 — ,  said  street 

was  negligently  allowed  to  become  and  was  out  of  repair,  and 

at  a  point  thereon,  between street  and street,  there 

was  a  dangerous  hole  therein,  about feet  deep,  of  which 

the  defendant  had  notice,  or  might  have  had  notice  by  due 
diligence,  and  failed  and  neglected  to  improve  the  same  for 
the  space  of days. 

\0r^  That  on  the day  of ,  18 — ,  the  defendant  con- 

','35 ;  Circleville  v.  Neudling,  41  O.  S.  2  R.  s,,  sec.  2640 ;  Steubenville  v. 

465;  Irontoa  v.  Kelly,  38  O.  S.  50;  King,  23  O.  S.  610;  Ironton  v.  Kelly, 

.Steubenville  v.   King,  23  O.  S.  610;  88  O.  S.  50;  Circleville  v,  Neudling. 

Boyd  V.  Cambridge,  4  O.  C.  C.  519 ;  41  O.  S.  465 ;   Shelby  v.  Clagett,  46 

Ashtabula  V,  Bartram,  3  0.  C.  C.  640;  O.  S.  549;  Cardington   v.  Adm'r  of 

Cardington  V.  Ad m'r  of  Fredrick,  46  Fredericks,  46   O.  S.  442;   Steuben- 

O.  S.  442;  Shelby  v.  Clagett,  46  O.  S.  ville  v.  McGill,  41   O.  S.  235;  Boyd, 

549.  Adm'r,  v.  Cambridge,  4  O.  C.  C.  519 ; 

1  Post,  sec.  864.  Ashtabula  v.  Bartram,  3  0.  C.  G  640. 
63 
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tracted  with  R  F.  to  improve  and  grade  said  street,  and  in  so 
doing  a  large  and  dangerous  excavation  was  made  therein.] 

That  on  the day  of ,  18 — ,  and  for  a  period  of 

[state  how  long],  said"^  hole  [o7\  excavation]  said  defendant 
negligently  allowed  to  remain  open,  exposed  and  without 
lights  or  guards. 

On  the  night  of  the day  of  ,  18 — ,  plaintiff  was 

passing  along  said  street,  and  by  reason  of  said  hole  being  so 
negligently  left  open  and  unguarded,  accidentally  fell  into  said 
hole  [or,  over  said  excavation],  whereby  he  was  greatly  injured 
[state  hijuries]. 

Wherefore  the  plaintiff  has  sustained  damages  by  reason  of 
the  foregoing  premises  in  the  sum  of dollars. 

[Prayer.'] 

Note.— See  Groveport  v.  Bradfield,  2  O.  0.  C.  145;  CardinRton  v.  Fred- 
ericks, 46  O.  S.  442 ;  Slielby  v.  Clast'tt,  46  O.  S.  549.  An  abutting  lot-owner 
is  not  liable  for  an  injury  to  a  persou  cniised  by  stepping  through  a  defective 
sidewalk  (Sam mins  v.  Wilhehn,  6  O.  C.  C.  56o),'but  otherwise  if  he  placed  the 
obstruction  in  the  street. 

Sec.  Sf)3.  Petition  for  injury  caused  by  an  obstruction  in 
the  street. — 

[Caption  and  averment  of  corporate  character  of  defend  ant] 

That  on  the day  of ,  18 — •,  there  was  and  has  been  a 

certain  ]Hiblic  street  in  said  city  [or,  village]  called  and  known 
as  M.  street,  which  said  street  was  and  is  traveled  and  used 
by  the  citizens  of  said  city  [or,  village]  and  public  generally. 

That  the  defendant,  well  knowing  the  premises,  on  or  about 

the day  of ,  18 — ,  wrongfully  and  negligently  placed 

large  quantities  of  brick  and  other  materials  in  said  street, 
and  so  negligently  permitted  the  same  to  remain  there  for  a 
period  of ,  and  until  the  time  of  the  occurrences  herein- 
after mentioned. 

That  on  the day  of ,  18 — ,  said  brick  and  other 

materials  were  so  negligently  exposed  in  said  street  by  said 
defendant  without  lights  and  guards,  and  of  which  said  de- 
fendant had  due  notice,  and  while  this  plaintiff  was  on  the 

day  of ,  18 — ,  lawfully  passing  and  traveling  along 

and  upon  said  street  in  the  night  time,*  in  a  carriage  belong- 
ing to  plaintiff,  he  was  driven  against  said  brick  and  other  ma- 
terials, and  said  carriage  was  thereby  overturned  and  broken, 
and  the  plaintiff  thrown  out  and  [state  injuries,  if  any],  [or, 
if  on  foot,from  *,  he  ncfidentally  and  without  fault  on  his  part 
stepped  upon  one  of  said  piles  of  bricks,  and  was  precipitated 
thereon],  whereby  the  plaintiff  suffered  great  pain  and  anguish 

of  body  and  mind,  and  was  compelled  to  pay  the  sum  of  % 

for  medical  services  and  medicines  in  being  cured  of  his  injury, 

and  was  unable  to  attend  to  his  business  for  the  space  of 

months,  and  was  compelled  to  pay  for  repairing  said  carriage 
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the  sum  of  $ ,  in  all  to  the  plaintiff's  damage  in  the  prem- 
ises in  the  sum  of  $ ,  for  which  he  prays  judgment. 

Note. —  A  petition  is  bad  on  demurrer  if  it  does  not  aver  that  the  corpo- 
ration negligently  caused  the  obstruction.  Groveport  v.  Bradfield,  2  O.  C.  C. 
145.  Or  notice,  or  facts  from  which  notice  may  be  inferred,  must  be  averred, 
A  municipal  corporation  is  not  an  insurer  against  accidents  in  streets. 
3  Dillon,  Munic.  Corp.  917. 

Sec.  864.  Damages  from  change  of  grade  —  Generally. — 

Actions  for  damao^es  for  the  chano-e  of  o-rade  of  hio^hwavs  are 
peculiar  to  municipal  corporations.  Recently  it  has  been  held 
that  the  same  liability  attaches  to  county  commissioners.^ 
The  ground  upon  which  a  city  or  village  is  rendered  liable  for 
damages  for  the  change  of  an  established  grade  of  a  highway 
is  that  the  bounding  or  abutting  property  holder  who  has 
made  improvements  on  his  property  in  reference  to  such 
grade  has  an  easement  —  a  private  right  of  access  to  and 
from  his  property — in  the  street  different  from  the  public? 
for  which  he  is  entitled  to  be  compensated  if  impaired  or  de- 
stroyed.2  This  easement  is  in  the  nature  of  an  incorporeal 
hereditament  appendant  to  the  bounding  and  abutting  prop- 
erty and  the  improvements  thereon.'  This  right  of  access  to 
and  from  the  street  is  as  much  property  as  the  lot  itself,  and 
cannot  justly  be  taken  by  the  public  without  compensation 
therefor.*  The  right  to  recover  damages  for  a  change  of 
grade  is  based  on  the  constitutional  guaranty  that  private 
property  shall  be  held  inviolate,  and  when  taken  for  public 
use  compensation  shall  be  made  therefor.* 

Sec.  865.  When  damages  for  change  of  grade  may  be  re- 
covered.—  An  abutting  property  holder  whose  property  has 
been  improved  may  recover  damages  for  a  change  of  grade 

*  Smith  V.  Commissioners,  50  O.  S.  38  O.   S.  41 ;  Johns  v.  Cincinnati,  45 

628;  Cheseldiue  V.  Commissioners,  6  O.  S.  278-281;  Cincinnati  v.   Whet- 

O.  C.  C.  450;  Badgely  v.    Commis-  stone,  47  O.  S.   196;  Cohen  v.  Cleve- 

sioners,  1  Disn.  316 ;  Besuden  v.  Com-  land,  43  O,  S.  190. 

missioners,  7  O.  C.  C.  237.  3  Crawford  v.  Delaware,  7  O.  S.  459 : 

2McComb   V.   Akron,   15   O.    475;  Street  Railway  v.  Cumminsville,   11 

Akron  v.  McCombs,  18  O.  329 ;  Craw-  O.  S.  546. 547 ;  Valley  Railway  Co.  v. 

fordv.  Delaware,  7  O.    S.   459-469;  Pouchot,  4  O.  C.  C.  187;  Branahan  v. 

Railway  v.   Cumminsville,  14  O.   S.  Hotel  Co.,  39  O.  S.  333;  Railway  Co. 

523;  Cincinnati  v.    Penny,  21   O.   S.  v.  Gardner,  45  O.  S.  309. 

499 ;  Youngstown  v.   Moore,  30  O.  S.  *  Crawford  v,  Delaware,  7  O.  S.  459. 

133;  Akron  V.   Chamberlain  Co.,   34  ^Sec.    19,    Bill    of    Rights.    Const. 

O.  S.  328;  Railway  Co.  v.  Lawrence,  Ohio;  Railway  v.  Cumminsville,  14 


820  MUNICIPAL   CORPORATIONS.  [§  866. 

of  a  highway  in  front  thereof  in  three  cases.  He  may  re- 
cover when  an  unreasonable  grade  —  a  case  not  liable  to  arise 
often — is  made  in  front  of  his  property.^  Whether  he  can 
recover  when  no  improvements  whatever  have  been  made 
upon  his  lot  before  an  unreasonable  grade  is  constructed  in 
front  thereof  is  a  question  which  does  not  seem  to  be  settled. 
A  property  owner  who  makes  improvements  on  a  lot  bound- 
ing or  abutting  upon  a  street  on  which  there  is  an  established 
grade,  and  with  reference  to  such  grade,  and  which  grade  is 
afterwards  changed  to  the  damage  of  his  property,  may  re- 
cover.'^  Grading  a  lot  is  an  improvement  of  it.'  Again,  a 
property  holder  who  makes  improvements  on  a  lot  bounding 
or  abutting  on  a  street  on  which  there  is  no  grade  established 
by  the  municipal  authorities,  but  who  anticipates  a  grade  which 
is  afterwards  made,  and  which  is  subsequently  changed  to  the 
injury  of  his  property,  may  recover.*  The  owner  who  is  suffi- 
ciently sagacious  to  anticipate  the  grade  that  a  city  will  es- 
tablish in  front  of  his  property  is  placed  on  the  same  plane  in 
respect  to  damages  as  the  owner  who  improves  after  the 
grade  is  established. 

Sec.  866.  Change  of  grade  —  When  recovery  cannot  be 
had. —  Damages  for  a  change  of  grade  cannot  be  recovered  if 
the  improvements  are  not  made  with  reference  to  an  estab- 
lished grade,  if  the  grade  is  changed  and  the  last  grade  is 
reasonable.'  If  the  public  authorities  have  not  fully  and  com- 
pletely defined  the  interest  and  improvements  necessary  for 
the  use  of  the  public,  the  property  holder  erects  his  structures 
and  improves  his  lot  at  his  own  risk.^  The  property  must  abut 
on  that  part  of  the  street  on  which  the  change  of  grade  occurs.^ 

O.  S.  523;  Street  Railway  v.  Cum-  ^  Seasongood  v.  Cincinnati,  5  O.  C. 

minsville,  14  O.  S.  546,  547.  C.  225. 

1  Columbus  V.  Bidlingmier,  7  O.  C.  <  Akron  v.  Chamberlain  Co.,  34 
C.  136-139:  Pitton   v.   Cincinnati,  3  O.  S.  328. 

O.  C.  C.  593 ;  Akron  v.  Chamberlain  5  Akron    v.  Chamberlain    Co.,  34 

Co.,  84  O.  S.  328.  O.  S.  328. 

2  Railway  v.  Cumniinsville,  140.  S.  6  Street  Railway  v,  Curaminsville, 
523 ;  Cincinnati  v.  Penny,  21  O.  S.  14  O.  S.  524 ;  Cincinnati  v.  Penny,  21 
499 ;  Akron  v.  Chamberlain  Co.,  34  Q  S.  499.  But  see  Columbus  v.  Will- 
O.  S.  328;  Youngstown  v.  Moore,  30  lard,  7  O.  C.  C.  113. 

O.  S.  133 ;  Cincinnati  v.  Whetstone,  ^  Whitelead  Co.  v.  Cincinnati,  1  C. 
47  O.  S.  196;  Smith  v.  Commission-  S.  C.  R  154;  Jackson  v.  Jackson,  16 
era,  50  O.  S.  62a  O.  S.  163. 
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If  the  petition  does  not  contain  an  allegation  that  the  plaint- 
iff's property  bounds  or  abuts  on  the  part  of  the  street  where 
the  alteration  occurs,  and  that  his  improvements  were  made 
in  reference  to  an  established  grade  which  was  afterwards 
changed  to  the  damage  of  his  property,  or  that  in  making  his 
improvements  he  anticipated  a  grade  which  was  afterwards 
established  and  which  was  subsequently  changed  to  the  injury 
of  his  premises,  or  that  an  unreasonable  grade  was  made  in 
front  of  his  premises  on  which  there  were  improvements,  it  is 
demurrable. 

A  recovery  cannot  be  had  if  the  proceedings  are  in  strict 
accordance  with  law,  if  the  lot-owner  does  not,  within  two 
weeks  after  the  service  of  notice  upon  him  or  the  completion 
of  the  publication  thereof,  file  a  claim  in  writing  with  the 
clerk  of  the  corporation  setting  forth  the  amount  of  damages 
claimed.^  It  is  constitutional  to  cut  off  a  claimant  from  dam- 
ages in  this  manner,^  but  the  statute  must  be  strictly  pursued 
or  the  owner  of  the  lot  will  not  be  barred.^  A  gas  company 
which  lays  its  pipes  in  a  graded  street  cannot  recover  the  ex- 
pense of  relaying  them  occasioned  by  an  alteration  of  the 
grade.* 

Sec.  867,  Petition  for  damages  for  change  of  grade. — 

[  Caption.'] 

The  defendant  is  a  municipal  corporation  duly  organized 

under  the  laws  of  the  state  of  Ohio  as  a  city  of  the grade 

of  the class. 

The  plaintiff  is,  and  has  been  continuously  since  the  

day  of ,  18 — ,  the  owner  in  fee-simple  of  lot  JS"o. ,  of 

addition  to  said  city,  which  lot  fronts feet  on 

street  thereof. 

That  on  the day  of ,  18 — ,  the  grade  of  said  street 

in  front  of  said  lot  was  established  by  an  ordinance  ])assed  by 
the  council  thereof,  and  thereafter  said  street  was  improved 
and  graded  in  accordance  with  said  ordinance. 

That  after  said  street  was  so  improved,  to  wit,  during  the 
year  IS — ,  the  plaintiff  erected  on  said  lot,  at  great  cost,  a 

1  R.  S..  sec.  2315.  217-223;  Cincinnati  v.  Corry,  23  W. 

2Kupp  V.  Commissioners,  19  O.  S.  L.  B.  359;  McGee  v.  Avondale,  7  O. 

173-182:  Reckner  V.  Warner,  23  O.  S.  C.   C.   247;  Cohen  v.  Cleveland.   43 

293 ;  Anderson  v.  McKiuney,  24  O.  S.  O.  S.  190 ;  Harbeck  v.  Toledo.  11  O.  S. 

467-472;  Hickox  v.  Cleveland,  8  O.  221. 

544-546.  4  Columbus  Gas  Light  &  Coke  Co. 

3  Cincinnati  v.   Slierike,   47   O.  S.  v.  Columbus,  50  O.  S.  65. 
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carriage  factory,  which  was  constructed  with  reference  to 
said  grade  of  said  street  and  entirely  conformable  thereto. 

That  during  the  month  of ,  18 — ,  the  defendant  changed 

said  established  grade,  and  reconstructetl  said  street  at  a  grade 
much  higher  than  before,  and  filled  and  elevated  said  street 
in  front  of  said  premises  about feet  by  piling  large  quan- 
tities of  earth  thereon. 

That  by  reason  thereof  the  access  to  and  from  said  lot  and 
factory  have  been  greatly  impaired,  and  ingress  and  egress  to 
said  lot  and  the  improvements  thereon  have  been  rendered 
difficult,  dangerous  and  inconvenient,  and  the  value  of  said 

property  has  thereby  been  diminished   in  the  sum  of  

dollars. 

Upon  the day  of ,  18 —  (at  least  sixty  days  before 

commencing  suit),  plaintiff  filed  with  the  clerk  of  the  defend- 
ant his  claim  in  writing  hereinbefore  set  forth  for  damages, 
and  the  defendant  has  taken  no  steps  whatever  to  settle  or 
adjust  the  same.' 

Wherefore  plaintiff  asks  judgment  against  the  defendant  in 

the  sum  of dollars,  with  interest  thereon  from  the  

day  of ,  18 — . 

Note. —  The  property  holder  is  entitled  to  interest  on  the  award  from 
and  after  the  actual  change  of  the  established  grade.  Cincinnati  v.  Whet- 
stone, 47  O.  S.  196. 

Sec.  868.  When  corporation  may  inquire  into  damages 
to  private  property.— There  is  statutory  provision  for  the 
municipality  taking  the  initiative  to  inquire  into  damages  to 
private  property  which  will  obviously  result  from  an  improve- 
ment, and  which  are  claimed  by  the  property  owners.^  There 
is  no  statute  applying  to  all  municipal  corporations  which 
requires  them  to  prepare  plans  and  specifications  for  public 
improvements  before  any  other  steps  are  taken.'  It  is  always 
prudent,  and  sometimes  absolutely  necessary,^  that  they  should 
be  prepared  before  anything  else  is  done.  The  property 
holder  should  have  notice  of  the  manner  in  which  the  improve- 
ment is  proposed  to  be  made,^  otherwise  he  cannot  be  barred 
from  bringing  a  suit  for  damages.^    Within  two  weeks  after 

1 A  petition  for  damages  to  prop-  s  Becher  v.  McCloud,  4  O.  C.  C.  305 ; 

erty  arising  from  an  improvement  R  S.,  sec  2304. 

without    this    averment    is    demur-  *  Martin  v.  Bond  Hill,  7  O.  C.  C.  271 ; 

rabie.    R.  S.,  sec.  2326.     But  this  does  Cincinnati  v.  Corry,  23  W.  L.  B.  359. 

not  apply  to   a  claim  for  damages  SYoungstown   v.  Moore,  80  O.   S. 

for    personal    injuries.     Warren    v.  133 ;  Cincmnati  v.  Corry,  23  W.  L.  B. 

Davis,  43  O.  S.  447.  359. 

2  R  S.,  sec.  231.5.  6  Cincinnati  v.  Sherike,  47  O.  S.  217. 
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service  of  notice  of  intention  to  make  an  improvement,^  the 
bounding  or  abutting  property  holders  must  file  their  claims 
for  damages.2  If  any  are  filed,  the  council  determines  whether 
the  claims  shall  be  judicially  inquired  into,  and  whether  this 
inquiry  shall  bo  made  before  or  after  the  work  is  done.' 
"Whether  the  inquirjMs  made  before  or  after  the  work  is  done, 
the  mayor  or  city  solicitor  siiall  make  a  written  application  to 
the  court  of  common  pleas,  or  a  judge  thereof  in  vacation,  or 
to  the  probate  court,  for  a  jury.  The  proceedincrs  in  court  are 
had  in  accordance  with  the  laws  pertaining  to  the  appropria- 
tion of  private  property  by  municipal  corporations.^  It  is 
constitutional  to  postpone  the  inquiry  and  payment  of  dam- 
ages until  after  such  improvement  is  made.* 
Sec.  869.  Petition  to  assess  compensation. — 

Court  of County,  Ohio. 

The  City  of ,  Plaintiff,  ) 

vs.  V  Petition. 

A.  B.,  C.  D.  and  E.  F.,  Defendants.  ) 

The  plaintiff  states  that  it  is  a  municipal  corporation  duly 
organized  under  the  laws  of  the  state  of  Ohio  as  a  city  of  the 
grade  of  the class. 

That  on  the day  of  ,  18 — ,  its  city  council  duly 

ado))ted  a  resolution  declaring  it  necessary  to*^  improve  — - 

street  between  street  and  street  by  changinir  the 

grade  thereof  and  constructing  thereon  a  stone-block  pave- 
ment [or  other  improvement]  in  accordance  with  the  plans  and 
specifications  on  file  in  the  city  civil  engineer's  office. 

That  notice  in  writing  of  Ihe  adoption  of  said  resolution 
was  given  to  the  property  owners  owning  property  abutting 

upon  said   improvement  who  were  residents  of  county 

\the  county  in  which  the  corporation  is  situated'],  and  to  the 
other  owners  of  property  abutting  upon  said  improvement 
who  are  non-residents  of  said  county,  by  publishing  said  reso- 
lution in  the  [tmme  of  pape?'],  a  newspaper  publisned  and  of 
general  circulation  in  the  corporation,  for  four  consecutive 
weeks. 

That  the  above-named  defendants  are  severall}'^  owners  of 
real  estate  abutting  upon  said  street  between  the  points  above 
named,  and.  within  two  weeks  after  the  service  of  notice  of 
the  adoption  of  said  resolution  above  mentioned,  filed  in  writ- 
ing with  the  city  clerk  claims  for  damages  to  their  respective 

IR  S.,  sec.  2304.  » Toledo  v.   Preston.   50  O.  S.  301. 

2R  S.,  sec.  2315.  But  see  Ryan  v.  Cincinnati,  1  O.  C.  C. 

3R.  S.,  sees.  2316,  2317.  558. 
<R  S.,  sees.  2317-2321. 
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parcels  of  real  estate  in  consequence  of  said  proposed  im- 
provement. 

The  defendant  A.  B.  is  the  owner  of  lot  No. ,  of 


addition  to  the  city  of ,  fronting feet  on  tlie 

side  of  said  street  between  the  points  above  named,  and  he 
claims  that  his  said  real  estate  »vill  be  damaged  in  the  sum  of 
dollars  by  said  proposed  imi)rovement. 

The  defendant  C.  D.  is  the  owner  of  lot  No. ,  etc. 

The  defendant  E.  F.  is  the  owner  of  lot  No. ,  etc. 

That  on  the day  of ,  18—,  said  council  of  plaintiff 

duly  passed  an  ordinance  whereby  it  determined  that  it  would 
proceed  with  said  improvement,  and  that  the  claims  for  dam- 
ages filed  as  aforesaid  should  be  judicially  inquired  into  before 
commencing  said  proposed  improvement. 

Wherefore  plaintiff  prays  the  court  to  order  that  a  jury 
shall  be  drawn,  summoned  and  impaneled  to  make  inquiry 
into  and  assess  the  damages,  if  any,"  which  will  result  to  the 
defendant's  property  in  consequence  of  the  improvement  of 
said  street  as  provided  for  in  said  resolution. 

City  Solicitor  of  the  City  of . 

Note.— See  ante,  sec.  868. 

Sec.  870.  Injunctions. —  In  general,  in  bringing  suits  for  in- 
junction either  against  or  by  a  municipal  corporation,  the  pro- 
ceeding is  not  different  from  other  cases,  and  the  principles 
discussed  in  a  former  chapter  on  that  subject  will  apply.  But 
there  is  a  class  of  injunction  cases  peculiar  to  municipal  cor- 
porations. These  are  authorized  by  statute.^  The  city  solic- 
itor may  bring  an  action  to  restrain  the  misapplication  of  public 
funds,  the  abuse  of  corporate  powers,  the  execution  or  per- 
formance of  an  illegal  contract  made  by  the  corporation,  or  a 
contract  which  is  procured  by  fraud  or  corruption.  In  such 
a  suit  brought  by  the  solicitor  he  is  not  required  to  give  an 
undertaking.^  The  suit  may  be  brought  either  against  the 
corporation,  a  board  or  officer  thereof,'  or  against  another 
person  or  corporation  having  a  contract  with  the  city  which 
is  being  violated.''  The  city  solicitor  may  bring  the  suit  either 
in  his  own  name  or  in  the  name  of  a  tax-payer,^  and  he  has 
the  same  powers  in  respect  to  bringing  such  a  suit  as  the  cor- 
poration itself. 

1  R  S..  sees.  1777,  1778.  O.  S.  35 ;  Toledo  v.  Northwestern  Ohio 

2Forsythev.Winans,  City  Solicitor,  Natural   Gas  Co.,    5   O.    C.   C.   557; 

44  O.  S.  277.  Kumler  v.  Silsbee,  38  O.  S.  445. 

•Walker  v.  Cincinnati,  21  O.  S.  14.  »  Cinciuuati  Sueet  R.  Co.  v.  Smith, 

*Ga3  Light  Co.   v.  Zanesville,  47  29  O.  S.  291. 
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If  the  city  solicitor  fails  to  bring  the  suit  on  the  written 
request  of  a  tax-payer,  the  tax-payer  may  bring  the  suit  him- 
self.' A  written  request  to  the  city  solicitor  and  his  declina- 
tion to  bring  the  suit  are  conditions  precedent  to  the  right  of 
the  tax-payer  to  bring  the  action,^  but  not  where  there  is  no 
solicitor.^  The  forin  of  the  action  is  peculiar.  The  solicitor 
or  tax-payer  stands  in  the  stead  of  the  corporation.  The 
action  should  be  in  the  plaintiff's  name  as  a  tax-payer  on  be- 
half of  the  corporation,  not  simply  as  a  tax-payer.*  The  peti- 
tion should  show  that  the  tax-payer  will  be  put  to  some 
expense  either  by  taxation  or  otherwise.* 

Sec.  871.  Formal  parts  of  petition  in  actions  brought  by 

city  solicitor  or  tax-payer. — 

Court  of  Common  Pleas, County,  Ohio. 

A.  B.,  as  City  Solicitor  of  the 

City  of ,  Plaintiff, 

vs. 
C.  D.,  E.  F.  and  E.  G.,  Board   [    Petition, 
of  Trustees  of  the  Water- 
works of  the  City  of , 

Defendants. 

The  plaintiff  is  the  duly  elected,  qualified  and  acting  city 
solicitor  of  the  city  of ,  a  municipal  corporation  duly  or- 
ganized under  the  laws  of  the  state  of  Ohio  as  a  city  of  the 

grade  of  the class. 

The  defendants  are  the  duly  elected,  qualified  and  acting 
board  of  water-works  trustees  of  said  city. 

A.  B.,  a  tax-payer,  on  behalf  " 

of  the  City  of ,  Plaint 

iff, 

vs. 
The  City  of ,  C.  D.,  Mayor   \ 

of  the  City  of  ,  and 

E.  G.,  City  Clerk  of  the 

City  of ,  Defendants. 

The  plaintiff  is  a  tax-payer  of  said  city  of .   On  the 

day  of  ,  18 — ,  he  requested  in  writing  C.  D.,  the  duly 


Petition. 


1  Pease  v.  Ryan,  7  O.  C.  C.  44; 
Herrick  v.  Cleveland,  7  O.  C.  C.  470 ; 
Hensley  v.  Hamilton,  3  O.  C.  C.  201. 

2  Findlay  Gas  Light  Co.  v.  Findlay, 
2  O.  C.  C.  237 ;  Knorr  ex  rel.  v.  Mil- 
ler, 5  O.  C.  C.  609. 

scope  V.  WellsviUe,  25  W.  L.  B. 
250. 


*  Hensley  v.  Hamilton.  3  O.  C.  C. 
201 :  Dunham  v.  Opes.  Mayor,  3  O. 
C.  C.  274;  Buning  on  behalf  of  the 
City  of  Cincinnati  v.  Cincinnati  Street 
Ry.  Co.,  1  O.  C.  C.  323. 

5  Buning  on  behalf  of  the  City  of 
Cincinnati  v.  Cincinnati  Street  Ry. 
Co.,  1  O.  C.  C.  323;  Simmons  v.  To- 
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elected,  qualified  and  acting  city  solicitor  of  the  defendant,  the 

cit}^  of ,  to  bring  this  action,  which  request  the  said  C.  D., 

in  writing,  declined. 

Note.— The  corporation  should  be  made  a  party  defendant  in  all  cases 
where  the  action  is  brought  by  a  tax-payer,  for  the  reason  that  he  is  entitled 
to  a  judgment  against  the  corporation  for  his  costs,  including  an  attorney 
fee.  if  the  court  hearing  the  case  is  satisfied  that  such  tax-payer  had  good 
cause  to  believe  that  his  allegations  were  well  founded.     R.  S.,  sec.  1779. 

Sec.  872.  Assessments.— The  statutes  confer  upon  munic- 
ipal corporations  authority  to  levy  special  assessments  upon 
real  estate  abutting,  adjacent  or  contiguous  to  public  improve- 
ments.' These  assessments  are  a  lien  upon  the  real  estate  upon 
which  they  are  levied.^  Assessments  may  be  collected  by  the 
city  or  its  contractor,  to  whom  they  may  be  assigned  in  pay  for 
work  by  suit;*  or  they  may  be  certified  by  the  city  to  the 
county  auditor  for  collection  like  other  taxes.*  The  city  or  its 
assignee  may  bring  a  suit  against  the  yjroperty  holder  on  an 
assessment  before  a  court  of  competent  jurisdiction,  or  may 
bring  a  suit  to  foreclose  the  lien.*  In  such  case  a  part  or  all 
of  the  assessment-payers  may  be  joined  as  defendants  in  one 
suit.® 

If  the  law  authorizing  the  assessment  is  constitutional,'  or 
if  a  city  acquires  jurisdiction  over  the  assessment-payer,^  or  if 
the  proceedings  of  the  city  are  strictly  in  conformity  to  law,' 
and  the  assessment  does  not  exceed  the  restrictions  placed 
by  statute  upon  the  corporation,'"  it  may  be  collected.  If  the 
suit  is  brought  by  a  contractor  it  may  be  brought  in  his  own 
name,"  or  in  the  name  of  the  corporation  for  his  use.'^  On 
the  other  hand,  the  suit  may  be  brought  by  an  assessment- 
payer  to  restrain  the  corporation  from  enforcing  the  assess- 
ment. Each  one  may  bring  a  se})arate  suit,  or  part  or  all  of 
the  assessment-payers  may  join  in  one  suit.'' 

ledo,   5  O.   C.  C.    124;    affirmed  by        «  Upington  v.  Oviatt,  Treasurer.  24 

Supreme  Court.  O.  S.  288;  "Wewill  v.  Cincinnati.  45 

1  K.  S.,  sec.  )SM'L  O.  S.  407. 

■«  K.  S.,  sec.  2285.  li»Diekmeier  v.  Cincinnati,  31  O.  S. 

^  K.  8.,  sec.  2303.  242. 

«  K.  8.,  sec.  2265.  ii  Hastings  v.   Columbus,  42  O.  S. 

»R.  S.,  sec.  2286.  585.     But  see  Scully  v.  Ackmeyer,  2 

6  K,  S.,  sec  2287.  U.  8.  0.  K.  296. 

■>  Parsons  v.  City  of  Columbus,  50       »-'  U.  S.,  sec.  2286. 

O.  S.  460.  *^  Stone  v.  Viele,  38  O.  S.  315 ;  Up- 

8  Welker  v.  Potter,  18  O.  8.  «5.  iugtou  v.  Oviatt,  24  O.  8.  233. 
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Sec.  873.  Same  continued  —  Jurisdictional  detects.—  If 

the  corporation  does  not  acquire  jurisdiction  over  the  assess- 
ment-payer, the  assessment  is  wholly  void.  Want  of  juris- 
diction may  be  pleaded  as  a  defense  in  an  answer  to  a  case 
brought  by  the  corporation  to  recover  the  assessment  or  to 
enforce  the  lien,  or  it  may  be  set  up  as  a  cause  of  action  in  a 
petition  by  the  assessment-payer  to  restrain  the  collection  of 
the  assessment.  There  may  be  want  of  jurisdiction  if  the 
statute  under  which  the  assessment  is  levied  is  unconstitu- 
tional,' or  if  the  council  fails  to  adopt  a  resolution,^  or  to  pass 
an  ordinance,  or  fail  to  pass  either  by  the  requisite  vote,  or 
fail  to  give  notice  required  by  law.' 

There  is  another  class  of  defects  in  assessments  known  as 
technical  irf-egularities ;  such  as  the  failure  to  advertise  for 
the  requisite  time  or  in  the  statutory  manner,*  or  where  there 
is  fraud  in  the  contract,®  or  w^here  expenses  not  properly 
chargeable  in  the  assessment  have  been  added  thereto,®  or 
where  the  assessment  exceeds  the  amount  which  may  lawfully 
be  levied.^  In  an  action  to  enjoin  the  collection  of  an  assess- 
ment, jurisdictional  and  technical  irregularities  may  be  pleaded 
in  the  same  petition.  They  are  not  separate  causes  of  action.^ 
They  are  only  different  grounds  for  enjoining  the  assessment. 
A  technical  irregularity  does  not  defeat  the  whole  assess- 
ment, but  only  reduces  it  to  the  actual  cost,  which  is  a  proper 
charge  against  the  assessment-payer  or  his  property.' 

See.  874.  Petition  by  contractor  to  foreclose  an  assess- 
ment lien. — 

[  Caption.'] 

The  city  of is  a  municipal  corporation  duly  org.mizod 

under  the  laws  of  the  state  of  Ohio  as  a  city  of  the grade 

of  the class. 

On  the day  of ,  18 — ,  the  city  council  of  said  city 

duly  adopted  a  resolution  declaring  it  necessary  to  improve  the 
roadway  of street  between street  and  street, 

1  Wright,  Treasurer,  V.  Thomas,  26  luinbus,   42    O.   S.    58");    Bcclier    v. 

O.  S.  346.  McCIoud,  4  O.  C.   C.  305 ;  UpinRton 

2Welker  v.   Potter,   18  O.   S.  85;  v,  Oviatt,  Treasurer,  24  O.  S.  233. 

Smith  V.  Toledo,  24  O.  S.  126 ;  Brophy  »  Hubbard  v.  Nortou,  28  O.  S.  116. 

V.  Landman,  28  O.  S.  542;  Stephan,  ewewill  v.  Cincinnati,  45  O.  S.  407. 

Treasurer,  v.  Daniels,  27  O.  S.  527.  ^Prey  v.  Cincinnati.  31  O.  S.  242. 

3  R  S.,  sec.  3304.  8  Tyler  v.  Columbus,  6  O.  C.  C.  224. 

.*R.  S.,  sec.  2289;  Hastings  v.  Co-  «  R.  S.,  sec.  2289. 
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by  grading  and  constructing  thereon  a  hard-burned  brick 
pavement  in  accordance  with  the  plans  and  specifications 
therefor  on  file  in  the  office  of  the  city  civil  engineer. 

Said  resolution  further  provided  that  the  cost  and  expense 
of  said  improvement  should  be  levied  and  assessed  upon  the 
property  bounding  and  abutting  upon  said  street  between 
the  points  above  named  according  to  the  feet  front,  and  that 
the  contract  price  thereof  should  be  paid  to  the  contractor  by 
an  assessment. 

Written  notice  of  the  adoption  of  said  resolution  was  duly 
served  by  said  city  upon  the  defendant,  and  said  resolution 

was  published  for  four  consecutive  weeks  in ,  a  newspaper 

published  and  of  general  circulation  in  said  city. 

On  the day  of ,  18 — ,  said  council  of  said  city  duly 

passed  an  ordinance  to  improve  said  street  between  the  points 
above  named  and  in  the  manner  provided  for  in  said  resolu- 
tion, Avhich  ordinance  was  afterwards  duly  published. 

The  estimated  cost  of  said  improvement  exceeded  five 
thousand  dollars  and  said  city  advertised  for  bids  for  making 
said  improvement  for  four  weeks  in  two  newspapers  published 
in  said  city. 

The  plaintiff  was  the  lowest  bidder  therefor,  and  after- 
wards, on  the day  of ,  18 — .  he  entered  into  a  writ- 
ten contract  with  said  city  for  making  said  improvement, 
which  contract  has  been  fully  completed  and  the  work  done 
thereunder  has  been  accepted  by  said  city. 

The  total  cost  of  said  of  said  improvement  was thou- 
sand dollars,  and  on  the day  of ,  18 — ,  the  said  coun- 
cil of  said  city  duly  passed  and  published  an  ordinance  levying 

the  sum  of dollars  and cents  upon  each  foot  front 

of  property  bounding  and  abutting  upon  said  improvement,  and 
ordered  that  said  assessment  should  be  paid  to  plaintiff  within 
twenty  days  after  the  passage  of  said  ordinance. 

The""  defendant  is  the  owner  of  lot  No. ,  of addition 

to  the  city  of ,  fronting feet  on  said  street,  between 

street  and street,  and  there  was  assessed  thereon 

by  said  ordinance  to  ])ay  for  said  improvement  the  sum  of 
— —  dollars,  no  part  of  which  has  been  paid. 

Wherefore  plaintiff  pray^s  that  he  may  have  a  decree  for 
dollars,  the  amount  of  said  assessment  and  five  per  cent. 


penalty  thereon ;  that  said  lot  may  be  appraised,  advertised 
and  sold,  and  the  proceeds  thereof  applied  to  the  payment  of 
said  assessment,  penalty  and  cost,  and  for  all  other  proper 
relief. 
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Sec.  875.  Petition  by  several  parties  to  enjoin  collection 
of  assessment. — 

Court  of  Common  Pleas, County,  Ohio. 

A.  B.,  C.  D.  and  E.  F.,  Plaintiffs, 

vs. 
The  City  of 


County  Auditor  of 

County,   and    - 

County  Treasurer  of 
County,  Ohio. 


-  Petition. 


The  plaintiffs  aver  that  they  have  a  common  interest  in  the 
subject  of  this  action  and  in  obtaining  the  relief  herein  de- 
manded. 

The  defendant,  the  city  of .  is  a  corporation  duly  organ- 
ized under  the  laws  of  the  state  of  Ohio  as  a  city  of  the 

grade  of  the  class  and  is  situate  in county.     The 

defendant is  the  duly  elected,  qualified  and  acting 

county  auditor   of  said  county.     The  defendant  

is  the  duly  elected,  qualified  and  acting  county  treas- 
urer of  said county. 

The  plaintiffs  are  severally  the  owners  of  lots  bounding 

and  abutting  upon street,  between street  and 

street. 

The  plaintiff  A,  B.  is  the  owner  of  lot  No. of  

addition  to  the  city  of ,  fronting feet  upon  said  street. 

The  plaintiff  C.  D.  is  the  owner  of  lot  No. of ad- 
dition to  the  city  of ,  fronting feet  upon  said  street. 

The  plaintiff  E.  F.  is  the  owner  of  lot  No. of ad- 
dition to  the  city  of ,  fronting feet  upon  said  street. 

On  the da\'  of ,  18 — ,"the  city  council  of  the  de- 
fendant, the  city  of  ,  adopted  a  resolution   declaring  it 

necessary  to  improve  the  roadway  of street  from  

street  to street  by  grading  and  constructing  thereon  an 

asphalt  pavement  in  accordance  with  the  plans  and  specifica- 
tions therefor  on  file  in  the  office  of  the  city  civil  engineer. 

Said  resolution  further  provided  that  the  cost  and  expense 
of  said  improvement  should  be  levied  and  assessed  upon  the 
property  bounding  and  abutting  upon  said  street  between  the 
points  above  named  according  to  the  feet  front. 

On  the day  of ,  18 — ,  the  city  council  of  said  de- 
fendant, the  city  of ,  passed  and  published  an  ordinance 

to  improve  said  street  between  the  points  above  named  in  the 
manner  provided  for  in  said  resolution. 

Afterwards  said  city  advertised  for  bids  and  entered  into  a 
written  contract  with  X.  Y.  as  contractor  for  doing  said  work. 
Said  X.  Y.  did  w^ork  under  said  contract  on  said  street  which 
was  accepted  by  said  defendant,  the  city  of . 

Afterwards  said  city  passed  an  ordinance  levying  the  sum 
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of dollars  and cents  upon  each  front  foot  of  }3rop- 

erty  bounding   and    abutting   upon   said   improvement,  and 

thereby  levied  the  sum   of dollars  and cents  upon 

each  of  plaintiffs'  said  lots,  and  ordered  that  said  assessment 
be  certitied  by  its  clerk  to  the  county  auditor  to  be  placed 
upon  the  grand  duplicate  of  the  county  for  collection,  which 
was  accordingly  done,  and  said  assessment  has,  by  said  au- 
ditor, been  placed  upon  the  tax  duplicate  of  said  county,  which 

is  now  in  the   hands  of ,  treasurer  of  said  county, 

and  who  is  demanding  payment  of  said  assessment  from  these 
plaintiffs. 

The  said  ordinance  levying  said  assessment  upon  plaintiffs' 
said  lots  and  the  proceedings  of  said  city  providing  for  said  im- 
]>rovement  are  irregular,  illegal  and  void,  and  of  no  effect  for 
the  purpose  of  charging  said  assessment,  or  any  part  thereof, 
upon  said  lots  of  plaintiffs,  for  the  following  reasons: 

I.  Said  improvement  was  made  under  and  by  virtue  of  a 
pretended  act  of  the  general  assembly  of  the  state  of  Ohio, 
entitled  "An  act  to  provide  for  the   improvement  of  streets 

and   alleys  in  cities  of  the  grade  of  the  class." 

Passed ,  18 — .     Said   act  is  unconstitutional  and  void 

for  the  reason  that  it  is  a  special  act,  applying  only  to  the  city 
of ,  and  confers  corporate  powers,  and  is  therefore  in  con- 
flict with  and  repugnant  to  section  1,  article  XIII,  of  the  consti- 
tution of  the  state  of  Ohio.     [Other  constitutional  ohjections.'] 

II.  At  the  time  of  the  adoption  of  said  pretended  resolu- 
tion declaring  it  necessary  to  improve  said  street  the  city 
council  of  the  defendant,  the  city  of — — ,  consisted  of  eighteen 
members.  On  the  question  of  the  adoption  of  said  resolution 
ten  of  said  members  voted  in  the  affirmative  and  eight  in  the 
netJ:ative.  Notwithstandinof  said  resolution  did  not  receive  the 
necessary  two-thirds  vote  in  the  affirmative,  as  required  by 
law,  the  presiding  officer  of  said  council  declared  said  resolu- 
tion adopted. 

III.  The  defendant,  the  city  of ,  did  not  serve  written 

notice  up-  n  ])laintiffs,  or  either  of  them,  of  the  adoption  of 
said  pretende  i  resolution,  nor  any  other  resolution,  notwith- 
standing they  were,  at  the  time  of  the  pretended  adoption  of 
said  pretended  resolution,  and  continuously  ever  since  have 
been,  residents  of  said county.  [Ave?'  any  other  jurisdic- 
tional defects.'] 

But  if  it  shall  be  found  by  the  court  that  the  foregoing  ob- 
jections to  said  assessment  are  not  true  and  said  assessment 
is  not  thereby  rendered  void,  tlien  the  plaintiffs  aver  that 
there  should  be  a  substantial  reduction  in  said  assessment  for 
the  following  reasons: 

lY.  The  plans  and  specifications  for  and  the  contract  be- 
tween the  defendant,  the  city  of  - — — ,  and  X.  Y.,  provided 
that   said   improvement   should    consist   of   a   crushed-stone 
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foundation  twelve  inches  deep  covered  with  a  mastic  of  Trin- 
idad asphalt  two  and  one-half  inches  deep.  Plaintiffs  aver 
that  said  work  was  not  done  in  accordance  with  said  contract 
for  the  reason  that  the  foundation  was  constructed  of  crushed 
stone  only  eight  inches  and  the  mastic  is  only  one  and  one- 
half  inches  deep. 

Y.  Plaintiffs  aver  that  the  estimated  and  actual  cost  of  said 
improvement  exceeded  live  thousand  dollars,  but  that  the  de- 
fendant, the  city  of ,  did  not  advertise  for  bids  therefor  in 

tv^o  newspapers  published  in  said  corporation  for  four  consecu- 
tive weeks,  but  only  advertised  for  the  period  of  twenty-five 
days.     [Aver  other  irregularities.'] 

Wherefore  plaintiffs  pray  that  upon  the  filing  of  this  peti- 
tion a  temporary  restraining  order  may  issue  restraining 

,  county  treasurer,  from  collecting  or  attempting  to  col- 
lect said  assessment  or  any  portion  thereof  levied  upon  the 
plaintiffs'  said  lots;  that  upon  final  hearing  of  this  cause  said 
assessment  may  be  adjudged  null  and  void,  and  that  the  defend- 
ants and  each  of  them  may  be  enjoined  from  collecting  or  at- 
tempting to  collect  the  same,  and  for  all  other  proper  relief. 

Sec.  876.  Contracts  —  Pleading  of.— When  actions  are 
brought  upon  contracts  to  which  a  municipal  corporation  is  a 
party,  the  only  averments  which  are  different  from  those  of 
contracts  generally  are  the  allegations  which  show  that  the 
corporation  took  the  legal  steps  to  make  a  valid  contract.  If, 
as  a  condition  precedent  to  making  a  valid  contract,  it  was 
necessary  to  adopt  a  resolution  and  pass  an  ordinance,  it  is 
necessary  to  plead  these  facts,  otherwise  it  would  not  appear 
whether  the  corporation  took  the  necessary  steps.  A  statute 
provides  that  no  contract  providing  for  the  expenditure  of 
money  shall  be  entered  into  by  a  municipal  corporation  until 
the  city  clerk  or  auditor  has  certified  that  the  money  required 
to  meet  the  contract  is  in  the  treasury  to  the  credit  of  the 
fund  from  which  it  is  to  be  drawn  and  not  appropriated  for 
any  other  purpose.^  The  failure  to  comply  with  this  statute, 
when  set  up  in  an  answer  by  the  corporation,  is  a  good  de- 
fense.2  A  failure  to  comply  with  this  statutory  provision 
does  not  render  a  city  liable  for  negligence  where  it  would 
not  otherwise  be  liable.^ 

1 R.  S.,  sec.  2703.  Ryan  v.  Hoffman,  26  O.  S.  109 ;  Sei- 

2  Bond  V.  Madisonville,  2  O.  C.  C.     ter  v.  Hoffman,  25  O.  S.  328. 
449 ;  Rhodes  v.  Toledo,  6  O.  C.  C.  9 ;        » Elster  v.   Springfield,    49    O.    & 

82-84. 
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Sec.  877.  Condemnation  proceedings  —  Application  to  as- 
sess compensation. — 

{^Caption.'] 

The  city  of  C,  Ohio,  plaintiff,  a  municipal  corporation  duly 
organized  under  the  laws  of  the  state  of  Ohio  as  a  city,  says 

that  it  is  a  city  of  the  grade  of  the class ;  that  it 

has  a  city  council  dul}'-  elected,  qualified  and  acting  as  such; 

that  its  said  council,  by  an  ordinance  passed  on  the day 

of ,  18 — ,  the  yeas  and  nays  being  taken  thereon  and  en- 
tered on  the  records  of  the  proceedings  of  said  council,  and 
two-thirds  of  all  the  members  elected  to  said  council  concur- 
ring therein,  declared  it  was  deemed  necessary  to  condemn 

and  appropriate  to  public  use  for  the  purpose  of  opening 

street,  and  declaring  its  intention  so  to  do,  did  condemn  and 
appropriate  to  the  public  use  for  said  purpose  the  following 
described  property,  to  wit:  [DesGription.] 

The  plaintiff  further  says  that  the  defendants  herein  own 
or  claim  to  own,  or  have  some  interest  in  or  title  to,  said 
property. 

Wherefore  the  plaintiff  asks  the  court  here  to  cause  a  jury 
to  be  impaneled  to  inquire  and  assess  the  compensation  to  be 
paid  by  said  city  of  C,  Ohio,  for  said  property  for  said  pur- 
pose; and  that  upon  payment  into  court,  or  to  the  proper  own- 
ers of  said  property,  of  the  compensation  so  assessed  for  said 
property,  the  appropriation  of  said  property  to  said  use  and 
for  said  purpose  may  be  allowed,  and  possession  given  ac- 
cording to  law.  , 

City  Solicitor  of  C,  Ohio. 
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Sec.  878.  Action  for  wrongful  death  —  Purely  a  statutory 
remedy. —  No  action  could  be  sustained  at  common  law  for  an 
injtiry  resulting  in  death  until  after  the  passage  of  the  Lord 
53 
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Campbell  Act.'  The  first  American  statute  authorizing  the  ac- 
tion was  enacted  in  New  York  in  ISIO  ;2  and  before  the  passage 
of  an  act  authorizing  it,'  an  action  for  pecuniary  loss  resulting 
from  death  was  unknown  in  Ohio.  Such  an  action  can  be  sus- 
tained only  in  cases  clearly  falling  within  its  provisions.  For 
example,  death  resulting  from  intoxication,*  or  cases  whore  the 
wrono-ful  act  causing;  death  was  committed  outside  of  the  state, 
do  not  come  within  the  purview  of  the  statute.*  It  is  pro- 
vided that  whenever  the  death  of  a  person  is  caused  by  the 
wrongful  act,  neglect  or  default  of  another,  which  was  such 
that  the  injured  party  himself  could,  if  death  had  not  ensued, 
have  maintained  an  action  for  damages,  the  person  or  corpora- 
tion causing  the  death  is  liable  to  an  action  for  damages.®  This 
has  been  held  to  embrace  cases  where  death  is  caused  by  the 
wrongful  act  of  another  in  the  negligent  sale  of  poisonous 
drugs  resulting  in  death.^ 

Sec.  879.  By  whom  and  for  whose  benefit  it  may  be 
brought. —  The  action  is  designed  for  the  exclusive  benefit  of 
the  wife,  husband,  child  or  next  of  kin,  and  must  be  prosecuted 
in  the  name  of  the  personal  representative.^  It  cannot  bo 
brought  in  the  name  of  a  widow  or  next  of  kin.'  The  right  to 
sue,  being  purely  statutory  and  in  derogation  of  the  common 
law,  must  be  strictly  construed.'**  It  is  extended  only  to  the 
personal  representative,  though  the  damages  must  inure  to  the 
benefit  of  the  widow,  children  or  next  of  kin,  and  the  action 
cannot  be  sustained  if  there  are  none.  The  question,  there- 
fore, whether  or  not  there  are  persons  who  come  within  the 
provisions  of  the  statute,  and  entitled  to  the  damages  resulting 
from  the  death  complained  of,  is  an  issuable,  traversable  fact ; " 

» 9  &  10  Vict,  ch.  93,  p.  G03.  '  Davis  v.  Guarnieri,  45  O.  &  471. 

3Ch.  450.  8  R.  s.,  sec.  6135. 

S49  O.  L.  117.  9  Widner  v.  Rankin,  26  O.  S.  520. 

♦Davis  V.  Justice,  31  O.  S.  359.  lo  Geroux  v.  Graves,  63  Vt.  280-81; 

•Hover  v.  Railroad  Co.,  25  O.  S.  Railroad  Co.  v.  Swayne,  26  Ind.  477. 

667;  Campbell  v.  Rogers,  2  Handy,  "Railway  Co.    v.  Ssvayne,   siqyra; 

110;  Van  Camp  v.  Aldrich,  2  Am.  Railway  Co.  v.  Hendricks,  41  Ind.  48; 

LawRec.  454.    But  it  is  not  necessary  Railroad  Co.  v.  Keeley,  23  Ind.  133; 

to    aver    that  the   action    occurred  Warren  v.  Englehart,  13  Neb.  283; 

within  the  state.    Lawton  v.  Maratti,  Stewart  v.  Railroad  Co.,  103  Ind.  46; 

2  C.  S.  C.  R.  82.  Woodward  v.  Railroad  Co.,  23  Wis. 

«  R.  S.,  sec.  6134.  400. 
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for  if  there  are  no  persons  falling  within  the  statute,  no  action 
can  be  sustained,  and  it  is  therefore  essential  that  the  names 
of  the  persons  for  whose  benefit  the  suit  is  brought  be  stated 
in  the  petition,^  although  it  is  not  considered  fatal  if  some  of 
the  persons  mentioned  therein  are  not  next  of  kin;'^  nor  is  it 
essential  that  the  ages  and  residence,  or  the  extent  of  their  de- 
pendence upon  the  deceased,  be  stated.' 

It  has  been  held  in  Yermont  that  an  action  may  be  maintained 
under  a  statute  by  an  administrator  for  the  benefit  of  the 
estate,  where  the  decedent  lived  a  short  time  after  the  injury;'' 
and  the  action  has  been  sustained  in  Wisconsin  by  a  mother 
as  administratrix,  who  alleged  that  she  was  dependent  upon 
the  intestate  in  a  large  degree  for  support,^  A  husband  is 
held  to  be  Avithin  the  meaning  of  the  act,  as  next  of  kin,  and 
may  therefore  maintain  the  action  for  the  wrongful  death  of 
his  wife.^  An  action  has  also  been  sustained  by  an  adminis- 
trator of  a  woman  for  the  benefit  of  her  illegitimate  child,^  and 
for  the  benefit  of  the  next  of  kin,  though  the  decedent  leave 
no  widow  or  children.^  The  damages  recovered  cannot  be 
used  for  the  general  benefit  of  the  estate,  but  must  go  to  the 
persons  entitled  to  them  under  the  statute.' 

Sec.  880.  Same  continued  —  Rules  of  pleading  appli- 
cable.—  Some  of  the  general  principles  of  negligence  and 
rules  of  pleading  governing  other  actions  for  negligence,  such 
as  for  personal  injuries  and  actions  between  master  and  serv- 
ant, apply  with  equal  force  to  an  action  for  death  caused  by 
wrongful  act.  The  principal  point  of  difference  in  respect  to 
questions  of  pleadings  between  those  actions  for  personal  in- 
juries, and  between  master  and  servant,  and  for  wrongful 

»Hall  V.  Grain,  2  W,  L.  M.  593;  ^Westcott  v.  Railroad  Co.,  mpra. 

Quiucy  Coal  Co.  v.  Hood,  77  111.  72 ;  •»  Geroux  v.  Graves,  62  Vt  2S0. 

Chicago  R.  R  Co.  v.  Morris,  26  111.  »  Wiltse  v.  Tilden.  77  Wis.  152. 

400 ;  Stewart  v.  Railroad  Co.,  103  Ind.  6  steel  v.  Kurtz,  28  O.  S.  191.    Con- 

44;  Hartzell  v.  Shannon,  6  W.  L.  B.  tra,  Warren  v.  Englehart,  13   Neb. 

756.  283.     See  1  Handy,  481. 

e  Clore  v.  Mclntiro,  120  Ind.  262 ;  i  Muhl  v.  Railroad  Co.,   10   O.   S. 

Woodward  t.  Railroad  Co.,  23  Wis.  272. 

400;  Commonwealth  v.  Railroad  Co.,  8  Davis  v.  Railroad  Co.,  7  O.  S.  336. 

11  Cush.  517 ;  Lampliear  v.  Bucking-  9  Hall  v.  Grain,  2  W.  L.  M.  59a 
ham,  33  Conn.  337 ;  Westcott  v.  Rail- 
road Co.,  61  Vt.  488. 
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death,  consists  in  the  rules  for  stating  the  beneficiaries  under 
the  statute,^  and  in  the  averment  of  damages  recoverable.^ 
This  arises  by  reason  of  the  statute  applicable  to  this  partic- 
ular action.  But  so  far  as  the  principles  of  pleading  the  negli- 
gence of  a  defendant,''  or  contributory  negligence  of  the  per- 
son injured,  or  the  rules  of  law  governing  the  relation  of 
master  and  servant,*  or  of  other  persons  not  sustaining  that 
relation,  are  concerned,  they  must  of  necessity  be  the  same  in 
all  cases.  The  reader,  therefore,  is  referred  to  particular  chap- 
ters in  which  are  treated  the  special  questions.*  It  may  here 
be  observed,  however,  that  where  a  petition  sets  out  every  fac 
necessary  to  bring  the  case  within  the  statute,  the  statute  itself 
need  not  be  referred  to  in  express  terms.*  In  an  action  for 
death  caused  by  wrongful  act,  all  the  facts  and  circumstances 
connected  with  the  negligence  causing  death  which  are  essen- 
tial to  support  the  action  should  be  alleged  or  in  substance  ap- 
pear on  the  face  of  the  petition.''  An  action  may  be  sustained 
against  a  county  for  the  death  of  a  traveler  caused  by  the 
falling  of  a  bridge  built  of  defective  materials,^  or  against  a 
receiver  of  a  railroad  ;5  or  against  a  municipal  corporation 
for  negligently  and  wrongfully  causing  the  death  of  a  person." 
Sec.  881.  Same  continued  —  Averment  of  damages.—  The 
provisions  of  the  various  codes"  are  not  dissimilar  in  language, 
and  in  substance  provide  that  the  damages  recoverable  in  an  ac- 
tion for  the  wrongful  death  of  a  person  are  measured  by  the 
pecuniary  loss  resulting  to  the  beneficiaries  after  death.^-  To 
have  a  perfect  knowledge  of  how  to  plead  the  damages  sus- 
tained, it  is  essential  that  a  correct  understanding  be  had  of  the 
term  "  pecuniary  damages,"  or  loss  resulting  to  the  beneficiaries, 
and  to  know  what  elements  it  includes.  There  is  conflict  of 
opinion  upon  this  question  and  a  consequent  diversity  of  plead- 

1  Ante,  sees.  879-85.  ^  Commissioners   v.  Creviston,  133 

i  See  post,  sec.  881.  Ind.  39;  83  N.  E.  Rep.  735. 

'See.  916,  post.  9 Murphy  v.  Holbrook,  20  0.  S.  137. 

*  See  ch.  64.  l"  Boyd  v.   Cambridge,  4  O.  G.  C. 

5  For  general  questions  of  negli-    518. 

gence,  see  ch,  65.  "  Tiffany's  Death  by  Wrongful  Act, 

6  Westcott  V.  Railroad  Co.,  61  Vt.    sec.  153.  and  Appendix. 

438 ;  47  Atl.  Rep.  745 ;  Morrisey   v.       i-  Ohio  Code,  sees.  6134-35 ;  N.  Y. 
Hughes,  21  Atl.  Rep.  205  (Vt,  1893).     R  S.,  sec.  1904;  Mich.  E.S.,sec  3492. 
'  See  post,  sec.  916. 
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ing.  The  primary  purpose  of  the  statute  evidently  Avas  to 
exclude  such  injuries  as  affect  the  sentiments,  affections  or 
feelings  of  the  beneficiaries.^  The  life  of  the  person  must  be 
considered  as  purely  a  matter  of  merchandise,  and  the  dam- 
ages must  be  measured  by  the  ability  of  the  decedent  to  earn 
money  and  to  acquire  property  for  the  enjoyment  of  those 
who  may  be  benefited  by  the  recovery.  This  view  will  nec- 
essarily include  prospective  damages,  based  upon  the  theory 
that  if  life  had  been  continued  the  deceased  would  have  con- 
tinued to  prosper  and  to  have  acquired  money .'^  Some  author- 
ities maintain  the  doctrine  that  actual  pecuniary  loss  must  be 
averred  before  it  can  be  proven  on  trial,'  and  that  to  warrant 
the  recovery  of  special  damages,  such  as  for  loss  of  pros- 
pective earnings,  the  same  must  be  specially  pleaded.'*  The 
doctrine  is  adopted  in  Ohio  that  to  require  beneficiaries  to 
make  proof  of  actual  and  direct  injury  would  be  to  deny  the 
rights  conferred  by  statute,  and  therefore  permit  them  to 
show  what  they  might  have  received  from  the  decedent  had 
he  lived.^  This  is  consonant  with  the  rule  that  it  is  sufficient 
to  plead  the  damages  sustained  in  general  terms.  It  has  been 
held,  however,  that  under  a  general  allegation  nominal  dam- 
ages may  be  recovered,  and  that  special  circumstances  can 
onh'  affect  the  amount.® 

The  practice  pursued  in  Ohio  in  this  class  of  actions  is  to 
allege  damages  in  general  terms;  and  it  is  unquestionably  the 
better  doctrine  that  a  general  allegation  of  damages  in  such 
cases  is  sufficient  to  permit  the  introduction  of  proof  of  all 
damages  sustained  by  the  beneficiaries,  such  as  prospective 

1  Steel  V.  Kurtz,  28  O.  S.  191 ;  Blake  Ind.  254;    Gilligan  v.   Railroad  Co. 

V.  Railway  Co.,  10  Eng.  L.  &  E.  437;  1   E.   D.  Smith,   453;   Tomliuson  v. 

Hall  V.  Crain,  3  W.  L.  M.  593.  Derby,   43  Conn.  562 ;    Mathews  v. 

2Tilley  v.    Railroad   Co.,  29  N.  Y.  Railway  Co.,  26  Mo.  App.  284;  Perry 

252-64:    Hall  v.  Crain,  3  W.  L.  M.  v.  Banking  Co.,  85  Ga.  193;  &  c,  11 

137;   Groff  v.  Railroad  Co.,  1  C.  S.  S.  E.  Rep.  605. 
C.  R  264.  5  Grotenkemper  v.  Hai-ris,  25  O.  S. 

'Railroad  Co.  v.  Morris,  26  111.  400 ;  510,  514;  Barren  Case,  5   Wall.  93; 

Safford  v.  Drew,  3  Duer.  627;  Quincy  Hall  v.  Crain,  3  W.  L.  M.  137;  Groff 

Coal  Co.  V.  Hood,  77  III.  68;  Wood-  v.  Railroad  Co.,  1  C.  S.  C.  R.  264. 
ward  V.   Railway  Co..  23  Wis.  400;        6  Johnson  v.  Railroad  Co.,  7  O.  S. 

Kelly  V.  Railway  Co.,  50  Wis.  383.  336;  Railroad  Co.  v.  Shannon,  43  111. 

«  Hurst  V.  Street  Railway  Co.,  84  338;  Oldfield  v.  Railroad  Co.,  14  N. 

Mich.   546;   Penu.  Co.    v.    Lilley,  73  Y.  310;  Quin  v.  Moore,  15  N.  Y.  438. 


838  NEGLIGENCE    CAUSING    DEATH.  [§  882. 

earnings  and  all  damages  usually  recovered  in  such  actions. 
It  is  said  that  to  require  the  plaintiff  to  go  further  would  be 
to  compel  him  to  plead  evidence.^  The  measure  of  damages  in 
such  cases  must  necessarily  be  prospective.  There  is  an  ex- 
ception to  the  foregoing  rule  where  it  is  sought  to  recover 
damages  for  an  injury  to  business,  in  which  case  it  has  been 
considered  essential  that  the  same  be  specially  pleaded.^  The 
petition  should  also  show  that  the  damages  have  been  sus- 
tained by  some  particular  person.^  Evidence  that  the  hus- 
band has  remarried  is  not  admissible  in  mitigation  of  damages.* 
Sec.  882,  Petition  against  railroad  company  for  negli- 
gence in  starting  train  —  Causing  death. — 

Plaintiff  was  by  the  probate  court  of  county,  Ohio, 

on  the  day  of ,  18 — ,  duly  appointed  administrator 

of  the  estate  of  C.  D.,  who  died ,  18 — ,  and  is  the  duly 

qualified  and  acting  administrator  of  said  estate. 

That  defendant  is  a  corporation  duly  organized  under  the 
laws  of  the  state  of  Ohio,  and  a  common  carrier  of  passengers 
for  hire  from to . 

That  on  or  about ,  18 — ,  one  C.  D.,  of  S.,  became  a 

passenger  in  one  of  defendant's  passenger-trains,  having  duly 
paid  his  fare  as  such  according  to  defendant's  regulations  and 
requirements,  and  was  carried  from to on  defend- 
ant's road. 

That  upon  the  arrival  of  said  train  at  defendant's  station  at 
P.  aforesaid,  and  while  said  C.  D.,  after  having  been  invited 
by  defendant  to  alight  from  said  train,  was  attempting  so  to 
do,  defendant  negligently  and  violently  started  its  train, 
whereby  said  C.  D.  was  thrown  from  his  footing  [without 
fault  or  negligence  of  the  decedent],  and  so  bruised  and  in- 
jured that  he  shortly  after  died  of  such  injuries  on  the 

day  of ,  18 — . 

That  it  was  defendant's  duty,  upon  the  arrival  of  its  said 
train  at  such  station,  to  bring  the  same  to  a  full  stop,  and 
keep  it  standing  a  sufficient  length  of  time  to  afford  C.  D.  an 
opportunity  to  alight  therefrom  with  safety,  but  that  de- 
fendant neglected  his  duty  in  this  regard  and  did  not  give  said 
C.  D.  an  opportunity  to  alight,  and  the  death  of  said  C.  D. 
was  caused  by  the  defendant's  said  negligence. 

That  said  0.  D.  left  B.,  his  widow,  and  the  following  named 
children  [names  and  ages],  his  only  next  of  kin,  who  were 

1  Barnum  v.  Railway  Co.,  30  Minn.  3  Dunhene  v.  Trust  Co.,  1  Disn.  257. 
461.  <  Davis  v.  Guarnieri,  45  O.  S.  470. 

2  McClardy  v.   Chandler,  2  W.  L. 
G.  1. 
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wholly  dependent  upon  him  for  support,  and  said  widow  and 
next  of  kin  have  been  damaged  by  the  death  of  the  said  C.  D. 
in  the  sum  of dollars,  for  which  plaintiff  asks  judgment. 

Note. —  The  sudden  jerking  of  a  train  while  passengers  are  rightfully 
passing  out  of  cars  is  negligence.    Santerv.  Railroad  Co.,  66  N.  Y.  50. 

Sec.  883.  Petition  for  death  caused  by  loconiotire  run- 
ning over  decedent  while  walking  along  street  and  across 
track  in  the  night. — 

\_Caption  and  averment  of  representative  capacity  as  in  ante, 
sec.  882.'] 

The  plaintiff  further  avers  that  the  defendant,  the  C.  &  T.  li. 
Co.,  is  a  body  corporate,  duly  incorporated  under  and  in  pur- 
suance of  the  laws  of  the  state  of  Ohio. 

Plaintiff,  as  said  administrator,  says: 

That  at  the  time  of  the  commission  of  the  grievances  here- 
inafter mentioned  defendant  was,  and  still  is,  the  owner  and 
operator  of  a  line  of  railroad  leading  from  the  city  of  C,  in 

the  county  of ,  in  the  state  of  Ohio,  through  the  village 

of  F.,  in  the  county  of ,  in  the  state  of  Ohio,  and  across 

F.  street,  in  the  said  village  of  F.,  to  the  city  of  T.,  in  the 
county  of -,  in  the  state  of  Ohio. 

That  in  the  night-time  of  the day  of  ,  18 — ,  the 

said  P.  O.,  deceased,  then  in  full  life,  was  walking  on  and 
along  the  said  F.  street,  in  the  said  village  of  F.,  at  a  point 
where  the  said  street  is  crossed  by  the  said  railroad  so  owned 
and  operated  by  the  defendant,  when  [without  his  fault  or 
neglect]  the  defendant,  b\^  its  servants  in  the  charge  and  con- 
trol of  a  locomotive  engine  and  cars  attached  thereto,  of  the 
defendant,  then  on  the  said  railroad,  near  to  the  point  afore- 
said, so  negligently,  carelessly  and  unskilfully  moved  said 
engine  and  cars  on  and  along  the  said  railroad  tracks  and  in 
the  direction  of  the  point  aforestated,  that  the  said  engine  and 
cars  w^ere,  by  the  negligent,  careless  and  unskilful  acts  of 
the  said  servants,  in  the  management  of  said  engine  and  cars, 
run  against  and  over  the  said  P.  O.,  deceased,  who  was  by  the 
said  negligence,  carelessness  and  unskilfulness  of  the  said 
servants  aforestated,  then  and  there,  thereby  instantly  killed. 

The  plaintiff  avers  th;it  the  said  P.  0.,  deceased,  at  his 
decease  left  S.  O.,  his  widow,  and  D.  O.  and  S.  O.,  his  children 
and  only  heirs  at  law. 

The  plaintiff  states  that  by  reason  of  that  which  is  herein- 
before stated  she  has  sustained  damages  in  the  sum  of  

dollars. 

Wherefore  the  plaintiff  ]n'ays  judgment  against  the  defend- 
ant in  the  sum  of ■  dollars. 

G.  E.  S.,  Plaintiff's  Attorney. 

Note.— From  The  Columbus  &  Toledo  Ry.  Co.  v.  O'Brien,  Supreme  Court, 
unreported,  No.  2323.     A  person  should  use  the  faculties  of  hearing  and  see- 
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ing  before  passing  over  a  railroad  crossing.  Pennsylvania  Co.  v.  Rathgeb,  33 
O  S.  66.  And  to  ascertain  if  there  is  a  train  in  the  vicinity.  Railway  Co. 
V.  Elliott,  28  O.  S.  341 ;  Railwav  Co.  v.  Snyder.  24  O.  S.  670.  Omission  to 
rin^'-  bell  or  sound  whistle  is  not  of  itself  a  sufficient  ground  for  recovery. 
28  6.  S.  341. 

Sec.  884.  Petition  for  death  of  brakeman  arising  from 
defective  brakes. — 

[Averme7it  of  representative  and  corporate  capacity  as  in 
ante,  sec.  882.'] 

Plaintiff's  decedent  was  on  the  day  of ,  18 — ,  in 

the  employ  of  said  defendant  company  in  the  capacity  of 
brakeman,  and  on  said  date  was  at  his  accustomed  work 
upon  a  certain  car  of  said  company  used  for  [state purpose']. 

It  was  the  duty  of  the  defendant  company  to  have  carefully 
constructed,  inspected  and  operated  said  car  and  the  machinery 
and  appliances  necessary  to  the  running  thereof,  but  that  said 
defendant  neglected  its'duty  in  this  respect  and  wholly  failed 
and  neglected  to  so  properly  construct,  inspect  and  operate 
its  said  car;  that  the  defects  in  the  construction,  inspection 
and  use  of  said  car  and  its  appliances  and  machinery  were 
latent  and  hidden,  and  said  E.  F.,  while  so  employed  as  brake- 
man,  had  no  notice  thereof  whatever. 

That  said  E.  F.,  while  in  the  performance  of  his  duty  as 
such  brakeman,  in  obedience  to  a  signal  from  the  engineer  to 
apply  the  brakes  upon  said  car,  and  without  any  fault  or  neg- 
ligence on  his  part,  and  while  in  the  proper  and  lawful  per- 
formance of  his  duty  as  such  brakeman  in  applying  the  brake 
on  said  car  to  check  the  speed  of  the  train  and  stop  the  same, 
the  brake,  machinery  and  appliances  on  said  car  broke,  gave 
away  and  fell  apart,  and  the  said  E.  F.,  in  consequence  of  the 
breaking  of  the  same,  was  then  and  there,  without  the  fault 
or  neglect  of  plaintiff,  with  great  force  and  violence  thrown 
to  the  ground  and  dragged  under  said  car,  by  reason  of  which 

he  was  bruised  and  wounded,  and  on  the day  of  , 

18 — ,  died  from  said  injuries. 

That  the  estate  of  said  E.  F.  has  sustained  damages  in  the 
sum  of  $ . 

\_Prayer.] 

Sec.  885.  Petition  by  section-hand  against  railroad  com- 
pany injured  while  fastening  rails  together,  by  approach- 
ing train. 

[CajHion.] 

[Formal  averments  as  to  representative  capacity.'] 

That  defendant  is  a  railway  corporation  organized  and  oper- 
ating, under  the  laws  of  Ohio,  a  railroad  running  through  said 
county  of ,  and  state  of  Ohio,  and  also  through  the  coun- 
ties of in  said  state. 

That  on  the day  of ,  18—,  and  for  some  days  pre- 
vious to  said  date,  the"^said  A.  M.,  then  in  full  life,  was  in  the 
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employment  of  the  defendant  as  a  workman  and  repairer  upon 
the  railroad  track,  commonly  called  a  section-hand,  and  was 

on  the day  of ,  18—,  at  work  in  repairing  defend- 

ant's  said  track  on  the  main  line  and  near  the  station  of  M., 
Ohio,  and  as  said  section-hand  was  with  others  likewise  em- 
ployed under  the  direction  and  control  of  a  section  boss, 
so  called.  That  it  was  the  duty  of  said  A.  M.  to  work  where, 
and  in  the  manner,  directed  by  said  section  boss,  and  it  was 
the  duty  of  said  section  boss  to'oversee  the  work  done  hv  the 
section-men,  and  it  was  the  duty  of  defendant  to  make  pi-oper 
and  reasonable  provision  for  the  safety  of  said  M.  while  in 
the  performance  of  his  duties  as  a  track^  repairer,  and  also  to 
require  of  its  engineers  in  charge  of  locomotives  and  trains  to 
be  watchful  for  persons  on  its  track,  and  to  signal  them  when 
approaching  the  place  of  their  work. 

That  on  above-named  date  said  M.,  in  the  performance  of 
his  duties,  and  as  directed  by  the  said  section  boss,  was  en- 
gaged in  fastening  two  rails  together  upon  the  main  track  of 
defendant's  road,  and  in  order  to  perform  said  work  it  was 
necessary  for  him  to  be  upon  the  track,  and  in  a  stooping 
])Osition,  and  in  such  situation  he  could  not  keep  watch  for 
approaching  trains  from  both  directions  along  said  railroad; 
and  defendant  nei^ligently  failed  and  neglected  to  ])rovide  anv 
person  to  watch  for  such  ti'ains;  negligently  failed  to  require 
any  warning  to  be  given  of  the  approach  of  trains,  and  negli- 
gently failed  to  otherwise  protect  said  M.  from  danger  while 
so  working  on  said  track;  and  in  consequence  of  said  negli- 
gence of  the  defendant  aforesaid,  and  while  said  M.  was  stoop- 
ing over,  engaged  in  his  said  work,  and  without  any  fault  or 
negligence  on  his  part,  said  A.  M.  was  struck  by  an  east-bound 
locomotive  drawing  a  freight  train,  without  warning  or  signal, 
and  was  then  and  there,  in  consequence  of  said  neg-ligent  acts 
of  the  defendant,  so  injured  in  the  body  and  head  that  in  con- 
sequence tliereof  he,  on  said day  of ,  18 — ,  died. 

That  said  A.  M.  left  a  widow,  M.  M.,  and  a  daughter,  M.  M., 

aged years,  dependent  upon  him   for  support,  and  also 

left  as  his  other  children  and  heirs  the  following:   {^Insert 
names.] 

That  in  consequence  of  the  facts  hereinbefore  stated,  the 
widow  and  heirs  of  decedent  have  been  damaged  in  the  sum 

of dollars,  for  which  plaintiff  asks  judgment. 

C.  &  K., 
Attorneys  for  Plaintiff. 

Note.— From  L.  S.  <t  IVL  S.  Ry.  v.  Murphy.  29  W.  L.  B.  163;  50  O.  S.  136, 
which  approved  the  petition,  holding  tliat  itstated  a  case.  It  is  the  dutvof 
a  railway  conipauy  to  aH'ord  reasonable  protection  to  its  employees  at^alnst 
dangers  incident  to  their  work.     Id.;  Railway  Co.  v.  Lavelley.  36  O.  S.  221. 

Coviribiiiury  ncglujence,  wlien  .Inulitfiil  and  of  such  ciiaracier  tliat  differ- 
ent minds  mi,o|it  differ  as  to  the  inference  to  be  drawn,  cannot  b.'  deter- 
mined by  liie  court  as  matter  of  law,  but  is  for  tlie  jury.  Railway  Co.  v. 
Murphy,  50  O.  S.  136,  137. 
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Sec.  886.  Petition  for  death  of  passenger  caused  by  car 
leaving  track. — 

\  Caption  and  averment  of  representative  capacity. 1 
That  on  the day  of ,  18—,  the  defendant  was  oper- 
ating a  railroad  froni to ,  and  was  a  common  car- 
rier of  passengers  and  freight  for  hire  on  said  railroad. 
'  That  on  said  day,  said  defendant  railway  company  in  con- 
sideration of  the 'sum  of  S ,  paid  by'^the  said  A.  B.,  de- 
censed,  to  said  company  as  fare  for  his  passage,  undertook  to 
safely  carrv  said  A.  B.  ks  a  passenger  on  said  railroad  from 

to  — —,  a  station  on  said  line.     That  by  the  negligence 

of  the  defendant  in  the  management  of  its  said  train  the  car 
in  which  the  said  A.  B.,  deceased,  was  riding  as  a  passenger 
was  thrown  from  the  track,  and  the  said  A.  B.  was  thereby 
killed. 

That  said  A.  B.  left  one  E.  B.,  his  widow,  surviving  him, 

and  C.  B.,  a  child  of years  of  age,  and  D.  B.,  a  child  of 

years,  then  being  the  next  of  kin  of  said  A.  R,  who  have 

sustai'^ned  damages  by  his  death  in  the  sum  of  $ ,  for  which 

plaintiff  asks  judgment. 

Sec.  887.  iPetition  for  death  of  brakeman  caused  by 
open  switch  and  failure  to  place  lights  or  watchman.— 

That  said  defendant,  at  the  time  of  the  commission  of  the 
wrongs  herein  complained  of,  was  a  corporation  duly  organ- 
ized under  the  laws  of  the  state  of  Ohio  and  was  duly  author- 
ized to  operate  and  was  operating  various  public  railroads  of 
said  state,  as  common  carriers  therein. 

That  a  part  of  the  line  of  said  defendant's  railway  extended 

through  the  township  of ,  in county,  Ohio;  that  in 

said  township,  and  just  north  of  what  is  known  as  W.,  is  a 
ravine,  through  which  flows  a  small  stream  of  water  called 
"  C,"  and  that  said  ravine  and  creek  was  spanned  by  a  trestle 
and  bridge  belonging  to  said  railroad  company  and  was  part 
of  said  railroad  line,  and  that  about  eight  feet  south  of  the 
south  end  of  said  trestle  was  a  switch,  and  side-track  extend- 
ing southward  from  said  switch,  which  were  used  by  said 
company  in  operating  said  railroad ;  that  said  switch  was 
used  by  said  defendant  in  the  usual  manner  in  switching  its 
trains  off  and  on  said  railroad  to  and  from  said  side-track. 
There  were  at  said  time  Ave  or  more  other  switches  near  to 
and  south  of  said  switch  and  belonging  to  and  operated  by 
said  defendant  as  part  of  their  said  railroad  line. 

That  a  few  days  prior  to  the day  of ,  18—,  on  sev- 
eral different  occasions  and  in  the  night-time,  one  or  more  of 
said  switches  had  been  opened  by  some  one  or  in  some  way 
unknown  to  plaintiff,  but  so  as  to  derail  the  railroad  trains 
running  on  and  over  said  part  of  said  railroad.  That  the 
condition  of  said  switch  or  switches  was  seen  by  the  persons 
employed  to  operate  the  trains  over  the  same  in  time  to  stop 
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the  train  and  thus  avert  disaster.  That  by  reason  thereof  and 
through  the  ne<^lii^ence  of  said  defendant  to  place  at  said 
switches  the  ordinary  switch  light  to  indicate  the  condition 
thereof,  said  defendant  company  ran  its  trains  over  and  upon 
said  part  of  its  road  at  a  high  rate  of  speed,  and  said  place 
had  become  dangerous  to  said  defendant's  trains  running 
thereon.  That  in  order  to  make  it  safe  for  its  trains  to  pass 
said  dangerous  place  said  defendant  emplo3'ed  watchmen  to 
guard   said   switcljes,  but  retained  them  in  said  employment 

but  a  few  days  and  then  discharged  them.     That  on  the 

day  of ,  18 — ,  and  but  a  few  days  after  the  discharge  of 

said  watchmen,  at  about  o'clock  in  the  night-time,  a 

freight  train  belonging  to  and  operated  b^'  said  defendant 
approached  said  switch  from  the  south,  near  said  bridge  and 
trestle,  at  a  high  rate  of  speed;  that  at  said  time,  by  reason 
of  the  carelessness  and  negligence  of  the  defendant  in  not 
having  securely  fastened  the  same  and  in  not  having  provided 
watchmen  upon  that  night,  as  it  had  before  done,  it  was  open; 
that  by  reason  of  the  darkness  of  the  night  and  the  want  of 
the  ordinary  switch  light,  said  open  switch  could  not  be  seen 
by  those  operating  the  train  until  too  late  to  save  said  train; 
that  said  W.  E.  T.  was  then  employed  by  said  defendant  on 
said  approaching  freight  train  as  first  brakeman  and  was  in 
the  discharge  of  his  duty  as  such  brakeman  on  said  train,  and 
was  acting  with  prudence  and  care;  that  by  reason  of  the 
carelessness  and  negligence  of  the  defendant  in  not  continuing 
watchmen  on  said  night  at  said  dangerous  place,  and  in  not 
placing  a  light  at  said  switch,  and  in  not  having  securely  fast- 
ened the  same,  and  in  runnino^  said  train  at  a  hi;>h  rate  of 
sjieed  over  said  dangerous  place,  said  train  was  ilerailed  by 
the  open  switch,  thrown  forward  and  over  the  bank  spanned 
by  said  bridge  and  trestle,  and  by  reason  thereof  said  VV.  E.  T. 
was  killed. 

Plaintiff  further  says  that  W.  E.  T.  left  a  widow,  E.  E.  T., 
and  two  children,  aged  respectively  three  years  and  six  months, 
who  were  dependent  upon  him  solely  for  their  support  and 
maintenance;  that  at  the  time  of  his  death  and  for  a  long 
time  prior  thereto  he  was  earning  and  receiving  from  said 

railroad  company  as  brakeman  in  their  employ dollars 

and  more  per  month,  and  that  this  money  was  used  by  him 
in  the  support  of  his  said  family;  that  he  left  no  property, 
and  his  said  widow  and  children  were  by  said  wrongful  acts 
and  negligence  of  said  company  left  wholly  dependent  upon 
others,  and  have  been  damaged  in  the  premises  in  the  sum  of 

dollars,  for  which  sum,  with  interest  from ,  plaintiff 

as  such  administrator  asks  judgment  and  his  costs. 

J.  F.  W.  and  C.  A.  H., 
Plaintiff's  Attorneys. 

NOTK— From  N.  Y.  P.  &  O.  R,  R  Co.  v.  Tidd,  Supreme  Court,  unre- 
ported, No.  2507. 
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Sec.  888.  Petition  for  death  of  brakenian  caused  by  back- 
ing cars  on  him  while  engaged  in  detaching  cars. — 

[Formal  averments  of  representative  capaoity,  ante,  sec.  882.'] 
That  the  said  D.  A.  B.  was  in  the  service  of  the  said  de- 
fendant as  a  brakeraan  on  one  of  the  trains  of  cars  of  said 

defendant,  running  from   T.,  Ohio,  to  M.,  Ohio,  on  the  

day  of ,  18 — ,  and  that  as  the  said  train  was  at  or  near 

the  T.,  Ohio,  station,  where  it  was  to  and  did  stop,  and  the 
said  D.  A.  B.,  in  obedience  to  the  orders  of  the  conductor 
of  said  train  for  that  purpose  given,  was  engaged  in  detach- 
ing and  separating  the  cars  of  said  train,  and  while  so  era- 
ployed,  the  locomotive  with  a  portion  of  the  cars  of  said 
train  moved  forward,  leaving  on  the  track  a  car  that  had  be- 
come detached ;  that  the  said  D.  A.  B.  placed  his  lantern 
with  a  light  therein  by  the  side  of  the  track  of  said  road  and 
was  engaged  in  the  discharge  of  his  duty  at  the  end  of  said 
detached  freight-car  on  the  line  of  said  road,  and  whilst  in 
that  position  and  so  engaged  the  conductor  of  said  train 
wrongfully,  carelessly  and  negligently  ordered  and  directed 
the  engineer  of  said  train  to  move  the  engine  and  cars  at- 
tached thereto  back  toward  and  in  the  direction  of  the  freight- 
car  where  the  said  D.  A.  B.  was  then  engaged  in  the  dis- 
charge of  his  duty,  and  that  (in  so  moving  the  said  engine 
and  cars  attached  thereto,  back  and  against  the  freight  car 
where  the  said  D.  A.  B.  was  at  work  as  aforesaid)  the  said 
D.  A.  B.  was  then  and  there,  without  any  negligence  or  fault 
on  his  part,  run  against  and  caught  between  the  dead-heads 
and  other  parts  of  said  cars,  and  was  bruised,  crushed  and 
mangled  under  and  between  the  cars  of  said  freight  train  and 
so  injured  thereby  that  he  instantly  died  therefrom;  and  the 
said  plaintiff  avers  that  the  death  of  said  D.  A.  B.  was  so 
caused  by  the  neglect  and  carelessness  of  the  said  defendant 
through  and  by  means  of  the  wrongful  acts  and  negligence 
aforesaid.     [  Usual  averments  as  to  heirs  surviving,  etc.] 

The  said  plaintiff  therefore   prays  a  judgment  against  the 

said  defendant  for  the  said  sum  of  dollars,  his  damages 

as  aforesaid.  T.  Y.  M.  and  G.  &  G., 

Attorneys  for  Plaintiff. 

Note. —  From  Pennsylvania  Co.  v.  Mason,  Supreme  Court,  unreported. 
No.  2233. 

Sec.  889.  Petition  for  death  of  passenger  caused  by  fall- 
ing from  train  through  failure  to  place  light  on  car  plat- 
form, being  run  oyer  by  another  train. — 

[Caption  and  averment  of  representative  capacity?^ 
That  the  defendant  is,  and  was  at  the  time  hereinafter  men- 
tioned, a  corporation  duly  incorporated  under  the  laws  of  the 
state  of  Ohio,  and  owned  and  operated  a  railroad  known  as 


§  890.]  NEGLIGENCE    CAUSING    DEATH.  S45 

the  C.  H.  &  D.  R.  R,  and  were  coraraon  carriers  of  passengers 
for  hire. 

That  on  or  about  the day  of ,  IS — ,  the  said  J,  J. 

K.,  then  living,  was  a  passenger  on  said  railroad,  from  M.  to 
H.,  Ohio,  in  the  night-time,  he  having  paid  his  fare  therefor; 
that  while  the  car  in  which  he  was  a  passenger  was  in  motion, 
he  opened  the  rear  door  and  stepped  upon  the  platform  thereof, 
bat  that  by  reason  of  the  negligence  of  the  defendant  and  its 
servants  there  was  no  light  upon  the  said  platform,  nor  was 
there  any  barrier  or  guard  there  placed  to  prevent  passengers 
falling  from  said  platform,  so  that  without  any  fault  on  his 
part  he  fell  upon  the  track  of  the  said  railroad,  and  was  greatly 
and  permanently  injured  thereby,  and  he  was  unable  by  his 
own  exertion  to  move  from  the  said  track. 

That  the  agents  of  the  defendant  in  charge  of  the  said  train 
were  at  once  notified  of  the  falling  of  the  said  K.  from  the 
train,  but  they  failed  and  refused  to  stop  the  train  or  to  care 
for  the  fallen  passenger,  but  permitted  him  to  remain  on  the 
track  where  he  had  fallen. 

That  within  an  hour  or  two  after  the  said  K.  had  fallen 
upon  the  said  track,  and  while  he  yet  remained  there  injured 
as  aforesaid,  another  train,  owned  and  controlled  by  the  said 
defendant,  passed  over  the  said  road  at  this  place  where  the 
said  K.  was  lying,  and  notwithstanding  the  notice  which  de- 
fendant had  received,  and  by  reason  of  the  negligence  of  the 
defendant  and  its  agents,  the  said  train  ran  over  the  said  K., 
and  he  was  thereby  killed. 

Plaintiff  further  says  that  said  J.  J.  K.  left  his  mother, 
T.  K.,  who  was  dependent  on  him  for  support,  and  B.  K., 

aged years,  C.  K.,  aged years,  and  C.  M.,  aged 

years,  his  brothers  and  sisters,  and  next  of  kin,  who  were  in- 
jured by  the  death  of  the  said  J.  J.  K.  to  the  amount  of  S . 

Wherefore  plaintiff,  as  such  administrator,  asks  judgment 

against  the  defendant  in  the  sum  of  S and  costs. 

B.  &  C,  Attorneys  for  Plaintiff. 

Note.— From  Railroad  Co,  v.  Kassen,  49  O.  S.  230.  Plaintifif  may  re- 
cover, even  though  his  own  negligence  exposed  liim  to  the  injury,  if  the 
defendant,  after  having  notice,  failed  to  use  ordinary  care  to  prevent  the  in- 
jury. Id.  Where  passenger  steps  or  falls  from  a  train  and  is  injuied  by 
another  train,  the  latter  is  the  proximate  cause.  Id. ;  8  O.  S.  172.  To  pass 
from  one  car  to  another  while  train  is  in  motion  is  negligence.  C.  C,  C.  & 
I.  R.  R.  V.  Manson,  30  O.  S.  451.  See  Commonwealth  v.  B.  &  K  R  R,  129 
Mass.  500. 

Sec.  890.  Petition  for  death  caused  by  train  running  into 

vehicle  at  crossing. — 

[Caption  and  averment  of  appointment  of  administrator.'] 
That  the  P.  Company,  operating  the  P.,  Ft.  W.  &  C.  Rail- 
way, is  a  foreign  corporation,  operating  a  railway  commenc- 
ing at  the  city  of  P.,  state  of  P.,  and  passing  through  said 
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county  of  ,  and  terminating  at  the  city  of  C,  in  the 

state  of  I. 

That  the  defendants  on  the day  of ,  18 — ,  by  their 

servants,  so  negligently  and  unskilfully  drove  and  managed 
an  engine  and  a  train  of  cars  attached  thereto,  upon  and  along 
said  railway,-  which  the  said  T.  J.  B.  was  then  lawfully  cross- 
ing at  what  is  commonly  known  as  the  M.  P.  crossing,  near 

the  house  of  said  M.  P.,  where  the  state  road  from  L.,  in 

county,  Ohio,  to  W,,  in county,  Ohio,  crosses  said  railway 

in  W/ township,  in  said  county,  with  two  horses  attached  to 
a  wagon,  that  the  said  engine  and  train  of  cars  were  driven 
and  struck  against  said  horses  and  wagon,  whereby  the  said 
T.  J.  B.  was  thrown  from  said  wagon  and  killed,  without  any 
fault  or  negligence  on  the  part  of  the  said  T.  J.  B.,  or  the  said 
plaintiff. 

The  said  T.  J.  B.  at  the  time  of  his  death  had  neither  wife 
or  children,  but  left  G.  S.  B.  and  M.  S.  B.,  his  parents,  and 
J.  H.  B.,  M.  C.  B.,  his  brothers  and  sisters,  who  have  sus- 
tained damages  in  the  sum  of dollars,  for  which  plaintiff 

prays  judgment.  C.  &  H.,  ^ 

Attorneys  for  Plaintiff. 

Note. —  From  Pennsylvania  Co.  v.  Bender,  Supreme  Court,  unreported, 
No.  1911. 

Contributory  negligence. —  A  person  in  a  vehicle  is  guilty  of  contributory 
negligence  in  attempting  to  cross  railroad  tracks  witiiout  looking  for  ap- 
proaching trains,  if  by  so  doing  he  could  have  seen  such  train,  even  though 
the  company  had  kept  a  flagman,  but  who  was  not  there  at  the  time  of  in- 
jury. Railway  Co.  v.  Geiger,  8  O.  C.  C.  41.  See  Railroad  Co.  v.  Crawford, 
24  O.  S.  640. 

Sec.  891.  Petition  for  death  of  employee  (car  inspector) 
caused  by  switch  being  open. — 

[Captio}i  and  averment  of  representative  capacity,  ante,  sec. 
882.'] 

That  on  the day  of ,  18 — ,  the  said  T.  B.,  deceased, 

was  in  the  employment  of  the  C.  &  A.  R  Co.,  in  the  capacity 
of  repairer  and  car  inspector,  at  M,,  Ohio,  and  was  thus  and 
there  in  said  employment  with  the  lessee  of  said  company,  in 
the  discharge  of  his  duty  in  inspecting  a  car  standing  upon 
the  transfer,  or  what  is" called  a  "  Y,"  which  connects  the  C. 
&  A.  Kailroad  with  the  C,  H.  V.  &  T.  Raih'oad  at  the  junc- 
tion of  said  railroads,  on  the  west  side  of  the  C,  H.  Y.  &  T. 
Railroad,  and  north  of  the  C.  &  A.  Railroad,  just  outside 
of  the-village  of  M.,  in  M.  county,  Ohio;  and  while  said  car 
was  thus  upon  said  transfer,  and  while  said  T.  B.  was  engaged 
in  inspecting  said  car,  and  being  under  said  car  at  the  time, 
and  without  fault  or  negligence  on  the  part  of  said  T.  B.. 
the  said  defendants,  their  servants  and  agents,  who  there, 
and  upon  the  said  railroad,  the  G.,  H.  v.  &  T.  Railroad, 
had   charge,  control    and   management    of    the   tracks   and 


§  891.]  NEGLIGENCE    CAUSING    DEATH.  84:7 

switches  of  said  railroad  last  named,  and  also  of  a  certain 
locomotive,  called  a  switch  engine  and  locomotive,  then 
and  there  in  the  care,  control  and  management  of  said  de- 
fendants, their  servants  and  agents;  and  it  was  then  and 
there  the  duty  of  the  said  defendants,  their  servants  and 
agents,  who  were  then  and  therein  the  care,  control  and  man- 
agement of  the  switch  which  connects  the  said  track  of  the 
said  defendants'  said  railroad  with  the  said  track  of  the  said 
transfer  that  connects  with  the  said  track  of  the  said  C.  cv:  A. 
Railroad,  and  who  were  thus  running  and  managing  a  certain 
switch  engine  on  the  track  of  the  said  C,  H.  Y.  T.  Railroad, 
to  safely  keep,  control  and  manage  said  switch  and  said  en- 
gine so  as  not  to  endanger  the  lives  and  property  of  persons 
ensiaged  in  working  and  inspecting  cars  upon  the  track  of 
said  transfer,  and  to  keep  said  switches  closed  while  running 
their  engines  and  cars  upon  these  said  switches  at  said  junc- 
tion, and  to  run  and  manage  their  said  engine  in  a  careful 
manner,  and  not  run  the  same  at  a  greater  rate  of  speed  than 
the  safety  of  parties  working  on  said  transfer  would  require, 
and  in  such  manner  that  their  engines  should  be  certainly 
under  the  control  of  the  ])ersons  in  charge  thereof. 

Yet  the  said  defendants,  their  servants  and  agents,  on  said 

day  of ,  18 — ,  so  carelessly,  recklessly  and  negligently 

and  wantonly  managed  their  said  switch,  and  so  carelessly, 
negligently,  recklessly  and  wantonly  run  and  managed  said 
engine,  that  said  T.  B.,  deceased,  was  injured  and  killed  in 
the  manner  following:  While  said  T.  B.  was  employed  as 
aforesaid  stated,  and  at  the  time  and  place  aforesaid  stated, 
the  said  defendants,  their  servants  and  agents,  were  running 
their  said  switch  engine  along  and  upon  their  track  of  their 
said  railroad  at  a  furious  rate  of  speed,  to  wit,  at  the  rate  of 
thirty  or  forty  miles  per  hour,  and  the  switchman,  one  of  the 
servants  and  agents  of  said  defendant,  then  and  there  in  con- 
trol of  said  switch,  negligently  and  carelessly  left  said  switch 
open  when  he  should  have  closed  the  same,  whereb}''  said 
switch  engine,  then  and  there  under  control  and  management 
of  said  defendants,  their  servants  and  agents,  ran  in  and  upon 
the  track  of  said  transfer,  with  great  force  and  violence,  and 
struck  one  of  the  cars,  of  four  or  five  cars  standing  on  said 
transfer  track,  shoving  and  pushing  one  of  said  cars  so  stand- 
ing u])on  the  said  track  of  said  transfer,  suddenly  and  violently, 
whereby  the  same  ran  over  the  body  of  the  said  T.  B.,  then 
and  there  almost  severing  his  body,  of  which  injury  the  said 
T.  B.  died  within  one  hour,  whereby  and  of  reason  of  the 
premises  and  in  the  manner  aforesaid,  the  plaintiff  says  that 
said  defendants,  their  servants  and  agents,  are  guilt}'  of  gross 
negligence  in  the  matter  aforesaid  stated,  and  did,  in  conse- 
quence of  their  said  <2:ross  nefjliw'ence,  carelessness  and  reck- 
lessness  in  the  control  and  management  of  said  switch,  and 
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their  said  switch  engine,  at  said  time  and  place,  in  not  closing 
their  said  switch,  and  in  running  their  said  switch  engine  at  a 
dangerous  and  reckless  rate  of  speed,  said  T.  B.  was  run  over 
and  killed,  in  the  manner  aforesaid  stated,  without  fault  on 
his  part. 

[Avermfint  as  to  widow  and  heirs  suroiving.'] 

The  said  estate  and  family  of  said  T.  B.,  by  reason  of  the 
wrongs  hereinbefore  complained  of   against  said  defendant, 

have  been  damaged  in   the  sum  of  dollars,  for  which 

sum  said  plaintiff  pravs  judgment  against  said  defendant. 

H.  T.  v..  Attorney  for  Plaintiff. 

Note. —  From  C,  H.  V.  &  T.  R  R.  Co.  v.  Breen,  Supreme  Court,  unre- 
ported, No.  2069 ;  26  W.  L.  B.  376. 

Sec.  802.  Petition  against  railroad  company  for  death 
caused  by  drowning  from  steam  railway  ferry-boat. — 

{^Formal  averments  as  in  ante^  sec.  882.] 

That  said  D.  L.,  while  in  full  life,  to  wit,  on  the day 

of ,  18 — ,  and  before  that  time,  was  in  the  employ  of  the 

Railroad  Company,  the  defendant  aforesaid,  in  the  county 

of aforesaid,  and  on  the  day  and  year  aforesaid,  in  the 

county  of aforesaid,  was  employed  as  a  laborer  in  the  em- 
ploy of  the  said on  the  steam  ferry-boat  then  and  there 

used  by  the  defendant  in  connection  with  its  railroad  in  the 
carriage  and  transportation  of  passengers  and  freight  across 
the  Maumee  river  to  T. ;  and  while  said  D.  L.,  now  deceased, 
was  so  engaged  under  the  direction  of  agents  and  superin- 
tendents of  said  defendant,  the  said  D.  L.,  by  a  wrongful  act, 
neglect  and  default  of  the  said  agents  and  superintendents  of 
the  defendant  aforesaid,  while  they  were  concerned  m  man- 
aging and  conducting  the  business  of  said  defendant,  was 
bruised  and  mangled  by  the  machinery  of  said  boat,  and  was 
thereby  thrown  into  the  water,  and  he,  the  said  D.  L., 
was  drowned;  and  so  the  plaintiff  says  the  deat-h  of  said 
D.  L.  was  caused  by  the  wrongful  act,  neglect  and  default  of 
said  defendant,  and  without  the  fault  of  said  D.  L.  And  so 
the  plaintiff  further  says  that  T.  L.,  etc.,  are  next  of  kin  and 
brothers  and  sisters  to  said  D.  L.,  deceased ;  the  said  D.  L. 
leaving  no  widow,  and  having  no  children  or  child,  left  said 
brothers  and  sisters  aforesaid  the  heirs-at-law  of  him,  the 
said  D.  L.,  deceased ;  and  they,  next  of  kin  to  the  said  D.  L., 
deceased,  have  suffered  damages  by  reason  of  the  aforesaid 
wrongful  act,  neglect  and  default  of  the  said  defendant,  its 
servants  and  agents,  in  the  sum  of dollars. 

Wherefore  the  plaintiff  says  that  he  has  a  right  to  recover 
the  said  sum  of dollars,  and  asks  judgment  therefor. 

Note. —  Approved  in  Lyons  v.  Railroad  Co.,  7  O.  S.  336, 
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Sec.  893.  Petition  against  druggist  for  negligent  sale  of 
poison  causing  death. — 

[  Caption  and  averment  of  representative  capacity^  ante,  sec.  SSS."] 

On  the day  of ,  18 — ,  at  A.,  Ohio,  the  said  N.  G., 

then  in  full  life,  applied  to  the  defendant,  who  was  then  and 
there  eno:ao:ed  in  the  business  of  sellino^  druo;s  and  medicines 
and  filling  prescriptions,  which  said  application  was  made  to 
defendant  through  his  agent,  one  F.  tl.  F.,  and  requested  de- 
fendant, through  his  agent  aforesaid,  to  put  up  and  sell  to 
hiin cents'  worth  of  the  oil  of  sweet  almonds,  to  be  ad- 
ministered to  his  wife,  A.  G.,  as  a  physic,  and  the  defendant 
by  his  said  agent  then  and  there  undertook  to  fill  said  order 
and  to  sell  him,  N.  G.,  said  medicine  for  his  wife.  And  de- 
fendant did  then  and  there  pretend  to  fill  said  order,  and  to 

sell  him  said cents*  worth  of  the  oil  of  sweet  almonds,  for 

A.  G.,  as  requested;  yet  defendant  by  his  said  agent  did  so 
carelessly  and  negligently  put  up  said  medicine,  and  make  said 
sale,  that  instead  of  putting  up  the  oil  of  sweet  almonds,  as 

was  called  for,  he  put  up  and  sold  to  him cents'  worth  of 

a  certain  poisonous  drug  called  the  oil  of  bitter  almonds,  to 
wit,  about  one-half  ounce  thereof.  And  the  same"  was  wrong- 
fully, negligently  and  carelessly  sold  and  delivered  to  him  for 
his  wife  by  defendant  through  his  agent,  instead  of  the  medi- 
cine called  for;  and  said  A.  G.  [without  any  fault  or  neglect 
on  her  part]  took  the  oil  of  bitter  almonds,  so  put  up  and  sold 
by  defendant  as  aforesaid,  in  the  same  manner  and  quantity 
as  she  would  have  taken  of  the  oil  of  sweet  almonds,  and  at 
the   same  time  supposing  it  to   be  such,  and  the  said  A.  G. 

afterwards,  to  wit,  on  the  day  of ,  18 — ,  died  from 

the  effects  of  said  oil  of  bitter  almonds,  so  sold  by  defendant 
and  so  taken  by  her  as  aforesaid. 

Plaintiff  avers  that  the  said  A.  G.  left  N.  G.,  her  husband, 
and  M.  Y.,  etc.,  her  children,  as  her  only  next  of  kin  and  heirs 
at  law;  that  by  reason  of  the  facts  hereinbefore  stated  plaint- 
iff has  sustained  damages  in  the  sum  of  $ . 

Wherefore  plaintiff  prays  judgment  against  said  defendant 
in  the  sura  of  $ . 

Note. —  From  Davis  v.  Guarnieri,  45  0.  S.  470.  The  doctrine  of  imputed 
negligence  does  not  prevail  in  Ohio;  therefore  contributory  negligence  in  a 
husband  cannot  be  imputed  to  the  administrator  of  the  wife. 

Sec.  894.  Answer  by  railroad  company  that  open  switch 
causing  injury  to  brakenian  was  opened  by  person  un- 
known, and  that  plaintiff  contributed  to  injury  by  not  being 
in  his  proper  place. — 

That  the  train  on  which  said  defendant  was  at  the  time  of 
his  injury  employed  was  derailed  by  reason  of  the  switch  at 

or  near station   being  misplaced,  as  defendant  avers,  by 
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some  person  not  in  the  employ  of  the  company  and  to  them 
unknown,  and  that  said  switch  was  opened  and  misplaced  in 
the  night  season  by  such  person  maliciously,  and  with  intent 
to  Avreck  the  train,  and  the  fact  of  such  switch  beinff  thus 
maliciously  opened  and  misplaced,  and  remaining  open^at  the 
time  when  the  train  was  wrecked,  was  unknown  to  this  de- 
fendant, its  officers,  agents  and  servants. 

Defendant  denies  all  negligence  and  want  of  proper  care  on 
its  part  contributing  to  such  accident  and  the  death  of  said 
T.,  and  denies  each  and  every  averment  in  said  petition  con- 
tained, not  herein  expressly  admitted  or  denied. 

Defendant  further  says 'that  the  said  T.,  at  the  time  of  his 
injury,  was  guilty  of  neg-ligence  and  want  of  proper  care  on 
his  part,  contributing  directly  to  his  injury;  that  said  T., 
although  in  the  employment  of  the  defendant,  was  not  in  his 
proper  place  and  not  in  the  proper  discharge  of  his  duties  at 
the  time,  nor  was  he  acting  with  proper  prudence,  caution  and 
care,  but  at  the  time  he  was  improperly  and  unnecessarily 
riding  on  the  engine  of  said  train,  and  that  his  said  injuries 
resulted  immediately  upon  his  being  at  the  time  so  improp- 
erly upon  said  engine,  and  that  had  he  been  in  his  proper 
place  and  where  his  duties  required  him  to  have  been  at  the 
time,  he  would  have  been  uninjured ;  and  so  the  defendant 
denies  all  right  or  claim  of  damages  on  the  part  of  the  plaintiff 
and  prays  to  be  discharged  with  costs. 

L.  C.  J.,  Attorney  for  Defendant. 

Note.— From  N.  Y.,  P.  &  O.  R  R  Co.  v.  Tidd,  Supreme  Court,  unreported. 
No.  2507.  Robinson,  J.,  charged  in  this  case  that  the  company  owed  the 
defendant  only  ordinary  care,  and  that  it  did  not  owe  to  him  the  duty  of 
protectmg  him  against  the  criminal  acts  of  unknown  strangers  to  the  com- 
pany, unless  the  misplacement  of  the  switch  which  caused  the  accident 
was  or  ought  to  have  been  known  to  the  company,  after  it  occurred  and  be- 
fore the  harm  was  done,  in  time  to  avert  it  And  that  if  he  had  left  his 
post  of  duty,  which  was  the  cause  of  the  injury,  it  would  prevent  recovery. 
Affirmed  by  circuit  court,  dismissed  in  supreme  court. 

Sec.  895.  General  denial  by  railroad  company.— 

The  defendant,  for  answer  to  the  petition,  denies  each  and  • 
every  allegation  and  statement  therein  contained,  except  that 
it  is  a  corporation,  that  the  plaintiff  is  administrator  as  stated, 
that  said  A.  M.  was  in  its  employment  and  struck  by  a  loco- 
motive pulling  a  freight  train,  and  that  he  died,  leaving  a 
widow  and  daughter  and  other  children  named,  and  avers  that 
said  decedent  by  his  own  want  of  care  caused  all  the  injury 
and  damage  complained  of. 

Note.—  See  ante,  sec.  70.  Under  a  general  denial  it  may  be  shown  that 
the  injury  was  caused  by  the  negligence  of  third  persons.  Hoffman  v. 
Gordon,  15  O.  S.  211. 


1 


CHAPTER  64. 


NEGLIGENCE  OF  MASTER  CAUSING  DEATH  OF  OR  INJURY  TO 

SERVANT. 


Sec.  896.  Duty  and  liability  of  master 
considered  generally. 

897.  Actions  by  servant  against 

master  —  Pleading. 

898.  Negligence  of  fellow-serv- 

ant 

899.  Doctrine  of  respondeat  su- 

perior —  When  not  ap- 
plicable. 

900.  Assumption  of  risk  by  serv- 

ant. 

901.  Allegation  as  to  defective 

machineiy  and  appli- 
ances. 
903.  Petition  by  fireman  for  in- 
juries sustained  while 
coupling  cars  under  or- 
ders of  superior  servants, 
which  was  no  part  of  his 
employment. 

903.  Petition  for  injury  from  ex- 

plosion of  boiler  of  loco- 
motive. 

904.  Petition  by  switchman  and 

car-coupler  for  injury 
while  coupling  cars. 

905.  Petition    by    workman    in 

charge  of  foreman  for  in- 
jury while  unloading  cars, 
caused  by  negligence  in 
failing  to  furnish  proper 
tools  and  appliances. 

906.  Petition  by  engineer  for  neg- 

ligence of  conductor  in 
causing  collision  —  Aver- 
ment as  to  knowledge  of 
schedule  of  trains. 


Sec.  907.  Petition  by  employee  of 
manufactory  against  rail- 
road company  for  injury 
caused  by  negligently 
backing  cars  up  against 
cars  standing  on  ti-acks 
of  manufactory  under 
which  plaintiff  was  en- 
gaged in  cleaning  tracks. 

908.  Petition   by  brakeman  for 

injury  sustained  by  de- 
railment of  train  on  a 
defectively  constructed 
trestle. 

909.  Petition        by       employee 

against  company  for  per- 
sonal injury  resulting 
from  collision. 

910.  Petition  by  engineer  for  in- 

jury from  collision  by 
jumping  from  engine, 
caused  by  negligence  of 
train  dispatcher. 

911.  Petition       by       employee 

against  employer  for  per- 
sonal injury  to  former 
while  blasting  furnace. 

912.  Petition        by       employee 

against  employer  for  in- 
jury caused  by  explosion 
of  boiler  by  reason  of  de- 
fective construction. 

913.  Answer  of   company  that 

employee  was  injured  by 
his  own  negligence  in 
disobeying  rules. 


Sec.  896.  Duty  and  lijibility  of  master  considered  gener- 
ally.—  Some  general  rules  of  law  in  respect  to  the  legal  rela- 
tions existing  between  master  and  servant,  as  reflecting  upon 
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actions  by  the  servant  against  the  master  for  injury,  or  by  the 
legal  representative  of  the  servant  against  the  master  for  death 
resulting  from  negligence,  are  here  discussed,  that  it  may  facili- 
tate the  consideration  of  questions  of  pleading.  The  discussion, 
however,  must  be  limited,  as  the  field  of  adjudication  is  large. 
In  the  absence  of  a  contract  to  that  effect  a  master  is  not  an  in- 
surer of  the  safety  of  the  servant.^  He  must  use  only  ordinary 
care  and  prudence  to  protect  the  servant;  and  while  the  duty 
is  incumbent  upon  him  to  provide  safe  and  suitable  machinery 
and  other  appliances,^  he  is  not  bound  to  provide  the  most 
improved  equipments,  but  only  such  as  are  reasonably  safe.' 
The  master  is  expected  to  afford  only  reasonable  protection 
to  his  employees  against  such  dangers  as  are  incident  to  their 
work.*  A  further  duty  imposed  upon  the  master,  which  is  in 
the  nature  of  an  implied  contract,  is  that  he  will  use  reason- 
able care  and  prudence  in  the  selection  of  his  employees  or 
fellow-servants.*  All  risks  which  are  incident  to  the  nature 
of  the  work  must  necessarily  be  assumed  by  the  servant,  and 
no  recovery  can  be  had  for  an  injury  the  cause  of  which  was 
unknown  to  the  master,  and  could  not  have  been  known  by 
the  exercise  of  ordinary  care.  ISTor  may  recovery  be  had 
where  the  servant  had  knowledge  of  the  danger  and  con- 
tinued in  the  service  without  communicating  the  same  to  the 
master.^  A  master  is  responsible  for  the  acts  of  his  servant 
when  within  the  scope  of  his  employment,  and  the  motive  or 

1  Coal  &  Car  Co.  v.  Norman,  49  O.  S.  employment  Dick  v.  Railway  Co., 
598;  Higgins  v.  Railway  Co.,  43  Mo.  38  O.  S.  389.  A  company  is  not  liable 
App.  547.  per  se  in  adopting  a  new  device  with- 

2  Dick  V.  Railroad  Co..  38  O.  S.  389,  out  discarding  the  old,  although  the 
394 ;  Railroad  Co.  v.  Webb,  12  O.  S.  use  of  the  two  together  may  be  more 
475 ;  Railroad  Co.  v.  Fitzpatrick,  42  hazardous.  Railroad  Co.  v.  HenlcN', 
O.  S.  318 ;  Guthrick  v.  Wilson,  14  O.  S.  48  O.  S.  608.  The  greatest  care  must 
665 ;  Railroad  Co.  v.  Kear}%  3  O.  S.  be  exercised  by  those  usmg  danger- 
202 ;  Railroad  Co.  v.  Barber,  5  O.  S.  ous  agencies,  and  this  duty  cannot  be 
541 ;  Railway  Co.  v.  Corps,  124  Ind.  shifted  by  the  master  to  his  servant 
427 ;  Railway  Co.  v.  Duel,  33  N.  E.  Railway  Co.  v.  Shield,  47  O.  S.  387. 
Rep.  355  (Ind.,  1893),  and  cases  cited.  <  Railroad  Co.  v.  Lavelley,  36  O.  S. 

'  Higgins  V.  Railway  Co.,  43  Mo.  221 ;  Railway  Co.  v.  Murphy,  50  O.  S. 

App.  547.    It  is  the  duty  of  a  railway  136. 

company,  so  far  as   practicable,  to  *  Railway  Co.  v.  Ranney,  37  O.  S. 

adopt  such  precautions  as  will  guard  665. 

its  employees  engaged  in  repairing  6  Coal  &  Car  Co.  v.  Norman,  49  O.  S. 

tracks  from  dangers  incident  to  their  598.    See  post,  sec.  900. 
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intention  of  the  servant  does  not  relieve  hira.^  The  doctrine 
of  contributory  negligence  cannot  be  applied  to  the  act  of  a 
minor  emplovee  to  defeat  an  action  for  an  injury  to  hira, 
where  the  negligent  act  of  the  minor  was  committed  in  the 
performance  of  the  duty  assigned  to  him,  the  master  having 
neglected  to  inform  him  of  the  dangers  incident  thereto.^  A 
servant  cannot  recover  for  personal  injury  resulting  from  the 
negligence  of  another  servant,  where  the  injury  occurred  in 
a  state  other  than  that  in  which  the  contract  of  employment 
was  made,  and  under  the  laws  of  which  state  no  recovery  could 
be  had.' 

Sec.  897.  Actions  by  servant  against  master — Pleading, 
The  relation  existing  between  master  and  servant  must  be 
alleged,  but  it  is  sufficiently  averred  by  a  statement  that  the 
plaintiff  was  in  the  employ  of  the  defendant.'*  In  an  action 
by  a  servant  against  his  master  for  personal  injury  caused  by 
the  negligence  of  the  master,  the  petition  must  contain  facts 
sufficient  to  clearly  connect  the  master  with  the  negligence 
complained  of,  showing  hira  guilty  thereof.'^  If  injury  be 
caused  by  the  act  of  a  servant  of  the  master,  the  pleading 
must  charo'e  that  the  wrongful  act  was  committed  while  in 
the  master's  service  and  within  the  scope  of  employment.® 
It  is  not  necessary  for  the  servant  to  allege  that  his  fellow- 
servant  was  not  o'uiltv  of  negligence  contributing  to  the  in- 
jury.''  An  allegation  that  a  servant  of  a  railroad  company 
was  injured  while  attempting  to  board  a  hand-car  which  was 
started  in  motion  by  a  section-boss  of  the  company  is  suffi- 
ciently definite.^  It  has  been  held  that,  where  it  has  been 
charged  that  the  injury  was  caused  by  the  master's  servants, 
it  should  also  be  alleged  that  such  servants  were  not  the 
plaintiff's  fellow-servants.^     Where  an  employee  calls  upon 

1  Railroad  Co.  v.  Young.  21  O.  S.  6  Hoffman  v.  Gordon.  15  O.  S.  211. 
518;  Railroad  Co.  v.  Wetmore,  19  See,  also,  O'Niel  v.  Railroad  Co.,  s?(;jra, 
O.  S.  110;  Railroad  Co.  v.  O'Brien,  4    and  authorities  reviewed. 

O.  C.  C.  515.  7  Kentucky  Bridge  Co.  v.  Hall,  125 

2  Rolling  Mill  V.  Corrigan,  46  O.  S.     Ind.  220. 

283.  8  Haggerty  v.  Railroad  Co.,  1  Clev. 

"Alexander  v.  Penn.  Co.,  48  O.  S.  Rep.  124. 

623.  3 Railway  Co.  v,  Dwyer,  41  111.  App. 

nicMillanv.  Railroad  Co.,  20  Barb.  522;    Joliet  Steel  Co.  v.  Shield,  134 

449.  111.  511 ;  25  N.  K  Rep.  569l 

»  O'Niel  V.  Railroad  Co..  2  O.  C.  C.  501. 
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his  minor  son  to  render  him  necessary  temporary  assistance, 
and  while  so  assisting  the  son  is  injured  through  the  negligence 
of  the  servants  of  the  employer,  the  latter  is  liable  in  an  ac- 
tion by  the  son  for  damages  for  the  injury.^  But  a  company  is 
not  liable  to  a  brakeman  for  an  injury  sustained  in  a  collision 
■which  occurred  through  the  negligence  of  the  conductor  or 
engineer  of  another  train,  unless  the  company  failed  to  use 
ordinary  care  in  the  selection  of  the  conductor  or  engineer, 
which  was  the  cause  of  the  injury.*  A  corporation  is  not 
liable,  in  a  civil  action,  to  the  penalty  or  forfeiture  provided 
by  law '  for  its  failure  to  give  a  discharged  employee  a  reason 
in  writing  for  his  discharge.^ 

Sec.  898.  Negligence  of  fellow-serrant. —  No  question  in 
the  law  of  negligence  has  been  the  cause  of  more  contention 
than  the  rule  as  to  the  liability  of  the  master  for  injuries 
caused  by  the  negligence  of  a  fellows-servant.  Upon  this  prop- 
osition there  has  been  considerable  diversity  of  judicial  opin- 
ion. The  writer  is  relieved,  however,  from  entering  upon 
that  field  of  contention,  so  far  as  his  own  state  and  the  rela- 
tion of  master  and  servant  in  railroad  service  is  concerned, 
by  reason  of  a  statute  recently  enacted  which  provides  that 
every  person  in  the  employ  of  a  railroad  company,  who  is 
given  power  or  authority  to  direct  or  control  another  em- 
ployee, is  not  the  fellow-servant  of  such  employee,  but  is  the 
superior  of  such  other  employee.  And  an}''  person  in  the  em- 
ploy of  such  company  who  has  charge  or  control  of  another  em- 
ployee in  any  separate  branch  or  department  of  the  company 
is  the  superior  and  not  the  fellow-servant  of  such  employees 
in  any  other  branch  or  department  who  have  no  power  to  di- 
rect or  control  in  the  branch  or  department  in  which  they  are 
employed.*  This  rule,  as  stated,  applies  only  to  railway  com- 
panies, and  therefore  does  not  change  the  law  governing  the 
relation  of  master  and  servant  in  other  branches  of  service  as 
it  has  heretofore  existed  as  shown  by  the  decisions.  The  re- 
ports abound  in  interesting  and  instructive  cases  upon  this 
most  important  question,  which  occupies  a  very  large  portion 

1  Penn.  Co.  v.  Gallagher,  40  O.  S.        s  87  O.  L.  149. 

637.  ^  Rettig  v.  Railroad  Co.,  7  O.  C.  C. 

2  Railway  Co.  v.  De  Vinney,  17  O.  S.     132. 

197.  5  87  Ohio  Lawa,  149. 
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of  the  time  of  courts;  but  as  the  purpose  here  is  to  examine 
it  only  so  far  as  to  be  able  to  state  a  good  cause  of  action  by 
a  servant  against  his  master,  the  discussion  must  thus  be  lim- 
ited. The  rule  of  resjjondeat  superior  is  applicable  to  the 
relation  of  superior  and  subordinate,  as  between  principal  and 
agent  or  master  and  servant,  and  ceases  to  operate  when  that 
relation  is  at  an  end.  If  a  master  places  one  servant  in  a 
position  of  subordination  to  another,  and  the  subordinate  is 
injured  through  the  negligence  of  the  superior,  the  master  is 
liable  therefor.^  A  railway  company  is  liable  for  an  injury 
occurring  to  a  hand  while  placed  under  a  foreman  engaged  in 
repairing  a  car.^  And  a  passenger  upon  a  street-car  who  as- 
sists in  pushing  it  upon  a  side  track,  at  the  request  of  the 
driver,  does  not  thereby  engage  in  the  service  of  the  company 
as  a  volunteer,  nor  is  he  the  fellow-servant  of  the  driver,  but 
becomes  an  inferior  servant,  and  the  doctrine  of  respondeat 
sujjerior  applies,  making  the  company  liable  for  an  injury  re- 
sulting to  him  while  so  ensrao-ed.^ 

In  the  absence  of  an  express  contract  a  master  is  not  liable 
for  an  injury  suffered  by  an  employee  through  the  negligence 
of  a  fellow-servant,  when  no  control  is  given  to  one  servant 
over  another.*  And  an  employer  cannot,  by  a  contract  en- 
tered into  with  an  employee,  exempt  himself  from  liability  for 
an  injury  occurring  through  the  carelessness  of  other  em- 
ployees who  are  placed  in  authority  over  the  one  injured.' 
Where  a  petition  positively  alleges  the  acts  and  omissions 
which  caused  the  death  of  an  employee,  it  will  not  be  presumed 
that  they  were  those  of  the  fellow-servant.^  The  fact  that  an 
employee  was  injured  by  the  negligence  of  a  fellow-servant, 
in  executing  an  unreasonable  order  which  contributed  to  the 
injury,  will  not  afford  a  defense  to  the  action.^     The  rule  is 

1  Railway  Co.  v.  Lewis,  33  O.  S.  174 ;  Sullivan  v.  Railroad  Co.,  58  Ind. 
196;  Berea  Stone  Co.  v.  Craft,  31  26;  Stegeman  v.  Humbers,  2  O.  C.  C. 
O.  S.  287.  51. 

2  Railway  Co.  v.  Lavalley,  36  O.  S.  »  Railway  Co.  v.  Spangler,  44  O.  S. 
221.  471 ;  26  Am.  Law  Reg.  41,  and  note. 

3  Street  Railway  Co.  v.  Bolton,  43  6  Rrown  v.  Railroad  Co.,  68  Cal. 
O.  S.  224 ;  Stastney  v.  Railroad  Co.,  171. 

18  N.  Y.  S.  800.  7  Railway   Co.    v.    Henderson,  37 

*  Railroad  Co.  v.  O'Brien,  4  O.  C.  C.     O.  S.  549. 
515;  Railway  Co.  v.  Arnold,  31   Ind. 
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well  supported  by  authority  that  when  the  negligence  of  the 
master  contributes  to,  or  if  he  has  a  share  in  causing,  an  in- 
jury, he  is  liable,  notwithstanding  the  fact  that  the  negligence 
of  a  fellow-servant  of  the  plaintiff  also  contributed  thereto.* 

Sec.  899.  Doctrine  of  respondeat  superior  —  When  not  ap- 
plicable.—  It  is  a  general  rule  that  the  master  is  liable  for 
the  neo-lio^ence  of  his  servants.  But  this  is  not  so  when  the 
servant  is  in  the  exercise  of  an  independent  employment  not 
creating  the  relation  of  master  and  servant,  and  not  under 
the  immediate  control  of  the  master,  the  latter  being  then 
not  liable  for  the  negligence  of  the  former.^  Nor  does  the 
rule  apply  where  the  master  retains  control  over  the  mode 
and  manner  of  doing  the  work  by  the  servant,*  or  where  the 
work  authorized  by  him  necessarily  produced  the  injury,*  or 
where  the  injury  was  one  which  might  have  been  anticipated 
as  a  direct  or  probable  consequence  of  the  performance  of 
the  work  contracted  for.^  A  mine-owner  lias  been  held  liable 
in  damages  to  an  employee  of  a  contractor  who  undertakes  to 
do  certain  work  in  the  mine  for  an  injury  which  occurs  to  the 
servant  of  such  contractor  through  want  of  proper  support 
in  the  mine. 

Sec.  900.  Assumption  of  risk  by  servant. —  As  stated  else- 
where, the  servant  assumes  all  incidental  risks,  so  that  no 
recovery  can  be  had  where  the  cause  of  the  injury  was  un- 
known, or,  if  known  to  the  servant,  it  was  not  communicated 
bv  him  to  the  master.''  It  is  therefore  necessary,  to  relieve 
the  servant  from  this  responsibility  in  an  action  by  him 
against  his  master  for  injury,  that  he  should  aver  in  his  peti- 
tion that  he  was  without  knowledge  of  the  cause,  or,  having 
knowledge,  informed  his  employer  and  continued  in  his  em- 

1  Morrisey  v.  Hughes,  65  Vt  553 ;  N.  Y.  178 ;  Tiffin  v.  McCormack,  34 
27  Atl.  Rep.  205  (1898) ;  Railroad  Co.  v.     O.  S.  643. 

Cummings,  106  U.  S.  700 ;  Elmore  v.  5  Railway  Co.  v.  Morey,  47  O.  S. 

Lock,  135  Mass.  575.  207 ;  Hughes  v.  Railway  Co.,  39  O.  S. 

2  Pickens  v.  Diecker,  21  O.  S.  215 ;  461,  476 ;  Carman  v.  Railway  Co.,  4 
Foster  v.  Hooper,  11  Allen,  421 ;  Cin-  O.  S.  399;  Circleville  v.  Neuding,  41 
cinnati  v.  Stone,  5  O.  S.  38 ;  Carman  O.  S.  465. 

V.  Railway  Co.,  4  O.  S.  399.  6  Kelly  v.  Howell,  41  O.  S.  438. 

'  Hughes  V.  Railway  Co.,  39  O.  S.  "  .4???e.  sec.  896.  A  person  assumes 
461.  all   risks   incident  to  the  work  and 

*McCafFerty   v.   Railroad    Co.,   61    open  to  visible  inspection.     French 

V.  Aulls,  25  N.  Y.  S.  188  (1893). 
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ployment  upon  a  promise  by  the  master  to  remedy  the  defect. 
An  averment  that  the  injury  occurred  without  fault  of  the 
deceased  will  not  answer.'  And  this  is  also  ai)plicable  to  a 
minor.  So  in  an  action  by  a  servant  who  is  a  minor,  to  war- 
rant a  claim  that  he  was  of  such  an  age  that  he  did  not  fully 
appreciate  the  danger  of  his  employment,  it  must  be  specially 
averred  that  he  did  not  have  knowledge  of  the  danorer  caus- 
ing  the  injury,  or  that  he  did  not  possess  sufficient  capacity 
by  reason  of  age  to  enable  him  to  appreciate  the  danger, —  an 
allegation  that  he  was  without  fault  not  being  equivalent  to 
an  averment  of  incapacity  or  want  of  knowledge.^ 

In  stating  a  cause  of  action  bv  a  servant  against  a  master 
the  pleader  must  observe  the  rules  of  law  applicable  to  the 
relationship.  There  are  corresponding  duties  existing  be- 
tween master  and  servant.  The  duties  of  the  former  have 
been  elsewhere  stated.^  The  servant  is  charged  with  a  duty 
to  the  master's  property,  to  the  passengers,  and  property  of 
shippers.  If  he  has  knowledge  of  any  defects  in  machinery, 
or  want  of  skill  in  a  fellow-servant,  it  becomes  his  duty  to 
communicate  the  same  to  his  master.  In  an  action  by  him 
against  his  master  for  an  injury,  his  petition  should  therefore 
not  only  aver  a  violation  of  the  master's  duty,  but  also  the 
performance  of  the  duties  imposed  upon  him,  so  as  to  negative 
contributory  negligence  on  his  part.*  He  should  also  further 
allege  that  he  has  not  assumed  the  risks  which  may  constitute 
the  cause  of  his  complaint.*     A  petition  by  a  servant  for  per- 

iCoal  &  Car  Co.  v.  Norman,  49  » Railway  Co.  v.  Duel,  33  N.  K 
O.  S.  598;  Beach  on  Contributory  Rep.  3r.5  (Ind,  1893);  Wood's  M.  &S., 
Neg.,  sec.  16 ;  Wood's  M.  &  S.,  sec.  414.  sec.  432 ;  Railroad  Co.  v.  Stupak.  108 
It  is  sufficient  to  aver  that  he  had  Ind.  1;  8  N.  E.  Rep.  630;  Railway 
no  knowledge.  Id.  Contra,  Railway  Co.  v.  Adams,  105  Ind.  151 ;  5  N.  E. 
Co.  V.  Pearson,  128  Ind.  197.  As  to  Rep.  187.  An  employee  injured  by 
knowledge,  see  Toledo  Con.  St.  R  R  dangerous  machinery,  of  which  dan- 
Co.  V.  Sweeney,  8  O.  C.  C.  298,  305.  ger  he  has  full  knowledge,  cannot  re- 

2L.  S.  &  M.  S.  Ry.  Co.  v.  Eagan,  1  cover.  Connell  v.  Miller,  etc.  Co.,  19 
Toledo  Legal  News,  64-66  (Ohio  Cir-  W.  L.  B.  22.  An  employee  who  with 
euit  Court,  Bentley.  J.);  Coal  &  Car  full  knowledge  of  all  regulations  de- 
Co.  V.  Norman,  supra;  Rolling  Mill  signed  for  his  protection  acquiesces 
Co.  V.  Corrigan,  46  O.  S.  283.  See  therein  and  continues  in  the  service 
form  of  petition  in  this  casa  of  his  employer  is  presumed  to  have 

'See  ante,  sec,  896.  taken  upon  himself  the  risks  of  his 

^  See  sec.  915,  post.  employment.     Railway  Co.  v.  Eis,  2 
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sonal  injury  resulting  from  a  dangerous  place  is  not  defective 
because  it  fails  to  allege  that  he  was  ignorant  of  the  danger, 
as  such  allegation  relates  only  to  the  defense  of  contributory 
negligence,  which  must  be  alleged  and  proved  by  the  defend- 
ant.^ And  it  has  been  held  that  a  railroad  company  cannot 
urge  as  a  defense  to  an  injury  to  an  employee,  which  occurred 
by  reason  of  the  non-repair  of  a  bridge,  that  such  employee 
knew  of  the  defective  condition  of  the  bridge.^ 

Sec.  901.  Allegation  as  to  defective  machinery  and  appli- 
ances.—  Questions  as  to  the  liability  of  a  master  for  defective 
machinery  and  appliances  have  given  rise  to  considerable  liti- 
gation. To  have  a  correct  knowledge  of  how  to  frame  a 
pleading  for  an  injury  which  occurred  by  reason  of  defective 
machinery,  it  is  essential  that  the  pleader  should  be  advised 
as  to  the  rules  of  law  bearing  upon  this  question.  It  bears  a 
close  relation  to  the  question  as  to  what  risks  are  assumed  by 
the  servant,  treated  in  a  former  section.'     As  already  stated, 


O.  C.  C.  3.  As  to  knowledge  of  rules 
and  regulations,  see  Wolsey  v.  Rail- 
way Co..  33  O.  S.  227.  An  employee 
with  full  knowledge  of  the  continued 
negligence  of  his  superior  fellow-em- 
ployee, who  continues  in  the  services 
of  his  master  without  objections, 
thereby  waives  his  right  against  the 
company  and  assumes  the  risk  inci- 
dent to  his  employment.  Railroad 
Co.  V.  Knittal,  33  O.  S.  468 ;  Manu- 
facturing Co.  V.  Morrisey,  40  O.  S. 
148;  Evansville,  etc.  R.  R.  Co.  v. 
Duel,  33  N.  E.  Rep.  355  (Ind.,  1893); 
Railway  Co.  Sandford,  117  Ind.  265; 
19  N.  E.  Rep.  770;  Railway  Co.  v. 
Corps,  124  Ind.  427;  24  N.  E.  Rep. 
1046.  The  peril  of  services  of  which 
an  employee  has  knowledge  are  its 
incidents  and  are  assumed.  Railway 
Co.  v.  Stupak,  108  Ind.  1;  Railway 
Co.  V.  Watson,  114  Ind.  20;  Railway 
Co.  V.  Corps,  124  Ind.  427.  While  a 
servant  assumes  all  risks  incidental 
to  his  employment,  he  assumes  onl^' 
Buch  as  are  patent  and  within  rea- 
sonable knowledge  of  his   observa- 


tion, and  he  has  a  right  to  rely  on  the 
fact  that  the  master  has  performed 
his  duty  in  exercising  due  care  in 
furnishing  safe  appliances.  Railroad 
Co.  V.  Dean,  3  Ind.  App.  453 ;  Rail- 
road Co.  V.  Berry,  2  Ind.  App.  427. 
See  ante,  sec.  896.  In  the  absence  of 
notice  he  is  not  under  any  primary 
obligation  to  investigate  for  himself. 
Railroad  Co.  v.  Hines,  132  111.  161; 
23  N.  E.  Rep.  1021  (1890);  Shearman 
&  Redfield  on  Negligence  (4th  ed.), 
sec.  92,  and  cases  cited;  Bishop  on 
Non-Contract  Law,  sec.  678 ;  Porter 
V.  Railroad  Co.,  60  Mo.  160.  The  prin- 
ciple that  an  employee  assumes  the 
risks  arising  from  the  negligence  of 
his  fellow-servants  is  not  applicable 
where  the  injury  occurs  on  the  road 
of  another  company.  Railroad  Co. 
V.  State,  58  Md.  372. 

iHall  V.  Water  Co.,  48  Mo.  App. 
356 ;  Young  v.  Iron  Co.,  103  Mo.  328. 

2  Groff  V.  Railroad  Co.,  1  C.  S.  C.  R 
264.  See  Toledo  Con.  St.  R.  R  Co.  v. 
Sweeney,  8  O.  C.  C.  298,  303. 

3  See  ante,  sec.  900. 
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a  radical  change  has  been  made  in  Ohio  by  statute  so  far  as 
railroad  service  is  concerned.  It  has  been  enacted  that  when 
a  defect  in  machinery  is  made  to  appear,  a  ji^rima  facie  case  of 
negligence  is  shown,  and  that  the  company  shall  be  deemed  to 
have  had  knowledge  of  the  defect  at  the  time  of  the  injury.^ 
No  change,  however,  is  made  with  respect  to  any  other  branch 
of  service  in  this  particular.  It  will  therefore  be  appropriate,  in 
considering  questions  of  negligence  arising  in  connection  with 
railroad  service,  where  most  of  the  litigation  in  this  class  of 
cases  arises,  to  refer  to  the  well-established  rule  that  a  master 
is  bound  to  provide  reasonably  safe  machinery,  though  he  is 
not  held  to  the  highest  degree  of  care  in  this  respect,  nor  is  he 
bound  to  secure  the  latest  and  most  improv^ed  machinery  and 
appliances,  but  is  held  to  ordinar}'-  care  only  in  the  selection, 
and  is  responsible  for  any  neglect  of  this  duty.^ 

It  is  highly  essential  that  the  meaning  of  the  act  above  re- 
ferred to,  and  the  duties  and  liabilities  of  the  master  and 
servant  thereunder,  respectively,  be  understood  before  the 
mode  of  pleading  can  be  determined.  The  construction  to  be 
placed  upon  it  is,  that  the  plaintiff  mav  simply  produce  evi- 
dence that  defective  machinery  was  the  cause  of  his  injury, 
from  which,  by  force  of  statute,  a  presumption  arises  that 
the  defendant  company  had  knowledge  thereof  before  and 
at  the  time  of  the  injury,  and  is  therefore  liable;  hence  if  the 
company  does  not  overcome  this  presumption  it  cannot  es- 
cape liability.  It  cannot  be  overcome  b}'-  proof  which  only 
raises  a  presumption  that  the  company  did  not  have  knowl- 
edge; as,  for  instance,  that  it  employed  competent  and  careful 
inspectors  whose  duty   it  was  to  properly  inspect  the  ma- 

1  87  Ohio  Laws,  150.  Railroad   Co.,  94  N.  Y.  374;  S.  c,  46 

2See  anie,  sec.  896,  and  cases  cited;  Am.  Rep.  148;  Ford  v.  RailroMd  Co., 

Railway  Co.  v.  Erick,  51   O.  S.  — ;  110  Mass.  141 ;  6.  C,  14  Am.  Rep.  598. 

Indiana  Car  Co.  v.  Parker.  100  Ind.  This  duty  is  a  contiuuino;    one.     2 

195,  a  very   instructive  and   learned  Thompson  on  Neg.,  sec.  984,  and  cases: 

opinion  reviewing  authorities  exten-  Indiana  Car  Co.  v.  Parker,   supra. 

sively:  I^awless  v.  Railroad  Co.,  130  Ordinary  care  requires  the  master  to 

Mass.   1 ;  Trask  v.  Railroad   Co..  63  take  notice  of  tlie  decay,  wear  and 

Cal.    96;  Corcoran    v.   Holbrook,   59  tear  of  the  machinery.     Indiannpolis 

N.  Y.   517;  S.   C,   17   Am.  Rep.   546;  v.  Scott,  73  Ind.  196;  Board  v.  Legg. 

Wilson  v.  Railroad  Co.,  50  Conn.  433;  93  Ind.  523;  Rapho  v.  Moore,  68  Pa. 

S.  C,  47  Am.   Rep.   653;  Vosburgh  v.  St  404. 
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chinery  or  cars.  The  burden  of  proof  is  thereby  shifted  upon 
the  company.*  The  company  can  only  rebut  this  presumption 
and  relieve  itself  from  liability  by  showing  that  in  fact  it  did 
not  have  actual  knowledge  of  the  defective  machiner}''  or  cars 
causing  the  injury.  This  it  may  do  by  evidence  that  by  care- 
ful and  vigilant  inspection  of  the  car  or  machinery  causing  the 
injury  near  the  time  of  the  injury  it  failed  to  discover  the  de- 
fects.- 

Prior  to  the  enactment  of  the  aforementioned  statute  it 
was  necessary  that,  in  all  actions  for  injuries  by  a  master  to 
his  servant,  it  should  appear  by  the  pleadings  and  evidence 
that  the  master  had  knowledge  of  defects,  or  that  he  could 
have  had  knowledge  thereof  by  the  exercise  of  ordinary  care. 
It  was  therefore  necessar}'-,  in  the  statement  of  a  cause  of  ac- 
tion in  such  cases,  that  these  matters  be  set  forth  in  the  plead- 
ing,^ although  it  was  held  unnecessary  to  aver  that  the  plaintiff 
could  not  by  the  exercise  of  reasonable  care  have  discovered 
a  defect  unknown  to  him,  when  he  was  without  fault  in  the 
matter,  or  the  machinery  was  under  the  control  of  another 
company,*  Technically,  therefore,  and  upon  the  construction 
above  given,  it  is  not  necessary,  in  an  action  brought  by  an 
employee  of  a  railroad  company  for  an  injury  occasioned  by 
defective  machinery  or  appliances,  under  the  present  statute, 
to  make  an}'"  averment  whatever  as  to  the  knowledge  of  the 
company  as  to  such  defects,  as  its  liability  prima  faoie  de- 
pends upon  the  fact  of  a  defect  being  made  to  appear.  It 
is  also  apparently  unnecessary,  in  an  action  against  a  rail- 
road company  for  an  injury  arising  from  defective  machinery, 
to  aver  want  of  knowledge  thereof  on  the  part  of  the  plaint- 
iff, as  formerly,  as  ^  prima  facie  case  is  made  when  the  injury 
arising  from  defective  machinery  is  set  forth.  If  he  is  only 
bound  to  make  2l  prima  facie  case  upon  trial  by  showing  de- 

*  Railway  Co.  v.  Erick,  51  O.  S. ;  places  a  brakeman  at  work  thereon, 

31  W,  L.  B.  260.  without   an  opportunity  to  know  of 

2  Railway  Co.  v.  Erick,  supra;  the  defect,  and  he  is  in jured,  a  right 
Pennsylvania  Railway  Co.  v.  Myers,  of  action  will  arise  in  favor  of  the 
1  Toledo  Legal  News,  63-4  (Lucas  Co.  brakeman  against  the  company. 
C.  C,  1894).  Railroad  Co.  v.  Webb,  12  O.  S.  475. 

3  Mad  River,  etc.  R.  R  Co.  v.  Bar-  *  Railway  Co.  v.  Shannon,  4  O.  C.  C. 
ber,  5  O.  S.  541.     Where  a  company  449. 

which   procures  a    defective    brake 
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fective  macninery,  can  more  be  expected  of  him  in  his  peti- 
tion?    By  force  of  the  statute  the  burden  is  thrown  upon  the 
company  to  show  that  it  has  used  due  diligence,  the  defects 
hemg prima  facie  evidence  of  negligence  on  its  part,  and  a 
plaintiff  being   required  only  to  state  a  prima  facie  case.^ 
Yet,  even  though  the  statute  provides  that  the  company  is 
prima  facie  liable  when  an  injury  is  shown  to  have  been 
occasioned  by  defective  machinery,  it  cannot  be  said  that  a 
servant  is  excused  from  contributory  negligence  when  he  has 
knowledge  thereof.     This  statute   has  not  received  any  au- 
thoritative construction  upon  this  precise  question.     One  view 
may  be  taken, —  that  a  plaintiff  need  not  aver  want  of  knowl- 
edge, but  that  he  should  only  state  s^prima  facie  case,  leaving 
it  for  the  defendant  to  set  up,  by  way  of  defense,  knowledge 
of  defects  on  the  part  of  plaintiff.     It  may  also  be  said  that 
the  plaintiff,  to  bring  himself  within  the  statute,  should  show 
by  proper  averments  that  he  did  not  have  knowledge  of  the 
defects.    The  writer  can  only  say  that  a  safe  pleader  will  aver 
want  of  knowledge  on  the  part  of  plaintiff,^  although  the  rule 
is  adopted  in  some  states  that  it  is  unnecessary  for  the  plaintiff 
to  allege  in  the  first  instance  want  of  knowledge  of  defects ;  that 
it  is  purely  a  matter  of  defense,  which,  to  admit  of  proof,  must 
be  pleaded."    This  doctrine  is  especially  applicable  to  the  Ohio 
statute.     But  there  is  another  difficulty  in  the  way  of  solving 
the  question  in  that  manner.     If  the  plaintiff  in  fact  had 
knowledge,  he  was  then  guilty  of  contributory  negligence. 
Therefore,  applying  the  rule  that  a  servant  must,  in  an  action 
against  his  master,  negative  contributory   negligence  on  his 
part,*  he  would  be  required  to  aver  want  of  knowledge.* 

1  Railway  v.  Erick,  51  O.  S. ;  31  within  the  statute  under  considera- 

W.  L.  B.  260.  tion. 

2 The  Erick  case,  51  O.  S. ,  would  3  Union   Stock  Yards  Co.  v.  Con- 
seem   to  indicate   that  the  plaintiff  oyer,  56  N.  W.  Rep.  1081  (Neb.,  1893) ; 
may  merely  set  forth  an  injury  from  Lincoln  v.  Walker,  18  Neb.  244:  20 
defective   machinery.     But  some  of  N.  W.  Rep.  113;   Mayes  v.  Railway 
the  trial  courts  have  held  upon  de-  Co.,  63  la.  562 ;  14  N.  W.  Rep.  342 ; 
murrer  that  the  plaintiff  under  the  Wells  v.  Railroad,  56  la  520;  9  N.  W. 
amended  statute  must  aver  want  of  Rep.  364. 
knowledge.     The   Norman    case,  49  '•See  sec.  915,  pos^ 
O.  S.  598,  should  not  be  applied  to  *  See  sec.  900,  ante. 
railroad  service,  as  it  does  not  come 
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The  rules  of  law  and  of  pleadino^  as  to  service  other  than 
railroad  service  are  not  affected  or  disturbed  by  the  fore- 
going statute.  And  the  petition  in  such  cases  must,  where 
the  servant  had  equal  means  of  knowledge,  allege  that  his 
master  knew,  or  by  the  exercise  of  reasonable  diligence  could 
have  discovered,  the  defects  in  the  machinery  or  appliances.^ 
It  is  not  necessary  to  specifically  describe  the  defects,  as  the 
rules  of  pleading  can  require  no  more  particularity  than  the 
nature  of  the  thing  pleaded  admits,  especially  where  the  facts 
lie  more  in  the  knowledge  of  the  opposite  party  than  of  the 
pleader,  in  which  case  considerable  generality  of  expression 
may  be  allowed.  The  servant  may  be  injured  in  consequence 
of  a  defect  in  machinery  not  under  his  control,  in  which  case 
he  cannot  be  expected  to  know  where  the  defect  was ;  and  to 
require  hira  to  describe  it  particularly  would  be  to  deny  him 
a  remedy.  The  proper  allegation  to  be  made  by  him  is,  that 
the  defendant  knew,  or  but  for  the  want  of  reasonable  dili- 
gence and  care  on  his  part  would  have  known,  of  thedefects.^ 

An  employee  who  has  suffered  an  injur}'-  brought  about  by 
the  violation  of  instructions  given  him  by  his  principal  can- 
not subject  the  latter  to  any  liability  on  account  thereof.' 

Sec.  902.  Petition  by  fireman  for  injury  sustained  while 
coupling  cars  under  orders  of  superior  servants,  which  was 
no  part  of  his  employment. — 

[Caption  and  averment  of  corporate  character.'] 

On  the day  of ,  18 — ,  the  plaintiff  was,  and  for  a 

long  time  prior  thereto  had  been,  in  the  employ  of  said  de- 
fendant as  a  fireman,  and  not  otherwise,  on  its  locomotive 
engines  engaged  in  the  operation  of  said  railroad. 

On  said day  of ,  18 — ,  the  engineer  then  in  charge 

of  the  engine  on  which  plaintiff  was  employed,  and  belonging 
to  or  under  the  control  of  the  defendant,  received  orders  and 

1  Mad  River  Railroad  Co.  v.  Barber,  Louisville,  etc.  R  Co.  v.  Utz,  32  N.  E. 

5  O.  S.  541 ;  Wood's  Master  &  S.,sec.  Rep.  881  (Ind.,  1892);  Railway  Co.  v. 

386 ;    Buzzell  v.  Manufg.  Co.,  48  Me.  Pearcy,  27  N.  E.  Rep.  479 ;  128  Ind. 

113:  Evansville  Ry.  Co.  v.  Duel,  33  197;    Johnston  v.   Railway    Co.,   31 

N.  E.  Rep.  355  (Ind.,  1893),  and  cases  Pac.  Rep.  283  (Oreg.,  1893). 

cited ;  Cox  v.  Gas  Co.,  17  R.  I.  199 ;  2  Cox  v.  Gas  Co.,  17  R  L  199 ;  21 

21   Atl.   Rep.    344    (1891);   Noyes   v.  Atl.  Rep.  344  (1891);  Noyes  v.  Smith, 

Smith,  28  Vt.  59.     See  Bates  on  Pldg.,  28  Vt.  59. 

p.   562;  2  Yaples  on  Pldg.,  p.  1177;  3  Wolsey  v.  Railroad  Co.,  83  O.  S. 

Maxwell  on  Pldg.,  pp.  241-44.  Contra,  227. 
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directions  from  the  superintendent  of  said  road  or  otlier  em- 
ploj'^ees  thereof,  superior  in  authority  over  said  engineer  and 
the  plaintiff,  and  whose  orders  in  that  behalf  it  was  the  duty 
of  said  engineer  and  plaintiff  to  obey,  to  the  effect  that  sjud 
engineer  and  engine  should  work  extra  between  the  stations 
of  W.  and  G.  on  the  line  of  defendant's  said  railroad,  with 
flags  out  against  all  trains  until  they  came  in  sight,  and  that 
all  trains  would  look  out  carefully  for  them  until  they  came 
in  sight,  which  extra  work  consisted  in  the  movement  of  said 
engine  from  place  to  place,  picking  up  and  leaving  freight 
cars  between  said  limits,  coupling,  uncoupling  and  switchino- 
cars,  and  such  other  work  as  the  business  of  the  defendant  re''- 
quired  on  that  day,  and  required  the  aid  and  services  of  a  full 
crew  of  hands  to  man  the  same  and  do  said  work,  the  defend- 
ant, well  knowing  the  premises,  carelessly  and  negligently 
omitted  and  failed  to  provide  sufficient  help  and  assistance  to 
do  such  work  on  said  day. 

That  said  engine  and  the  work  to  be  done  by  it  was  wholly 
without  a  conductor  or  other  person,  except  the  said  engineer, 
to  take  charge  of  and  direct  the  same,  and  by  reason  of  the 
premises  said  engine  and  the  plaintiff  and  airthe  work  to  be 
performed  by  it  were  placed  under  the  charge  and  control  of 
said  engineer,  who  thereupon  took  charge  of  the  same  and  di- 
rected and  controlled  the  same  in  the  capacity  of  a  conductor 
and  director  of  said  work,  and  all  orders  and^directions  of  the 
defendant  as  to  doing  said  work  were  communicated  to  and 
received  by  said  engineer. 

That  said  engineer  was  then  and  thereby,  by  the  defendant, 
placed  superior  in  authority  over  the  plaintiff  during  said  day, 
whose  orders  and  directions  it  then  and  thereby  became  and 
was  the  duty  of  plaintiff  to  obey,  and  he  received  all  his  orders 
and  directions  from  said  engineer  and  no  one  else. 

On  said day  of ,  18 — ,  while  said  engine  was  under 

the  charge  and  control  of  said  engineer,  at  a  point  about 

miles  west  of ,  on  the  defendant's  road,  said  engine  was 

standing  on  the  main  track  attached  to  a  string  of  six 

cars,  which  had  been  loaded  with  railroad  ties,  said   engine 

facing  west.     In  the  rear  of  said cars  and  standing  on 

the  same  track  were  other  similar  cars  standing  some 

feet  distant  from  the  other  cars  which  were  attached  to 

the  engine.  On  said  day  and  while  said  cars  were  so  stand- 
ing, said  engineer,  so  placed  in  charge  of  said  work  bj'  the 
defendant,  whose  orders  and  directions  in  that  behalf  it  was 
then  the  duty  of  plaintiff  to  obey,  directed  plaintiff  to  go  to 
the  opening  between  said  strings'  of  cars  and  make  the  coup- 
ling between  them,  while  the  engine  shoved  said cars 

back  against  the  others,  to  enable  plaintiff  to  make  the  coup- 
ling, which  order  plaintiff  ])roceeded  to  obey  and  went  be- 
tween said  cars  for  the  purpose  of  making  said  coupling,  and. 
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with  the  exercise  of  all  reasonable  care  on  his  part,  was  pro- 
ceeding to  make  the  same  when  said  engine  with  cars  attached 
wer3,  without  warning  or  notice  by  said  engineer,  carelessly 
and  negligently  and  with  great  force  and  violence  suddenlv 
forced  back,  bringing  said  cars  suddenly'  together;  and,  not 
being  able  to  escape,  plaintiff's  right  arm  was  caught  between 
said  cars  and  crushed  at  the  elbow,  as  hereinafter  stated. 

That  the  work  of  coupling  said  cars  or  the  doing  of  other 
work  of  a  brakeman  or  switchman  by  plaintiff  was  no  partof  his 
employment  by  the  defendant;  that  he  was  never  employed 
by  defendant  for  such  work  but  solely  as  a  fireman  on  "en- 
gines; at  the  time  he  was  so  ordered  by  his  said  superior,  and 
when  attempting  to  make  said  coupling,  he  was  wholly  with- 
out experience  in  said  work  and  unskilled,  and  without  knowl- 
edge as  to  the  way  of  doing  the  same  or  the  manner  of  avoid- 
ing the  danger  and  hazard  attending  such  work,  as  defendant 
well  knew. 

That  the  work  of  coupling  cars  is  and  was  much  more  haz- 
ardous and  attended  with  much  greater  danger  than  the  work 
of  a  fireman,  which  plaintiff  Avas  employed  by  defendant  to 
do,  which  plaintiff  at  the  time  he  undertook  to  make  said 
coupling  did  not  appreciate  and  understand,  and  with  the 
knowledge  at  his  command  and  want  of  experience  he  could 
not  and  did  not  know,  which  was  well  known  to  defendant. 

Plaintiff  says  he  sustained  the  injury  aforesaid  without  any 
fault  on  his  part  and  through  the  negligence  of  the  defendant 
in  failing  and  omitting  to  furnish  sufficient  hands  and  help  to 
do  the  work  of  said  engine,  and  in  sending  the  two  switchmen 
and  the  conductor  that  belonged  with  said  engine  to  do  other 

work  at ,  instead  of  allowing  and  requiring  them  to  go 

with  said  engine,  and  through  the  negligence  of  said  defendant, 
through  its  said  engineer  in  ordering  and  directing  plaintiff 
to  make  said  coupling,  and  in  sending  said  cars  by  said  engine 
back  onto  plaintiff  in  a  reckless  and  careless  manner  as  herein 
set  forth,  he  has  sustained  damages  by  reason  of  the  premises 

in  the  sura   of  $ ,  for  which  amount  he  aslis  judgment 

against  the  defendant. 

Note. —  From  Pennsylvania  Co.  v.  Hinkley,  error  to  circuit  of  Lucas 
county.  Ohio,  Supreme  Court,  unreported,  No.  8115. 

Duty  as  to  furnishing  employees. —  Pugsley,  J.,  charged  that:  It  was  the 
duty  of  the  railroad  company  to  use  ordinary  and  reasonable  care  to  fur- 
nish an  adequate  number  of  competent  employees  to  properly  manage  the 
engine  and  train  of  cars  upon  which  the  plaintiff  was  working;  that  is,  it 
was  the  duty  of  the  company  to  use  such  care  in  that  respect  as  ordinarily 
prudent  persons  or  corporations  engaged  in  like  business  usually  exercise 
under  the  same  circvmistances.  If  the  evidence  shows  that  the  train  was 
not  furnished  with  an  adequate  force  of  men,  to  make  the  company  liable 
it  must  be  shown  that  the  inadequate  force  of  men  occasioned  the  injury, 
or  was  the  proximate  cause  thereof. 

Knowledge  of  inadequate  force. —  Pugsley,  J.,  further  charged  that :  If 
the  injured  person  proceeded  on  the  train  as  fireman  knowing  that  there 
was  no  conductor  or  brakeman  in  charge  of  the  train,  and  that  he  would  b ' 
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required  to  perform  the  duties  ordinarily  performed  by  such  conductor  and 
brakeman,  then  he  assumed  the  extra  risks  incident  to  such  employment 

Srqnrior  se-rmn^— Pugsley,  J.,  further  charged  that:  If  the  evidence 
shows  that  the  fireman  attempted  to  make  the  coupline;  under  the  direction 
of  tlie  engineer,  an  inquiry  must  be  made  vviiether  such  order  or  direction 
was  a  negMgent  or  wrongful  act.  To  hold  the  company,  it  must  appear  that 
the  engineer  was  guilty  of  negligence  in  giving  the  order,  atid  that  by  the 
act  of  the  company  tlie  engine'.'r  had  tli^"  control  of  the  train  upon  the  day 
of  the  injury,  and  that  the  fireman,  as  one  of  the  employees,  was  under  the 
direction  and  control  of  the  engineer  in  the  n)anagement  of  the  train;  that 
the  engineer  was  a  superior  servant  of  the  fireman. 

Sec.  903.  Petition  for  injury  from  explosion  of  boiler  of 
locomotive. — 

\ Formal  averments.']. 

That  on  the  day  of ,  18 — ,  the  defendant  was  in 

the  employment  of  the  defendant  as upon  a  locomotive 

engine  Tn^o.  ,  belonging  to  said   defendant,  and  ]iropelled 

by  steam  on  said  road ;  that  it  was  the  duty  of  the  defendant 
to  provide  a  safe  locomotive  with  good  and  secure  apparatus 
and  machinery,  but  the  defendant,  disregarding  its  duty  in 
this  respect,  negligently  and  carelessly  provided  a  defective 
and  unsafe  locomotive  for  the  use  of  plaintiff  [of  which  it  had 
due  notice,  and  of  which  plaintiff  had  no  notice]. 

That  on  said  day,  and  while  said  locomotive  was  being  used 
by  said  defendant  upon  said  road,  and  while  the  plaintiff  was 
in  the  employment  of  said  defendant  as  aforesaid,  the  boiler 
of  said  locomotive,  by  reason  of  its  weak  and  defective  condi- 
tion, and  without  fault  on  the  part  of  the  plaintiff,  exploded, 
whereby  boiling  water  and  steam  were  thrown  into  the  face 
and  eyes  of  the  plaintiff,  by  reason  of  which  he  was  rendered 
blind,  and  is  unable  to  earn  a  livelihood;  that  he  has  expended 
the  sum  of  $ for  medical  service  and  medicine. 

That  the  ])laintiff  has  sustained  damages  in  the  sum  of 
$ ,  for  which  he  prays  judgment. 

Note.—  See  ante,  sec.  901 ;  87  O.  L.  149.  The  mere  fact  of  explosion  does 
not  raise  a  prima  facie  case  of  negligence.  Huflf  v.  Austin,  46  O.  S.  386 ; 
Walker  v.  Railroad  Co.,  71  la.  658.  There  must  be  affirmative  proof  of  neg- 
ligence. Losee  v.  Buchanan,  51  N.  Y.  476.  See  Marshall  v.  Welhvood,  38 
N.  J.  L.  839. 

Sec.  904.  Petition  by  switchman  and  car-coupler  for  in- 
jury while  coupling  cars. — 

\^Form.al  averments.'] 

Plaintiff,  on  the day  of ,  18 — ,  was  in  the  service 

and  employment  of  defendant  at  its  yards  in as  a  switch- 
man and  car-coupler.  On  said  date,  while  engaged  in  said 
service  and  in  the  exercise  and  performance  of  iiis  duty,  he 
was  injured  without  any  fault  or  negligence  on  his  part,  but 
by  the  neglect  and  carelessness  of  the  defendant  in  manner 
following,  to  wit:  Plaintiff  was  employed  as  one  of  the  crew 
of  the  pony  engine  which  was  engaged  in  making  up  freight 
55 
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trains  and  transferring  cars.  He  was  under  the  orders  and 
directions  of  the  conductor  of  said  defendant,  M.  D.  The  en- 
gine was  being  backed  up  for  the  purpose  of  making  a  coup- 
ling and  connectino^  with  a  fiat-car  on  the  main  track  running' 
to  the  freight-house  in  said  yard,  and  plaintiff  was  directed  by 
his  said  superior  officer,  the  conductor  of  the  engine,  to  make 
the  coupling.  For  that  purpose  he  had  placed  himself  on  the 
foot-board  at  the  rear  of  said  engine,  which  was  the  usual  and 
proper  place  for  the  car-coupler  when  about  to  make  the  car 
.coupling;  and  as  the  engine  approached  he  took  hold  of  the 
link  attached  to  the  engine  for  the  purpose  of  guiding  it  into 
the  draw-bar  of  the  car  with  which  it  was  proposed  to  make 
the  coupling.  The  car,  however,  with  which  he  was  endeavor- 
ing to  make  the  coupling  had  been  by  the  neglect  and  careless- 
ness of  the  defendant  loaded,  or  permitted  to  remain  loaded, 
in  such  a  manner  that  it  was  dangerous  for  any  one  to  make 
the  coupling,  as  was  known,  or  by  the  exercise  of  due  and 
ordinary  care  could  have  been  known,  to  said  defendant,  in 
that  it  was  loaded  with  old  railroad  iron  which  had  been  taken 
from  the  track  and  placed  on  said  car  in  such  a  manner  that 
the  ends  thereof  projected  over  and  beyond  the  end  of  the  car, 
and  beyond  the  draw-heads  of  the  draw-bar,  and  not  room 
enough  given  to  permit  a  car-coupler  to  make  the  coupling. 
Plaintiff,  while  exercising  proper  care  in  making  the  coupling, 
was  pushed  by  the  engine  on  and  towards  said  flat-car  so 
defectively  and  dangerously  laden,  and  caught  in  between  the 
projecting  rails  and  dead-wood  of  the  engine,  and  his  body 
squeezed  therein,  and  was  severely  and  badly  wounded  and 
injured  on  and  about  the  right  hip  and  side.  Plaintiff  says 
that  he  had  no  notice  or  knowledge  of  the  defective  manner  in 
which  said  car  was  loaded,  nor  did  he  have  time  to  avoid  the 
injury.  He  further  says  that  the  engine  on  which  he  was 
standing  was  defective  [as  was  known  to  defendant],  in  this, 
to  wit:  That  it  was  not  at  all  times  under  the  control  of  the 
engineer,  and  was  liable  to  give  a  sudden  start  ahead,  owing 
to  some  defect  in  the  machinery  and  without  any  act  of  the 
engineer. 

Plaintiff  says  that  said  engine  at  this  time  so  started  suddenly 
ahead  that  he  did  not  have  time  to  avoid  said  injury.  He 
says  that  in  consequence  of  the  injury  so  received,  as  a  result 
of  the  carelessness  and  negligence  of  the  defendant,  he  was 

[state  injury].    Plaintiff  has  been  damaged  in  the  sum  of 

dollars,  for  which  amount  he  asks  judgment  against  defendant. 

H.  &  F., 
Attorneys  for  Plaintiff. 

Note. —  From  C.  H.  &  D.  E.  R  Co.  v.  Judge,  error  to  circuit  court  of 
Lucas  county,  Supreme  Court,  unreported,  25  W.  L.  B.  136,  affirming  trial 
court,  in  which  R.  C.  Lemmon,  J.,  charged  the  jury  tliat  the  plaintiff  liad  a 
right  to  assume  that  the  car  which  they  were  approaching  (for  the  purpose  of 
coupling)  might  be  approached  as  they  were  approaching  it,  and  that  it 
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might  be  coupled  to  the  engine  without  unusual  hazard,  unless  he  was  in- 
formed to  the  contrary  either  by  his  own  sight,  or  by  something  that  had 
been  told  him,  or  unless  by  the  exercise  of  ordinary  care  he  could  have  seen 
the  danger  in  time  to  avoid  it.  See  Loihrop  v.  Railroad  Co.,  150  Mass.  424; 
Haugh  V.  Railway  Co.,  73  la,  66. 

Sec.  905.  Petition  by  workman  in  charge  of  foreman  for 
injury  while  unloading  cars,  caused  by  negligence  in  fail- 
ing to  furnish  proper  tools  and  appliances. — 

\^Captio7i  and  formal  averinents.'] 

That  on  the clay  of  ,  18 — ,  the  plaintiff  was  in  the 

employ  of  the  defendant  as  a  workman  to  unload  its  cars,  and 
for  that  purpose  was  placed  by  the  defendant,  with  other 
workmen  of  the  defendant,  under  the  control  and  subject  to 
the  orders  of  a  certain  foreman  of  the  defendant. 

That  on  said  day  the  plaintiff  and  said  other  workmen  were 
ordered  by  said  foreman  to  unload  certain  large  and  heavy 
beams  of  channel  iron  from  a  car  onto  the  platform  of  the 
defendant  at  its  depot,  in  the  city  of  T.,  in  said  count}'';  and 
while  said  other  workmen,  under  the  direction  and  supervision 
of  said  foreman,  were  endeavoring  to  unload  one  of  said  beams 
from  the  car  to  said  platform,  without  the  fault  of  the  plaint- 
iff, and  through  the  negligence  of  the  defendant  and  its  said 
foreman  in  not  there  having  the  proper  tools  and  appliances, 
and  in  not  having  sufficient  force  to  handle  said  beam,  and  in 
not  having  such  force  properly  applied,  the  said  beam  slipped 
from  said  car  and  fell  onto  and  broke  and  fractured  the  leg 
of  the  plaintiff,  who  was  then  on  said  platform  in  obedience 
to  the  orders  of  said  foreman. 

That  by  reason  thereof,  the  plaintiff  became,  and  was  for  a 
long  time,  sick,  and  said  leg  continues  sore,  and  the  plaintiff 
has  become  a  cripple  and  prevented  for  life  from  activity  pur- 
suing his  business;  and  was  otherwise  injured. 

The  plaintiff,  b}^  reason  of  the  premises,  has  sustained  dam- 
ages to  the  amount  of dollars,  for  which  he  asks  judg- 
ment. J.  R  S., 

Plaintiff's  Attorney. 

Note. —  From  Pennsylvania  Co.  v.  Haydock,  error  to  circuit  court  of 
Lucas  county,  Supreme  Court,  unreported.  Verdict  for  plaintiff  affirmed 
by  circuit  court  and  settled  in  supreme  court. 

Sec.  906.  Petition  by  engineer  for  negligence  of  conductor 
in  causing  a  collision — Averment  as  to  knowledge  of  sched- 
ule of  trains. — 

[  Caption  and  averment  of  corporate  character.'] 

That  on  the day  of ,  18—,  said  plaintiff  was,  and  for 

a  long  time  prior  thereto  had  been,  in  the  employ  of  said  de- 
fendant as  one  of  its  locomotive  engineers,  and  that  one  J.  K. 
was  conductor  of  the  crew  to  which  said  plaintiff  had  been 
theretofore  assigned  by  said  defendant,  and  with  which  he 
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was  working  on  said  day ;  and  that  while  in  the  discharge  of 
his  duty  to  said  defendant,  under  his  said  contract  of  employ- 
ment, he  was,  by  the  rules  and  regulations  of  said  defendant, 
bound  and  required  to  obey  implicitly  the  orders  of  his  said 
conductor,  and  that  on  said  day  he  was  placed  by  said  defend- 
ant in  charge  of  one  of  the  locomotive  entwines,  known  as  en- 
gine No. ,  subject  to  the  control  of  said  K.,  who,  as  con- 
ductor of  said  crew  and  engine,  had  from  said  defendant  full 
power  and  authority  over  said  plaintiff  to  order  and  direct 
him  when  to  start  and  stop,  and  where  to  run  said  engine, 
and  when  to  start  and  run  the  same  onto  and  over  the  main 
track  of  said  railroad,  or  of  said  branch  or  any  part  thereof; 

that  on  said day  of ,  18—,  one  of  the  trains  of  said 

defendant,  which  was  a  mixed  passenger  and  freight  train, 

and  which  was  known  as  train  No. ,  left  said  S.  a  httle 

behind  the  schedule  time,  to  run  over  said  branch  of  said  rail- 
road to  said  city  of  Y.,  and  by  the  time  schedule  of  said  de- 
fendant was  due  in  said  city  at A.  M.,  and  that  said  con- 
ductor on  said  day  had  in  his  possession  a  copy  of  said  time 
schedule,  which  showed  the  arriving  time  in  said  city  of  said 

train  No. ,  and  then  knew  and  for  some  time  before  had 

known  said  arriving  time  of  said  train  No. ;  that  said 

engine  had  no  time  on  said  time  schedule,  and  whenever  said 
defendant  desired  to  run  said  engine  over  the  main  track  of 
said  railroad,  or  of  said  branch  between  stations,  said  defend- 
ant, by  its  train  dispatcher,  issued  a  running  order  to  said 
conductor,  whose  duty  it  was  to  deliver  a  copy  of  the  same  to 
said  plaintiff,  and  whose  duty  it  also  was,  after  receiving  a  run- 
ning order,  to  direct  said  plaintiff  when  to  start  and  make  the 
run°  and  whenever  directed  to  start  and  make  the  run  by  his 
conductor  said  plaintiff  was  bound  and  required  to  obey,  and 
whose  duty  also  required  him  to  first  determine  and  know,  be- 
fore giving  said  plaintiff  the  order  to  start  and  make  the  run, 
whether  or  not  the  same  could  be  made  in  safety.  That  on  the 
morning  of  said  day  said  conductor  received  from  said  train  dis- 
patcher orders  to  run  said  engine  over  said  main  track  from  said 
city  to  D.  station,  and  that  after  receiving  said  order,  and  after 

said  train  No. was,  by  said   time  schedule,  due  in  said 

city,  to  wit,  about A.  M.,  said  conductor,  having  from  said 

defendant  full  authority  so  to  do,  ordered  said  plaintiff  to  start 
and  run  said  engine  from  said  city  to  said  D.  station.  And 
thereupon  said  plain tiiJI^  as  he  was  bound  and  required  by  said 
rules  and  regulations  to  do,  "undertook  to  execute  said  order, 
and  while  running  said  engine  over  said  main  track,  in  the 
direction  of  said  D.,  the  same  collided  with  said  train  No.  — — , 
which  was  running  over  said  track  in  the  direction  of  said  city; 
and  that  when  said  engine  and  train  collided,  said  plaintiff  was 
by  the  force  thereof  thrown  violently  to  the  ground,  and  the 
broken  pieces  of  said  engine  and  train  fell  upon  him,  and  he 
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received  thereby,  and  as  the  direct  result  thereof,  the  personal 
injuries  hereinafter  described  and  stated.  That  if  said  con- 
ductor did  not  know,  he  by  the  exercise  of  ordinary  care  must 
have  known,  and  it  was  then  and  there  his  duty  to  know,  that 

said  train  No. had  not  arrived  at  its  destination  in  said 

city  at  the  time  he  ordered  said  plaintiff  to  make  said  run  with 

said  eno;ine  No. ,  and  yet,  without  determining,  as  he  was 

bound  to  do,  that  said  train  No. had   not  arrived,  ami 

knowing  full  well  that  said  plaintiff  would,  and  had  a  right  to. 
rely  upon  his  information  and  word  in  reference  thereto,  said 
conductor  carelessly  and  negligently  ordered  said  plaintiff  to 

start  and  make  said  run  before  said  train  No. had  arrived; 

and  that  as  the  direct  result  of  the  careless  and  negligent  act  of 
said  conductor  in  giving  him  said  order  said  plaintiff  received 
said  personal  injuries,  and  without  any  fault  or  neglect  on  his 
part,  and  while  he  was  in  the  faithful  discharge  of  his  duty  to 
said  defendant  under  said  contract.  That  in  said  collision,  and 
as  a  direct  result  of  the  negligence  of  said  conductor  as  here- 
inbefore stated,  said  plaintiff  received  three  severe  blows  on 
the  head  {allege  nature  of  injuries  and  special  damages']. 

That  said  plaintiff,  on  account  of  said  negligence  and  said 
injuries  resulting  directly  therefrom,  has  sustained  damages 

in  the  sum  of dollars,  for  which  sum,  with  interest  from 

said  day  of  ,  18 — ,  and  costs  of  suit,  said  plaintiff 

asks  judgment  against  said  defendant. 

AY.  S.  A., 
Attorney  for  Plaintiff. 

Note. —  From  L.  S.  &  M.  S.  Ry.  Co.  v.  Lindsay,  Supreme  Court,  unre- 
ported, affirming  judgments  of  circuit  court  and  common  pleas  courts  of 
Mahoning  county,  Ohio,  in  which  Gihner.  J.,  charged  that  the  company 
were  habie  if  it  appeared  that  by  the  rules  of  the  company  the  engineer 
was  under  the  control  or  command  of  the  conductor,  and  bound  to  receive 
orders  and  instructions  as  to  starting  and  running,  and  tiiat  if  the  plaintiff 
did  nothing  more  in  starting  and  running  the  engine  and  train  than  to 
obey  the  command  of  his  superior  in  authority,  he  was  not  guilty  of  con- 
tributory negligence,  and  if  the  conductor  was  guilty  of  negligence  which 
was  the  proximate  cause  of  the  injury,  that  would  in  law  constitute  negli- 
gence of  the  company. 

Sec.  907.  Petition  by  employee  of  mannfactory  against 
railroad  company  for  injury  caused  by  negligently  backing 
cars  up  against  cars  standing  on  tracks  of  manufactory 
under  which  plaintiff  was  engaged  in  cleaning  tracks. — 

{Caption  and  averment  of  corporate  character^ 

That  the  said  defendant,  on  or  about  the day  of  , 

18 — ,  and  for  a  long  time  prior  thereto,  owned,  ojierated  and 
controlled  certain  ti-acks,  switches  and  turnouts  leading  to- 
ward and  into  what  is  the  premises  of  the  G.  Iron  Company, 

at  G., county,  Ohio. 

Defendant  on  said  day  and  for  a  long  time  prior  thereto 
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was  using,  occupying  and  controlling  a  certain  track  leading 
toward  and  into  said  G.  I.  Company's  premises,  and  the  said 
track  so  used  and  occupied  was  built  upon  trestle  work,  and 
was  used  by  said  defendant  for  the  purpose  of  running  in 
loaded  cars  of  coke,  and  having  the  same  unloaded  therefrom 
by  the  employees  of  the  G.  I.  Company. 

That  on  or  about  said day  of ,  18 — ,  about  nine  cars 

loaded  with  coke  were  run  upon  said  trestle  work  for  the  pur- 
pose of  being  unloaded  by  the  G.  I.  Company,  and  this  plaint- 
iff, together  with  three  other  men  (all  of  whom  were  in  the 
employ  of  the  G.  I.  Company),  under  the  orders  and  direc- 
tions of  the  G.  I.  Company,  had  unloaded  about  five  of  said 
cars,  and  as  soon  as  each  car  was  unloaded,  this  plaintiff,  to- 
gether with  said  men,  would  go  under  said  car,  under  the 
directions  and  orders  of  said  G.  I.  Company,  and  with  the 
full  knowledge  of  defendant,  to  clean  and  clear  the  track,  as 
aforesaid,  of  the  coke  that  would  fall  upon  said  track  by 
reason  of  the  unloading  of  the  same. 

That  said  track  was  built  and  used  only  for  the  purpose  of 
running  loaded  cars  of  coke  toward  and  into  the  f)remises  of 
the  G.  1.  Company  to  be  unloaded,  and  that  on  said  day  the 
said  defendant,  without  any  cause  or  reason  therefor,  wrong- 
fully, negligently  and  unnecessarily  used  said  track  or  trestle 
work  for  the  purpose  of  doing  switching,  knowing  that  the 
same  was  filled  with  cars  loaded  with  coke,  and  that  the  same 
were  being  unloaded  by  the  employees  of  the  said  G.  I.  Com- 
pany, and  that  they  necessarily  would  be  and  were  under  said 
cars  at  said  time. 

That  this  plaintiff,  together  with  three  other  men,  all  of 
whom  were  in  the  employ  of  the  G.  I.  Company,  and  while 
in  the  due  discharge  of  their  duties,  and  by  orders  of  the  G.  I. 
Company,  and  with  full  knowledge  of  said  defendant,  were 
under  one  of  the  said  cars  that  were  standing  upon  said  trestle 
work,  and  which  they  had  just  unloaded,  and  were  cleaning 
and  clearing  the  said  track  and  trestle  work  of  the  coke  that 
had  fallen  upon  the  track  and  piled  up  between  the  rails 
thereof,  when  the  said  defendant,  well  knowing  that  this 
plaintiff  was  under  said  car,  and  that  he  was  there  by  the  di- 
rections of  the  said  G.  I.  Company,  and  well  knowing  the 
condition  of  said  track,  and  that  the  same  was  filled  full  of 
coke  between  the  rails,  and  that  it  was  necessary  for  the  said 
plaintiff  to  go  under  and  be  under  the  said  cars  at  said  time, 
so  as  to  clean  and  clear  the  said  track  of  the  said  coke,  so  that 
the  said  unloaded  cars  might  be  taken  from  said  trestle  work 
onto  said  main  track,  and  without  giving  any  warning  or 
notice  by  bell,  whistle  or  otherwise,  and  while  unnecessarily 
and  wrongfully  using  said  trestle  -work  for  switching  purposes, 
recklessly,  carelessly  and  negligently  run  an  engine  and  a  train 
of  cars  down  said  mam  track  and  up  said  trestle  work,  and 
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iif^ainst  the  cars  standing  upon  said  trestle  work  as  aforesaid, 
and  under  which  this  plaintiff  then  was  cleaning,  clearing  and 
removing  coke  as  aforesaid. 

That  said  train  and  engine  was  run  by  said  defendant  as 
aforesaid,  up  said  trestle  work,  at  a  high  rate  of  speed,  and  in 
a  reckless  and  careless  manner,  and  struck  said  cars  with 
great  force  and  violence,  and  thereby  drove  said  cars  suddenly 
backward,  and  caused  the  wheels  thereof  to  pass  over  the  lef»* 
of  this  plaintiff,  and  crushed  and  mangled  the  same,  and  cut 
and  bruised  his  body,  this  plaintiff  at  all  times  using  care  and 
prudence  in  and  about  his  said  employment,  and  without  any 
fault  or  negligence  on  the  part  of  this  plaintiff,  to  the  damage 
of  plaintiff"  in  the  sum  of  ^ , 

"Wherefore  plaintiff  prays  judgment  against  the  said  de- 
fendant in  the  sum  of  $ ,  his  damages  aforesaid  sustained, 

together  with  his  costs  herein. 

Note. —  From  Pennsylvania  Co.  v.  Lombard,  49  O.  S.  1. 

Sec.  908.  Petition  by  brakeman  for  injury  sustained  by 
derailment  of  train  on  defectively  constructed  trestle. — 

[^Formal  averments.'] 

That  on  the day  of ,  18 — ,  said  railroad  tracks 

were  so  being  used  by  said  P.  &  L.  E.  Eailroad  Company  and 
its  employees  who  were  engaged  in  backing  a  train  of  one 
locomotive  and  cars  up  the  said  tracks  toward  said  furnace, 
when  a  part  of  said  cars  became  derailed  and  thrown  upon 
said  trestle  work  and  caused  said  trestle  work  to  give  way 
and  precipitate  said  cars  through  the  same  to  the^^ground, 
causing  the  injury  to  this  plaintiff  hereinafter  more  particu- 
larly described. 

That  said  trestle  work  was  negligently  and  carelessly  con- 
structed, and  was  without  sufficient  strength  to  support  such 
trains  of  cars  as  were  designed  to  be,  and  in  fact  were,  used 
thereon ;  that  the  timbers  used  in  said  work  were  of  insuffi- 
cient strength,  and  there  were  not  a  sufficient  number  of  cross 
ties  thereon  to  render  said  trestle  work  safe;  that  said  defend- 
ant carelessly  and  negligently  permitted  said  track  to  become 
out  of  repair  and  unsafe  in  this,  to  wit:  [^State  how.']  And 
which  facts  the  defendant  then  well  knew,  and  neglected  and 
refused  to  repair  said  tracks  and  properly  adjust  and  secure 
said  guard  rail;  that  said  guard  rail,  in  the  condition  afore- 
said, rendered  said  track  dangerous  to  persons  engaged  upon 
said  cars  and  locomotive,  which  defendant  well  knew,  and  said 
said  guard  rail  in  said  condition  did  not  serve  the  purpose  for 
which  it  was  placed  there,  and  which  it  would  have  served  if 
the  same  had  been  fastened  and  braced  to  said  timbers  and 
cross  ties,  and  tiiat  in  consequence  of  the  said  condition  of 
said  guard  rad  said  cars  became  derailed  as  aforesaid,  and  in 
consequence  of  said  defective  trestle  work  as  aforesaid,  and 
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the  said  condition  of  said  guard  rail,  said  cars  were  precipitated 
to  the  ground  below.  Plaintiff  says  that  defendant  was  guilty 
of  gross  carelessness  and  negligence  in  so  constructing  and 
maintaining  said  trestle  work  and  track  thereon,  and  in  per- 
mitting said  guard  rail  to  l)ecome  and  remain  so  as  aforesaid 
out  of  repair  and  detached  from  said  track  and  not  properly 
braced,  and  in  neglecting  and  refusing  to  repair  said  track 
and  properly  fasten  and  brace  said  guard  rail;  that  plaintiff, 
at  the  time  of  his  injury,  had  no  knowledge  or  notice  of  the 
condition  of  said  trestle  work  and  tracks  and  said  guard  rail, 
and  of  the  consequent  dangerous  condition  of  said  tracks, 
and  the  danger  incurred  by  him  in  entering  thereon,  and  was 
in  the  exercise  of  proper  and  ordinary  care  in  the  discharge 
of  his  duty. 

That  on  said day  of ,  18 — ,  he  was  an   employee 

of  said  railroad  company  in  the  capacity  of  a  brakeraan  on 
the  train  so  as  aforesaid  then  I)eing  backed  up  and  over  the 
track  of  said  defendant  to  said  furnace,  and  was  so  in  the  dis- 
charge of  his  duty  when  said  cars  became  derailed  and  were 
precipitated  through  said  trestle  work  as  aforesaid,  and  when 
said  cars  became  so  derailed  and  were  falling  through  said 
trestle  work,  and  in  consequence  of  said  cars  being  derailed 
and  the  falling  of  said  trestle  work,  the  plaintiff,  in  the  exer- 
ercise  of  ordinary  care,  was  obliged  to  and  did,  in  order  to 
save  himself  from  fatal  injury,  jump  from  said  train  and  from 
his  place  of  duty  thereon  to*^  the  ground  below,  and  received 
the  injuries  herein  complained  of;  that  by  reason  of  said  care- 
lessness and  negligence  of  defendant,  he  received  [state  nature 
of  inj uries],  and  that  by  reason  of  said  careless  and  negligent 
acts  of  said  defendant  he  has  been  damaged   in  the  sura  of 

dollars,  for  which  he  prays  judgment  against  defendant. 

W.  !S.  A.  and  C.  R.  T., 

His  Attorneys. 

Note.— Modeled  from  Ohio  Iron  &  Steel  Co.  v.  Campbell,  Supreme  Court, 
unreported,  No.  2703. 

Sec.  909.  Petition  by  employee  against  company  for  per- 
sonal injury  resulting  from  collision.— 

[Caption  and  formal  averments.'] 

That  before  and  on  the day  of ,  18—,  said  defend- 
ant was  operating  a  certain  railway  running  from  to 

,  in  the  state  of ,  and  was  running  and  operating  two 

locomotives  and  trains  of  cars  attached  thereto,  the  one 
thereof  running  from to and  back  again  the  ensu- 
ing day,  and  the  other  thereof  also  running  from to 

and  back  again  the  ensuing  day. 

That  the  said  locomotives  with  their  respective  trains  were 
required  to  meet  and   safely  pass   each  other  at  P.,  in  the 
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county  aforesaid,  by  the  express  direction  and  arrano-ement 
of  the  defendant,  according  to  its  schedules.  ° 

That  at  the  time  above  stated,  and  at  the  time  the  injuries 
hereinafter  stated  occurred,  the  plaintiff  was  employed  by  the 
defendant  as  an  engineer  upon  one  of  said  locomotives,  and 
was  required  by  the  rules  and  regulations  of  said  defendant 
to  stop  the  locomotive  in  his  care  and  control  at  P.  and 
there  to  safely  pass  the  other  locomotive  above  desoHbed. 

That  the  defendant  on  the day  of ,  18 ,  chan'o-ed 

the  place  of  meeting  of  the  last-mentioned  locomotives  fix)ni 

,to ,  said  change  to  take  effect  on  the  ensuing  day, 

to  wit,  on  the day  of ,  18—,  without  giving  phiintiff 

notice  of  said  change,  by  reason  whereof  plaintiff,  while  pro- 
ceeding in  the  capacity  of  engineer  of  said  locomotive,  with  the 

train  thereto  attached,  from to ,  on  the day  of 

,  18 — ,  according  to  the  previous  express  directions,  or- 
ders and  arrangements  of  said  defendant,  and  while  between 
- —  and ,  on  said  railroad,  the  other  of  the  said  locomo- 
tives, without  any  fault  on  the  part  of  the  plaintiff,  ran  against 
and  came  into  collision  with  that  upon  which  the  plaintiff 
was  engineer  and  crushed  the  same,  wherebv  the  plaintiff  was 
scalded,  burned  and  wounded,  and  was  side  for  the  period  of 
months,  to  his  damage  in  the  sum  of  $ . 

\_Prayer.'\ 

Note.—  Modeled  from  Little  Miami  R.  Co.  v.  Stevens,  20  O.  416. 

Sec,  910.  Petition  by  engineer  for  injury  from  collision 
by  jumping  from  engine,  caused  by  negligence  of  train  dis- 
patcher.— 

[Caption  mid  formal  averments.'] 

That  on  the day  of ,  18—,  he  was  in  the  employ 

of  said  defendant  as  an  engineer,  and  as  such  engineer  had 

charge  of  engine  number ,  an  engine  used  for  the  ])urpose 

of  oj)erating  the  said  railroad  by  said  defendant;  that  as  such 
engineer  he  was  in  duty  bound  to  obey  all  orders  issued  and 
given  to  him  by  the  ^superintendent  and  train  dispatcher 
(agents  of  said  defendant  in  operating  said  railroad)  or  either 
of  them. 

That  on  said  day  of  ,  18—,  one  E.  G.  S.  was  the 

duly  appointed  and  acting  superintendent  and  acting  train 

dispatcher  of  said  defendant  at  A.,  Ohio;  that  on  said 

day  of ,  J  8 — ,  said  defendant,  by  its  said  superintendent  and 

train  dispatcher  R  G-.  S.,  he,  the  said  R.  G.  S.,  being  fully  au- 
thorized by  said  defendant  in  that  behalf,  issued  an  order  to 

this  plaintiff  to  run  his  said  engine  number extra  from 

A.  to  C.  and  return  regardless  of  train (which  train 

Avas  a  regular  freight  train  used  and  run  on  said  railroad),  and 
plaintiff  says  that  he  proceeded  immediately  with  said  engine 
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extra  to  C  in  obedience  to  said  order,  where  in  pursuance  of 
proper  orders  he  attached  a  flat-car  loaded  with  brick  to  the 
front  of  said  engine,  and  immediately  started  with  all  proper 
haste  to  return  to  A.  with  said  flat-car  loaded  with  brick  at- 
tached to  the  front  of  the  engine;  that  by  the  negligence  and 
default  of  the  said  defendant,  through  its  officers  and  agents 
and  said  R.  G.  S.,  superintendent  and  train  dispatcher  of  said 

defendant,  the  said  freight  train  number was  permitted 

to  proceed  from  A.  toward  C.  on  the  same  track  upon  which 

the  plaintiff  was  required  to  run  his  said  engine  number 

extra  from  C  to  A.,  and  at  the  same  time,  and  before  it  was 
possible  for  the  said  plaintiff  to  bring  his  said  engine  number 

extra  to  A.,  and  while  returning  to  A.  on  said  engine 

number ,  and  in  obedience  to  the  orders  of  said  superin- 
tendent acting  as  train  dispatcher  as  aforesaid,  and  when  within 
about  two  miles  of  the  depot  at  A.,  at  a  sharp  curve  in  said 

railroad,  the  said  train  number and  said  engine  number 

,  upon  which  said  plaintiff'  then  was,  came  in  collision, 

wrecking  both  of  said  trains.  That  owing  to  the  curve  in 
said  railroad  and  to  the  fact  that  there  are  very  high  steep 
elevations  of  land  on  the  inside  of  said  curve,  which  obstructed 

the  view  of  said  train as  the  same  was  approaching  the 

engine  upon  which  the  plaintiff  then  was,  the  said  plaintiff 

•fiould  not  see  or  observe  the  said  train  number until  the 

same  was  within  about  five  hundred  feet  of  the  engine  upon 
which  he  then  was. 

The  plaintiff  says  that  at  the  time  he  first  saw  train  

approaching,  said  engine  number  ,  upon  which  he  was, 

was  going  at  the  rate  of  twenty  miles  per  hour,  and  said  train 

number was  moving  toward  him  at    the  rate  of  about 

twenty  miles  per  hour,  and  owing  to  the  close  proximity  of  said 
trains  and  the  rate  of  speed  they  were  going,  a  collision  of  the 
same  was  inevitable.     When  the  plaintiff  saw  train  number 

approaching,  he  reversed  his  engine,  put  on  the  brake, 

and  in  order  to  protect  himself  from  certain  death  he  leaped 
from  said  engine  and  struck  upon  an  embankment  at  the  side 
of  said  railroad  upon  his  head,  back,  right  shoulder,  thigh  and 
leg,  producing  great  and  severe  shock  to  his  entire  nervous 
system  and  concussion  of  his  brain  and  spine,  also  injury  to 
his  right  side,  hip,  thigh  and  knee,  all  of  which  injuries  were 
caused  and  done  by  defendant  the  C.  A.  &  C.  Eailway  Com- 
pany by  its  agents,  servants  and  employees,  whose  names  are 
unknown  to  this  plaintiff  except  the  name  of  said  E..  G.  S. 
aforesaid,  who  was  one  of  said  agents. 

The  plaintiff  says  that  it  was  necessary,  prudent  and  proper 

for  him  to  leap  from  said  engine  number when  he  did, 

and  had  he  not  so  lea[)ed  from  the  same  he  would  have  been 
killed  by  reason  of  said  collision;  and  that  all  of  said  injuries 
aforesaid  were  caused  by  said  defendant  by  the  negligence, 
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carelessness,  default  and  wrongful  acts  of  the  said  defendant 
through  its  officers,  agents  and  employees  and  servants  as 
aforesaid,  without  fault  on  his  part,  whereb}^  by  reason  of  said 
injuries  so  caused  as  aforesaid,  this  plaintiff  has  ever  since 

said day  of ,  18 — ,  suffered  and  still  is  suffering  great 

physical  pain  and  mental  anguish,  and  is  entirely  disqualified 
from  performing  labor  as  an  engineer  or  any  physical  labor 
whatsoever,  and  that  he  will  be  so  disabled  for  a  long  time 
to  come  by  reason  of  said  injuries,  and  that  said  injuries  are 

permanent.     That  during  all  of  said  time  since  said day 

of ,  18 — ,  the  plaintiff  has  {Jiere  state  special  damages\. 

The  plaintiff  further  says  that  he  is years  of  age,  that 

he  is  an  engineer  by  profession,  well  qualified  to  discharge 
the  duties  of  an  engineer;  before  he   received  the  injuries 

aforesaid  he  was  able  to  earn  and  did  earn  the  sum  of  ^ 

per  day,  and   were  it  not  for  said  injuries  he  would  have 

earned  % per  day  ever  since  said day  of  ,  18 — ; 

that  by  reason  of  said  injuries  he  is  now  and  ever  hereafter 
will  be  entirely  disqualified  from  following  his  profession  as 
an  engineer. 

The  plaintiff  says  that  by  reason  of  the  premises  aforesaid 
he  has  suffered  damages  in  the  sum  of  $ . 

Note  —  From  C.  A.  &  C.  Ry.  Co.  v.  Umstead,  error  to  circuit  court  of 
Summit  county.  Supreme  Court,  unreported.  No.  2481.  Green,  J.,  charged 
the  jury :  That  all  who  serve  the  same  master,  work  under  the  same  con- 
trol, derive  authority  and  compensation  from  the  same  common  source, 
and  are  engaged  in  the  same  general  business,  though  it  be  in  different 
grades  and  departments  of  it,  are  fellow-servants.  Where  different  persons 
are  employed  by  the  same  principal  in  a  common  enterprise  and  no  control 
is  given  to  one  over  the  other,  no  action  can  be  sustained  by  them  against 
then-  employer  on  account  of  any  injuries  sustained  by  one  agent  through 
the  negligence  of  the  other. 

But  when  one  servant  is  placed  by  his  employer  in  a  position  of  subordi- 
nation, and  subject  to  the  orders  and  control  of  another,  and  such  inferior 
servant  is  without  fault,  and,  while  in  the  discharge  of  his  duties,  is  injured 
by  the  negligence  of  the  superior  servant,  tiie  master  is  liable  for  the  in- 
jury. That  if  the  evidence  sliows  that  the  plaintiff  (engineer)  was  bj'  the 
terms  of  his  employment  placed  under  the  control  and  bound  to  obey  the 
orders  of  the  train  dispatcher,  and  was  injured  while  he  was  in  the  dis- 
charge of  his  duties  in  obedience  to  the  orders  of  the  train  dispatcher, 
and  w-ithout  any  fault  of  his,  by  reason  of  the  negligence  of  the  train  dis- 
patcher, then  the  company  is  liable. 

Sec.  911.  Petition  by  employee  against  employer  for  per- 
sonal injury  to  former  caused  wliile  blasting  furnace. — 

The  defendant  is  a  corporation  duly  incorporated  under  the 
laws  of  the  state  of  Ohio,  and  en<j,aged  in  mining  and  manu- 
facturing in  the  said  county  of ,  Ohio,  and  was  so  incor- 
porated and  engaged  at  the  time  of  the  commission  of  the 
acts  hereinafter  complained  of. 

Immediately  prior  to,  and  on  the  day  of  ,  18 — , 

plaintiff  was  in  the  employ  of  the  defendant,  in  its  furnace  at 
county,  Ohio,     On  or  about  said day ,  18 — ,  the 


87<>  NEGLIGENCK MASTEli    AND    SERVANT.  [§91l. 

defendant  undertook  to  blast  a  certain  hearth  in  its  said  fur- 
nace at ,  Oliio,  which  hearth,  prior  to  said  date,  had  been 

heated  to  a  degree  that  would  ignite  blasting  powder,  but  on 
said  day  had  become  cool  to  the  depth  of  eighteen  inches,  but 
beyond  that  depth  it  was  still  hot  enough  to  ignite  blasting 
powder;  of  all  of  which  facts  the  defendant  had  full  knowl- 
edge. On  said  day  of  ,  18 — ,  the  defendant,  pre- 
paratory to  the  blasting  of  said  hearth,  and  well  knowing  all 
the  foregoing  facts,  caused  a  hole  to  be  drilled  in  said  hearth 
to  the  depth  of  about  thirty-six  inches,  and  a  charge  of  about 
three  pounds  of  blasting  powder  to  be  inserted  therein,  and 
negligently  and  carelessly  ordered  the  plaintiff  to  tamp  said 
hole  with  clay.  The  plaintiff,  being  ignorant  of  the  fact  that 
said  hearth  was  so  heated,  and  had  not  sufficiently  cooled 
down  as  aforesaid,  and  believing  that  it  would  be  safe  to  obey 
said  order,  without  fault  or  negligence  on  his  part,  and  in 
obedience  to  said  order,  began  the  tamping  of  said  hole  with 
clay,  as  ordered  by  defendant  to  do,  when,  owing  to  the  said 
heated  condition  of  said  hearth,  the  said  charge  of  blasting 
powder  ignited  and  exploded,  and,  without  fault  or  negligence 
on  part  of  plaintiff,  threw  a  large  quantity  of  burnt  powder, 
cement,  brick,  iron  and  pieces  of  broken  stone  upon  and 
against  the  plaintiff,  which  powder,  cement,  brick,  iron  and 
stone  struck  plaintiff  on  the  face,  eyes,  head,  arms,  hands, 
breast,  body  and  legs,  and  bruised,  mangled  and  wounded  all 
of  said  parts,  and  rendered  plaintiff  permanently  blind  in  both 
his  e3'es.  permanently  weakened  and  impaired  his  hearing, 
permanently  injured  and  disfigured  his  face,  wounded  his 
mouth  and  knocked  out  one  of  his  front  teeth,  broke  and 
jierinanently  crippled  his  right  leg,  wounded  and  permanently 
crippled  his  right  hand,  and  bruised  and  mangled  his  breast 
and  body  in  many  places.  Plaintiff's  nervous  system  was 
greatly  and  permanently  shocked  and  broken  down  by  the 
injuries  aforesaid;  he  has  thereby  been  rendered  permanently 
blind  in  both  eyes,  permanently  crippled  in  his  right  leg  and 
right  hand,  and  totally  disabled  from  performing  any  labor 
of  any  kind. 

Plaintiff,  by  reason  of  the  injuries  aforesaid,  was  prostrated 
for  a  period  of  about  six  months,  and  his  health  has  been 
greatly  and  permanently  injured  thereby. 

Plaintiff  has   been  damaged  by  reason  of  the  premises  in 

the  sum  of  §■ ,  for  which  sum    he  asks  judgment  against 

the  defendant.  11.,  S.  &  M., 

Plaintiff's  Attorneys. 

NOTK — From  C.  H.  C.  &  I.  Co.  v.  Spray,  error  to  circuit  court  of  Athens 
county,  Supreme  Court,  unreported,  No.  1667.  See  Speiman  v.  Iron  Co.,  56 
Barb.  151. 


§§912,913.]       NEGLIGENCE MASTER    AND    SERVANT.  877 

Sec.  912.  Petition  by  employee  against  employer  for  in- 
jury caused  by  explosion  of  boiler  by  reason  of  defective 
construction. — 

That  on  the day  of ,  18 — ,  while  in  the  employ  of 

J.  A.  F.  &  Co.,  of  the  city  of  C,  and  as  such  employee,  while 
he  was  setting  up  and  placin^^  in  working  order  a  band  iop^ 
s!»w-mill  on  the  premises  of  tlie  defendants,  which  saw-mill 
the  defendant  J.  A.  had  just  purchased  of  the  said  J.  A.  F. 
&  Co.  under  an  agreement  between  them  that  the  said  J,  A. 
F.  &  Co.  should  set  up  and  place  in  working  order  the  said 
saw-mill  on  the  premises  which  he  should  and  did  select  near 
L.,  Ohio,  he,  this  plaintiff,  was  by  and  through  the  explo- 
sion of  the  boiler  owned  by  the  defendants,  and  used  and  con- 
trolled by  them  to  run  the  said  saw-mill,  which  explosion  was 
caused  by  the  defectiveness  and  insutficienc3"of  the  said  boiler 
and  engine,  and  of  the  construction,  material,  and  long  use  and 
age  thereof,  and  by  and  through  the  carelessness,  unskilful- 
ness  and  improper  conduct  and  default  of  the  said  defendants, 
agents  and  servants  in  that  behalf  and  in  the  running-,  manaii^- 
ing  and  conducting  of  the  said  boiler  and  engine,  whereby  the 
said  boiler  was  exploded  and  broken  in  pieces,  and  parts  thereof 
thrown  with  great  force  and  violence  against  this  plaintiff, 
causing,  without  any  fault  or  negligence  on  his  part  whatso- 
ever, the  breakins:  of  one  le^,  and  the  bruisino:,  fracturinor  and 
dislocating  of  other  parts  of  his  body,  to  his  great  and  per- 
manent injury,  in  the  loss  of  time,  medical  services  and  mental 
and  bodily  suffering,  to  the  damage  of  the  plaintiff  in  the  sum 
of  $ and  costs. 

Wherefore  the  plaintiff  prays  judgment  against  the  defend- 
ants and  each  of  them  in  the  sum  of  $ and  costs. 

13.  &  C, 
Attorneys  for  Plaintiff. 

Sec.  913.  AnsAver  of  company  that  employee  was  injured 

by  his  own  negligence  in  disobeying  rul(;s. — 

Defendant  says  that  at  the  time  the  plaintiff  was  injured, 
and  for  a  long  time  prior  thereto,  the  plaintilf,  as  such 
employee  of  the  defentiant,  had  in  his  possession  the  time 
schedule  issued  by  the  defendant  to  all  of  its  employees 
concerned  in  and  about  the  movement  and  running  of  its 
trains  and  engines,  which  had  been  so  issued  and  delivered  to 
the  plaintiff  and  all  other  such  employees  long  prior  to  the 
time  plaintiff  was  injured,  and  the  same  was  fully  known  to 
and  understood  by  him,  so  far  as  the  same  related  to  his 
duties  as  such  locomotive  engineer;  that  at  said  time, and  for 
a  long  time  prior  thereto,  the  plaintiff  also  had  in  his  pos- 
session the  "  Book  of  Rules  and  liegulations  for  the  Gov- 
ernment of  Employees"  of  the  defendant  company,  which 
provided  rules  and  regulations  for  the  direction  and  guidance 
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of  all  conductors,  engineers  and  other  employees  of  the  defend- 
ant engaged  in  and  about  the  movement,  running  and  oper- 
ating of  all  of  its  trains,  cars  and  engines  on  all  of  the 
railroads  operated  by  the  defendant,  and  which  rules  and  reg- 
ulations were  also  known  to  and  well  understood  by  the 
plaintiff. 

That  by  the  express  provisions  and  rules  contained  in  said 
book  of  rules  all  engineers  were  charged,  jointly  with  the  con- 
ductors, with  the  safety  of  their  trains,  and  responsible  alike 
with  such  conductors  for  keeping  their  trains  on  time  and  for 
meeting  and  passing  other  trains  as  directed  by  the  time-table 
and  by  general  and  special  rules  upon  the  time-table;  and 
such  engineers  were  not  in  an}?-  manner  subject  to  any  orders 
or  directions  of  any  conductor  when  such  orders  or  directions 
conflicted  with  any  general  or  special  rule  of  defendant  pre- 
scribed in  said  book  of  rules  and  regulations  or  prescribed  by 
general  or  special  rule  or  direction  upon  such  time-table. 

It  was  also  provided  by  said  book  of  rules  and  regulations 
that  it  was  the  duty  of'  every  engineer  to  carefully  inform 
himself  as  to  what  train  or  trains  were  due  or  to  be  met  upon 
the  railroad  before  starting  or  moving  his  train;  and  that  he 
must  not  consent  to  start  with  any  train  or  engine  until  he 
had  all  information  regarding  other  trains  which  was  neces- 
sary to  the  safety  of  his  own.  Such  engineers  were  also 
required  by  such  'rules  and  regulations  to  have  in  their  pos- 
session said  book  of  rules  and  said  time  schedule,  containing 
the  running  time  for  all  trains  to  which  time  was  given,  and 
to  keep  themselves  familiar  with  said  rules  and  regulations, 
and  with  the  rules  upon  such  time-table,  by  frequent  reading, 
so  as  to  be  prepared  to  act  in  any  emergency. 

That  upon  the  time-table  in  force  at  the  time  the  plaintiff 
was  injured,  and  which  had  been  so  in  force  from  and  after 

the day  of ,  18 — ,  which  was  also  in  the  possession 

of  the  plaintiff  from  the  time  the  same  went  into  effect  until 
he  was  injured,  were  the  following  printed  special  rules  for 
his  direction  and  guidance,  and  for  the  direction  and  guidance 
of  all  other  employees  of  defendant  in  and  about  the  move- 
ment of  cars,  trains  and  engines,  to  wit:  {^Copy  of  provision 
of  rule.'] 

That  by  reason  of  said  special  rule  it  became  and  was  the 
duty  of  the  plaintiff,  as  such  engineer,  in  and  about  the  move- 
ment of  his  said  engine  No.  ,  on  the  morning  of  the 

day  on  which  he  was  injured  [here  state  duty].  Yet,  not- 
withstanding the  provisions  of  said  general  and  special  rules 
and  said  special  directions  of  said  time-table,  and  the  duties 
of  plaintiff  in  relation  thereto,  on  the  morning  of  the  day  on 
which  plaintiff  was  injured  he  recklessly  and  negligently  ran 
and  moved  his  said  engine  out  of  the  Y.  yard  onto  the  main 
track  —  beino-  the  same  track  on  which  train  No. must 
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approach  said  K.  from  said  S. —  long  before  said  train  No. 

bad  actually  arrived  in  said  Y.  yard,  and  recklessly  and 

negligently  ran  and   moved  his  said  engine  at  a  high  and 
grossly  negligent  rate  of  speed,  to  wit,  at  the  rate  of  from 

miles  per  hour,  in  the  direction  of  D.,  when  he  did  not 

know  and  had  not  seen  that  said  train  No. had  arrived 

at  Y.,  whereby  his  engine,  at  or  about  the  place  stated  in  the 

petition,  and  while  said  train  No. was  approacliing  Y, 

on  the  same  track,  also  at  a  high  rate  of  speed,  bis  said  engine 

came  into  collision   with  said  train   No.  ,  whereby  the 

plaintiff  was  injured  and  other  employees  of  the  defendant 
killed  and  injured. 

And  the  defendant  avers  that  all  the  injuries  sustained  by 
the  plaintiff,  at  the  time  alleged,  resulted  directly  from  and 
by  reason  of  his  own  gross  and  criminal  negligence,  in  the 
manner  aforesaid,  and  not  by  reason  of  any  negligence  or 
want  of  care  on  the  part  of  the  defendant  in  any  respect 
whatever. 

Note. —  L.  S.  &  M.  S.  Ry.  Co.  v.  Lindsay,  error  to  circuit  court  of  Mahon- 
ing county,  Ohio.  Judgments  of  lower  court  in  favor  of  petition  affirmed. 
But  the  court,  Gilmer,  J.,  charged  in  suhstance  tliat  if  the  jury  found  that 
the  plaintiff  was  injured  by  reason  of  violation  of  the  rules  of  the  company, 
that  he  was  guilty  of  contributory  negligence,  and  that  he  could  not  re- 
cover. 

Duty  as  to  rules. — A  company  is  bound  to  only  ordinary  care  in  making 
rules,  and  to  anticipate  and  guard  against  such  accidents  as  may  reasonably 
be  foreseen.     Berrigan  v.  Railroad  Co.,  131  N.  Y.  58:^3. 
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NEGLIGENCE  CAUSING  PERSONAL  INJURY,  INCLUDING  A  DIS- 
CUSSION OF  GENERAL  QUESTIONS  OF  NEGLIGENCE  RELAT- 
ING TO  VARIOUS  RELATIONS  OF  PARTIES. 
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Sec.  914.  Actionable  negligence.— Actionable  negligence 
is  the  neglect  to  use  ordinary  care  or  skill  towards  a  person 
to  whom  the  defendant  owes  the  duty  of  observing  ordinary 
care  and  skill,  by  reason  of  which  neglect  the  plaintiff,  with- 
out contributory  negligence  on  his  part,  has  suffered  injury 
to  his  person  or  property.^  A  person  performing  a  lawful 
act  is  not  responsible  for  an  injury  arising  therefrom  unless 
it  be  occasioned  by  his  own  negligence,  carelessness  or  wanton- 
ness.^ The  rule  is  well  settled  that  a  plaintiff  may  recover 
even  though  his  own  negligence  subjected  him  to  the  risk, 
if  the  defendant,  after  he  became  aware  or  ought  to  have  be- 
come aware  of  the  plaintiff's  danger,  failed  to  use  ordinary 
care  to  avoid  the  injury.'  Failure  of  a  telegraph  company  to 
transmit  and  deliver  a  message  in  proper  form  \^  prima  facie 
negligence  for  which  the  .company  is  liable.*  And  so  is  an 
agricultural  society  liable  in  an  action  for  damages  by  a  per- 
son who,  while  attending  a  fair  and  occupying  a  seat  in  the 
grounds  of  such  society,  sustains  an  injury  in  consequence  of 
the  negligent  construction  of  the  seats.' 

Carriers  of  passengers  must  exercise  the  greatest  care  for 
the  safety  of  their  passengers ;  and  where  an  injury  results  to 
a  passenger  fro'm  a  collision,  ?i prima  facie  case  of  negligence 
arises,  v^^hich  the  company  must  rebut  by  showing  either  that 
the  injury  did  not  result  from  its  carelessness,  or  that  the 
neffliffence  of  the  defendant  contributed  thereto.'  If  a  con- 
tract  for  the  carriage  of  passengers,  made  in  another  state, 
contains  a  stipulation  relieving  the  carrier  from  an  injury 
■which  is  valid  in  the  state  where  made,  a  right  of  action  will 
not  arise  in  a  sister  state  whose  laws  would  permit  the  action 
to  be  sustained,  by  reason  of  the  fact  that  the  parties  are 

» Harriman  v.  Railway  Co.,  45  O.  S.  Me.  709 ;   Rittenhouse  v.  Telegraph 

20.  Co..  44  N.  Y.  265 ;  Tyler  v.  Telegraph 

2  Titus  V.  Lewis,  33  O.  S.  804.    No  Co.,  60  111,  421;  Turner  v.  Telegraph 

recovery  can  be  had  when  plaintiff  Co.,  41  la.  458. 

is  guilty  of  contributory  negligence.  »  Dann  v.  Agricultural  Society,  46 

Railroad  Co.  v.  Terry,  8  O.  S.  570.  O.  S.  93. 

s  Railroad  Co.  v.  Kassen,  49  O,  S.  6  Railroad  Co.  v.  Mowery,  36  O.  S. 

230;  Kerwhaker  v.   Railroad  Co.,  3  418;  Curtis  v.  Railroad  Co.,  18  N.  Y. 

O.  S.  172.  542 ;    Holbrook  v.   Railroad  Co.,  13 

*  Telegraph  Co.  v.  Griswold,  37  O.  S.  Kern.  236. 
801;    Bartlett  v.   Telegraph   Co.,  62 
56 
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under  the  jurisdiction  of  such  sister  state.^  In  an  action  b}^  a 
parent  for  an  injury  to  a  minor  son  for  the  recovery  of  the 
loss  of  service  of  such  minor  until  he  becomes  of  age,  the  peti- 
tion should  contain  a  special  averment  alleging  loss  of  pros- 
pective service  in  order  to  warrant  a  recovery  therefor.^  The 
doctrine  of  imputed  negligence  does  not  prevail  in  Ohio.^ 
In  an  action  for  personal  injury,  to  warrant  a  recovery  for 
a  physician's  bill  as  an  element  of  damages,  it  must  be  spe- 
ciall}'^  pleaded.* 

Sec.  915.  NegatiTiug  contributory  negligeuce.—  The  courts 
are  not  in  accord  upon  the  question  of  negativing  contributory 
negligence  by  the  plaintiff.  Some  ])lant  themselves  on  the 
broad  ground  that  the  plaintiff  must  in  every  instance  aver 
that  he  was  without  fault.*  Tiie  rule  most  generally  adopted 
is  that  it  is  not  necessary  that  the  plaintiff  should  allege  that 
he  was  free  from  negligence,  as  it  is  a  matter  of  defense.  This, 
however,  is  confined  to  cases  where  the  relation  of  the  parties 
does  not  require  or  impose  any  duty  on  the  person  injured 
toward  the  one  causing  the  injury,  or  otherwise,  except  to  use 
ordinary  care  to  avoid  the  injury.^  Where,  however,  the  facts 
stated  in  a  petition  show  that  the  plaintiff  sustains  a  relation 
to  the  defendant  such  as  would  suggest  the  implication  of 


I 


1  KnowltoQ  V.  Railway  Co.,  19  O.  S. 
260. 

2  Cincinnati  Omnibus  Co.  v.  Kuhn- 
ell,  11  W.  L.  B.  189,  citing  1  R  D. 
Smith,  52;  Thompson  on  Neg.  1250; 
Shearman  &  Redfield  on  Neg.  608 ; 
2  Nash's  Pldg.  997;  1  Bates'  Pldg. 
148 ;  73  Ind.  252. 

3  Railroad  Co.  v.  Manson,  30  O.  S. 
451 ;  Street  Ry.  Co.  v.  Eddy,  43  O.  S. 
91 ;  Transfer  Co.  v.  Kelly,  36  O.  S.  86. 

4  Railway  Co.  v.  Zepperlein,  1  O. 
C.  C.  36. 

»  Raih-oad  Co.  v.  Peters,  80  Ind.  168. 
In  Indiana  the  decisions  upon  this 
1  oint  are  so  numerous  that  one  case 
will  serve  as  an  illustration.  See 
Shearman  &  Redf.  on  Neg.,  sees.  43, 
44,  and  cases  cited ;  Railway  Co.  v. 
Winkle,  33  Ind.  639 ;  Baker  v.  Baum- 
gartner,  5  Ind.  App.  576;    Phoenix 


Ins.  Co.  V.  Pennsylvania  Co.,  83  N.  E. 
Rep.  970. 

6  Street  R.  R.  Co.  v.  Nolthenius,  40 
O.  S.  376-80 ;  Robinson   v.  Gary,  28 
O.  S.  241 ;  Voss  v.  Young,  10  W.  L.  B. 
292 ;  Eskridge  v.  Lewis,  32  Pac.  Rep- 
1104  (Kan.,  1893).     The  averment  of 
defendant's  negligence  includes  the 
want  of  contributory  negligence.  Lee 
V.  Gas  Light  Co.,  94  Ind.  115.   The  ex- 
ercise of  ordinary  care  is  to  be  pre- 
sumed from    the  natural    order  of 
things.     Shearman  &  Redf.  on  Neg., 
sees.  43,  44.     It  need  not  be  affirma- 
tively  alleged.     Hudson   v.  Railway 
Co.,  101   Mo.  13;  Mele  v.  Canal  Co. 
14  N.  Y.  S.  630;  Boyd  v.  Oddons,  9' 
Cal.  519;    32  Pac.  Rep.   569  (1893) 
Robinson  v.  Railroad  Co.,  48  Cal.  409 
McGhee  v.  Railroad  Co.,  78  Cal.  430 
21  Pae.  Rep.  114;    Conroy   v.  Con- 
struction Co.,  23  Fed.  Rep.  71. 
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negligence,  as  agent  or  employee,  then  he  must  negative  that 
implication  by  an  averment  that  he  was  without  fault,  to  make 
a  prima  facie  case.^  Even  though  the  plaintiff  is  not  an  agent 
or  employee  of  the  one  causing  the  injury,  cases  may  arise 
where  a  statement  of  the  facts  will  show  pr^ima  facie  that  he 
was  the  proximate  cause  of  the  injury,  in  which  event  he 
should  plead  that  he  exercised  due  care  to  avoid  the  injury.^ 

In  all  cases,  therefore,  by  a  servant  against  his  master,  or 
agent  against  his  principal,  or  where  the  statement  of  facts 
presumptively  shows  contributory  negligence,  the  plaintiflf 
must  allege  that  he  was  without  fault. 

Sec.  916.  Negligence,  liow  pleaded. —  In  all  of  the  works 
examined,  the  writers  have  uniformly  laid  down  the  rule 
that  in  pleading  negligence  a  general  allegation  is  sufficient, 
and  this  view  is  entertained  by  some  courts.  It  is  said  by 
those  adopting  this  view  that  negligence  is  a  conclusion  of 
fact  and  not  of  law,'  The  term  "general  allegation  of  neff- 
ligence"  is  too  broad.  The  facts  necessary  to  describe  the 
particular  act  complained  of  must  of  necessity  be  particularly 


1  Railroad  Co.  v.  Barber,  5  O.  S. 
541 ;  Street  R.  R  Co.  v.  Nolthenius, 
supra;  Cincinnati  St.  Ry.  Co.  v.  Full- 
bright,  7  W.  L.  B.  187.  Where  the 
evidence  of  the  plaintiff  raises  a  pre- 
sumption of  negligence,  he  must  re- 
move the  presumption  before  he  can 
recover.  Railroad  Co.  v.  Whitacre, 
35  O.  S.  627;  Hays  v.  Galla-Iier,  72 
Pa.  St  140;  Robinson  v.  Gary,  28 
O.  S.  241.  See  Coursel  v.  Railroad  Co., 
6  W.  L.  B.  190 ;  Hoth  v.  Peters,  55 
Wis.  405. 

2  Hoth  V.  Peters,  55  Wis.  405 ;  Rail- 
road Co.  V.  Barber,  supra;  Robinson 
V.  Gary,  sxtpra;  Railroad  Co.  v.  Whit- 
acre, supra.  The  distinctions  pointed 
out  in  tliis  section  are  not  observed 
in  practice,  as  almost  every  practi- 
tioner alleges  in  every  case  that  the 
plaintiff  was  without  fault.  In  the 
forms  given,  the  usual  allegations 
that  it  was  without  fault,  are,  when 
thought  unnecessary,  inclosed  in 
brackets,  indicating  that  the  same 
may  or  may  not  be  used. 


3  Bliss  on  Code  Pldg.,  sec.  211a, 
citing  Railroad  Co.  v.  Woffe,  80  Ky. 
84;  Grinde  v.  Railroad  Co.,  42  la. 
376;  Oldfield  v.  Railroad  Co.,  14 
N.  Y.  310,  adding  that  certain  Mis- 
souri cases  seem  to  require  the 
facts  constituting  negligence  to  be 
stated ;  Bufiington  v.  Railroad  Co., 
64  Mo.  246;  Waldhier  v.  Railroad 
Co.,  71  Mo.  514;  Edens  v.  Same,  72 
Mo.  212.  See,  also,  Bliss  on  Code 
Pldg.,  sec.  174 ;  Mack  v.  Railroad  Co., 
77  Mo.  232;  McCauley  v.  Davidson, 
10  Minn.  418;  Clark  v.  Railway  Co., 
3  Colo.  343 ;  Otto  v.  Railroad  Co.,  12 
Mo.  App.  168 ;  Meyer  v.  Railroad  Co., 
64  Mo.  542;  Ware  v.  Gay,  11  Pick. 
106. 

Maxwell  on  Code  Pldg.,  sec.  251, 
states  that  negligence  is  a  qualifying 
word  showing  the  manner  in  which 
the  act  was  done,  and  is  an  issuable 
fact  Citing  Missouri  cases  supra. 
Si  e  Boone  on  Code  Pldg.,  sec.  174. 

Although  it  is  necessary  to  state 
wherein    the    negligence    consisted, 
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set  forth,  and  in  doing  so  it  may  be  stated  that  it  was  neg- 
ligently done,  and  the  expression,  "  general  allegation  of  neg- 
lioence ,"  is  used  to  characterize  the  facts  which  constitute  the 
negligence.     To  state,  therefore,  that  a  general  allegation  of 
negligence  is  sufficient  is  certainly  misleading.     If  construed 
and  followed  strictly,  a  general  allegation  of  negligence  does 
not  charge  any  fact,i  and  the  pleading  undoubtedly  would  be 
subject  to  a  motion  to  make  definite  and  certain.^    It  is  not 
necessary  to  state  all  the  facts  which  contribute  to  the  pri- 
mary act  complained  of,  or  which  tend  to  establish  the  neg- 
ligence of  such  act.     An  allegation  that  the  defendant  neg- 
ligently committed  the  particular  act  which  led  to  the  injury 
furnishes  the  predicate  for  the  proof  of  all  such  incidental 
facts  and  circumstances,  both  of  omission  and  commission,  as 
fairly  tend  to  establish  the  negligence   of  the  primary  act 
complained  of.'    In  any  event  it  will  be  conceded  that  a  gen- 
eral averment  is  good  only  as  against  a  demurrer,  and  this  is 
the  doctrine  maintained  by  an  apparent  weight  of  authority.* 
A  petition  may  be  good  as  against  a  demurrer  if  it  contains 
the  substantial  elements  of  a  cause  of  action,  however  indefi- 
nitely they  may  be  stated,  as  it  will  be  treated  as  alleging  by 
implication  every  fact  which  can  be  implied  from  its  aver- 
ments by  the  most  liberal  intendment.' 

this  may  be  done  in  general  terms.  Penn.  Co.,  38  O.  S.  632 ;  3  Bates  on 

Wills  V.  Railroad  Ca,  44  Mo.  App.  51 ;  Pldg.  615.     Compare  Woodward  v. 

Palmer  v.  Railroad  Co.,  76  Mo.  317.  Railroad  Co.,  18  Oreg.  289,  and  cases 

A  general  averment  of  negligence,  reviewed,  as  to  variance, 

however,  without  stating  wherein  it  *  Gulf,  etc.  R  R.  Co.  v.  Washington, 

consisted,  is  fatal.    Waldhier  v.  Rail-  49  Fed.  Rep.  347 ;  Harper  v.  Railroad 

road  Co.,   71   Mo.   514;    Current  v.  Co.,  36  Fed.  Rep.  102;  Railroad   Co. 

Railroad  Co.,  86  Mo.  62.  v.  Crenshaw,  65  Ala,  566 ;  Anderson 

iMcPherson  v.  Pacific  Bridge  Co.,  v.  East,  117  Ind.  136;  18  N.  E.  Rep. 

30  Oreg.  486;  36  Pac.  Rep.  560  (1891) ;  726;  Scott  v.  Hogan,  72  la.  614;  34 

Woodward  V.  Railroad  Co.,  18  Oreg.  N.  W.  Rep.  444;  McFadden  v.  Rail- 

239  way  Co.,  92  Mo.  343 ;  Railway  Co.  v. 

"  2'Railroad  Co.  V.  O'Neil,  49  Kan.  Wynant,  100  Ind.  160;  Mining  Co.  v. 

367 ;  Railroad  Co.  v.  Chester,  57  Ind.  Patton,  129  Ind.  472 ;  Deller  v.  Hoflfer- 

397;  Jones  V.White,  90  Ind.  255.  burth,   127    Ind.    414;    Rushville  v. 

3  Davis  V.  Guarnieri,  45  O.  S.  470;  Thimes,  107  Ind.  475;  Railroad  Co. 

Warev.  Gay.llPick.  106;  McCauley  v.  O'Neil,   49    Kan.    367;    Jones  v. 

V.  Davidson,  10  Minn.  418;   Grinde  White,  90  Ind.  355. 

v!  Railroad  Co.,  43  la.  376 ;  Railroad  »  Railroad   Co.  v.  Washington,  49 

Co.  V.  Keelev,  23  Ind.  133;  Meek  v.  Fed.  Rep.  349;  Fordyce  v.  Merrill.  4'.» 
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This  question  must  be  considered  in  another  light.  Negli- 
gence cannot  be  alleged  without  setting  forth  the  acts  and 
omissions  of  the  defendant  upon  which  the  right  to  recovery 
is  based,  and  then  showing  by  appropriate  averments  that  they 
occurred  through  the  negligence  of  the  defendant.  The  rule 
that  facts  constituting  the  cause  of  action  must  be  stated  plainly 
and  concisely  is  fundamental,  and  applies  in  all  its  force  to 
allegations  of  negligence.^  The  petition  should  show  to  which 
servant  or  servants  of  the  defendant  negligence  is  imputed, 
and  state  fully  and  dejRnitely  what  acts  or  omissions  of  such 
servants  constitute  the  negligence  complained  of.^  The  peti- 
tion must  also  show  a  legal  duty  or  obligation  imposed  on  the 
defendant  toward  the  person  injured,  existing  at  the  time  and 
place  of  the  injury,  which  the  defendant  failed  to  perform,  by 
reason  of  which  the  injury  was  occasioned.^  It  is  not  suffi- 
cient to  allege  that  a  duty  existed,  and  that  the  defendant 
violated  it,  but  all  the  facts  showing  the  duty  should  be  stated. 
An  averment  that  plaintiff  was  in  the  car  of  the  defendant 
and  was  thrown  therefrom  bv  the  carelessness  and  negligence 
of  the  defendant  is  too  general.^  And  so  an  averment  in  a 
petition  for  injuries  sustained  by  stepping  through  a  walk 
which  was  out  of  repair,  that  "  then  and  there,  and  long  prior 
thereto,  it  had  been  the  duty  of  said  defendant  to  keep  the 
sidewalk  in  safe  condition,"  is  not  an  allegation  of  fact,  but  a 
conclusion  of  law.®  But  a  petition  which  alleges  that  the 
plaintiff,  while  a  passenger  on  a  street-car,  was  thrown  under 
the  wheels  of  the  car  b}'  gross  carelessness  and  negligence  of 
the  employees  in  charge  of  the  car,  has  been  held  to  be  a  suf- 
ficient aileofation  to  show  neglioence.^ 

Ark.  277 ;  5  S.  W.  Rep.  329 ;  Green  v.  132 ;  Evansville  R.  R  Co.  v.  Griffin, 

Mayer,  8  Abb.  Pr.  27.     The  acts  may  100    lud.   221;    50    Am.    Rep.    783;- 

be  set  out  with  a  reasonable  degree  of  Sweeney  v.  Railway  Co.,  10  Allen, 

particularity  and    then    allege  that  368.     See,  also,  Black's  P.  &  P.,  sec. 

they  were  negligently  done.     Ginley  138. 

V.  Railroad  Co.,  93  Mo.  445 ;  Sullivan  <  Angus   v.   Lee,  40  111.  App.  804. 

V.  Railroad  Co.,  97  Mo.  113-17.  See  Clark  v.  Dyer,  81  Tex.  339-345. 

1  Woodward    v.   Railroad  Co.,   18  &  Railroad  Co.  v.  Van  Horn,  38  N.  J. 
Oreg.  289;  Field  v.  Raihoad  Co.,  76  L.  133. 

Mo.  614;  Thomas  v.  Railroad  Co.,  40  eSammins  v.  Wilhelui,  6  O.  C.  C. 

Ga.  231.  565. 

2  Railway  Co.  v.  O'Neil,  49  Kan.  367.  ^  Richmond  v.  Second  Ave.  R.  Ca, 
SThiele  v.  McManus,  3  Ind.  App.  19  N.  Y.  S.  597. 
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Sec.  917.  Petition  for  injury  from  snow  and  ice  falling 
from  roof  of  building. — 

[^Caption  and  formal  averment.'] 

On  the day  of ,  18 — ,  defendant  was  the  owner 

and  in  possession  of  certain  premises  located  at  No. ,  M. 

street,  in  the  city  of ,  in  said  county  and  state.  That  de- 
fendant has  erected  thereon  a  building  in  such  a  manner  that 
the  roof  thereof  projects  over  the  sidewalk  running  along  said 
building,  so  that  snow  and  ice  will  fall  therefrom  upon  the 
sidewalk,  which  said  sidewalk  is  used  by  the  general  travel- 
ing public. 

That  on  or  about ,  18 —  ,the  roof  of  defendant's  said 

building  was  covered  with  snow  and  ice,  which  the  defendant 
negligently  permitted  to  remain  there,  and  did  not  take  any 
precaution  to  prevent  said  snow  and  ice  from  falling  upon  the 
sidewalk  or  to  protect  those  who  passed  his  said  building. 

That  on  the day  of ,  18 — ,  plaintiif  was  passing 

along  the  sidewalk  in  front  of  said  defendant's  said  building, 
when,  by  reason  of  the  failure  and  neglect  of  said  dei'endant 
to  properly  remove  said  snow  and  ice  so  that  the  same  would 
not  fall  upon  and  injure  foot-travelers  upon  said  sidewalk,  a 
large  quantity  of  the  said  snow  and  ice  so  as  aforesaid  upon 
the  roof  of  said  defendant's  building  fell  therefrom  upon  the 
sidewalk  where  plaintiff  was  passing,  striking  plaintiff  and  in- 
juring him.     [State  7iature  of  injuries.'] 

[Prayer.'] 

Note.— Founded  on  Smethurst  v.  Church,  148  Mass.  261.  A  traveler  has 
the  same  right  to  enjoy  the  use  of  the  highway  undisturbed  as  if  he  were 
the  owner  in  fee-simple.  Shipley  v.  Fifty  Associates,  101  Mass.  251 ;  S.  C, 
106  Mass.  194.  So  the  owner  of  a  building,  the  roof  of  which  projects  so 
that  snow  and  ice  will  in  the  ordinary  course  of  things  fall  upon  persons  in 
the  highway,  is  liable  without  proof  of  further  negligence  to  a  person  in- 
jured thereijy.  Smethurst  v.  Church,  148  Mass.  261.  But  the  owner  has 
Deen  held  not  liable  where  he  has  let  the  premises  to  a  tenant  Clifford  v. 
Cotton  Mills,  146  Mass.  47,  If  the  nuisance  exists,  however,  at  the  time  the 
premises  are  let,  the  landlord  can  be  held,  although  the  tenant  may  also  be 
liable  to  the  person  injured  Daloy  v.  Savage.  145  Mass.  38,  41 ;  Svvords  v. 
Edgar.  59  N.  Y.  28 ;  Joyce  v.  Martin,  15  R.  I.  558.  The  liability  will  stop 
with  the  tenant  whose  intervening  wrong  is  the  immediate  cause  of  the 
•damage.  Mellen  v.  Morrill,  126  Mass.  545;  Edwards  v.  Railroad  Co.,  98 
N.  Y.  245. 

Sec.  918.  Petition  against  lot-owner  for  injury  occurring 
througli  neglect  of  independent  contractor  in  failing  to 
cover  coal  vaults  in  sidewalk  in  front  of  building. — 

[Caption.] 

The  plaintiff  says  that  on  the  day  of ,  18 — ,  the 

defendants  were  the  owners  of  a  leasehold   estate  of  and  in 

certain  real  property  on  street,  in  the  city  of ,  and 

were  then  in  the  possession  of  said  property,  erecting  and  had 
then  nearly  completed  thereon  a  business  block.     That  said 


I 


§919.]  NEGLIGENCE    CALSFXG    PEKSONAL    INJURY.  887 

build ing  was  being  made  to  front  on  said  street   for  a 

distance  of  some  feet.     That  said  street  is  a  common 

thoroughfare,  and  that  there  is  a  large  amount  of  travel  upon 
the  same,  and  upon  the  sidewalk  along  the  same,  and  directly 
in  front  of  said  building.  That  said  defendants  took  up  and 
removed  suid  sidewalk  in  front  of  said  premises,  and  built 
therein  coal  vaults  and  a  ]irivate  passage-way,  and  then  relaid 
said  sidewalk  in  part,  leaving  openings  thei-ein  some  twelva 
feet  long  and  four  feet  wide  and  some  nine  or  ten  feet  deep. 

That  while  said  passage-way  and  vaults  were  being  con- 
structed by  said  defendants  thev  kept  said  place  weU  pro- 
tected by  a  fence,  but  after  said  walk  had  been  replaced  in 
part,  and  said  openings  remaining,  said  defendants  took  away 
said  fence,  covered  said  openings  over  with  old  and  loose 
boards  entirely  insufficient  to  protect  and  make  safe  public 
travel  upon  said  sidewalk,  and  said  places  were  left  by  said 
defendants  without  proper  protection,  and  without  any  lio-ht 
or  signal  to  indicate  danger.  And  on  the  night  of  the  t?ay 
aforesaid  said  sidewalk  was  left  by  said  defendants  in  said 
unsafe  and  dangerous  condition. 

That  the  plaintiff  on  the  night  aforesaid  was  lawfullv  trav- 
eling on  and  along  said  sidewalk,  and  was  wholly  unaware  of 
danger,  [and  without  fault  or  negligence  on  "his  part]  he 
stepped  upon  one  of  the  boards  covering  said  openings, 
when  the  same  gave  way  and  precipitated  him  into  said  ex- 
cavation, whereby  he  received  great  bodily  injuries,  and  was 
made  sick  and  sore.  His  ankle  was  dislocated,  his  leg  broken 
and  the  bone  driven  through  the  flesh,  lacerating,  bruising 
and  tearing  the  same.  That  he  was  kept  thereby  to  his  bed 
and  detained  from  his  business  for  nine  months  or  more,  and 

was  compelled  to  expend   in  consequence  thereof  $ for 

medical  attendance  and   $ for  nursing.     That  his  said 

limb  is  not  yet  well  and  never  will  be,  and  said  ankle-joint  is 
i>ermancntly  stiff.  That  he  has  by  reason  of  his  said  injuries 
suffered  and  still  suffers  intense  pain.  Whereby  plaintiff 
says  that  he  has  been  damaged  to  the  amount  of  $ — ^. 

Wherefore  plaintiff  prays  that  he  may  have  judgment 
against  the  defendants  for  the  sum  of  8 • 

Note.—  From  Hawver  v.  Wlialen,  49  O.  S.  69,  in  which  it  was  held  that 
an  owner  of  a  city  lot  who  is  erecting  a  building,  who  makes  excavations 
in  the  sidewalk  for  coal  vaults,  and  lea'ves  the  same  unprotected,  is  liahio 
in  damages  to  a  person  who  is  injured  by  reason  of  failure  to  keep  the 
same  guarded,  even  though  it  be  caused  b}'  a  contractor  who  has  the  work 
in  charge. 

Sec.  919.  Petition  for  leaving  hole  uncovered  on  premises 
by  reason  whereof  anotlier  fell  into  it.— 

{Caption  a)id formal  averments.'] 

Defendant  is,' and  was  on  the day  of  ,  18—,  the 

owner  and  in  possession  of  certain  premises  known  as  
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and  situated  in    county,  Ohio,  which  said  premises  were 

located  along  a  certain  public  highway.     That  from  and  after 

the day  of  ,  18 — ,  there  was  a  certain  hole  which 

opened  into  a  cellar  belonging  to  and  a  part  of  said  premises 
of  said  defendant.  That  said  defendant  failed  and  neglected 
to  place  any  covering  or  protection  over  said  hole,  but  wilf  ull}'- 
and  negligently  permitted  the  same  to  be  and  remain  open 
for  a  long  period.  That  by  reason  of  said  defendant's  care- 
lessness and  negligence  in  so  failing  to  provide  a  covering  for 

said  hole,  plaintiff  did  on  the  day  of ,  18 — ,  while 

lawfully  passing  along  said  highway  in  the  night-fime  of  said 
day,  fall  into  said  hole,  thereby  breaking  his  leg,  etc.     IDe- 
scrihe  injui'ies  and  allege  special  damages.'] 
[  Prayer.'] 

Note.— The  owner  of  land  is  liable,  to  those  coming  upon  it  at  his  invita- 
tion on  business,  for  an  injury  caused  by  the  unsafe  condition  of  the  land 
or  access  thereto.  Pierce  v.  Whitcomb,  48  Vt.  127;  s.  c,  21  Am.  Rep.  120; 
Carlton  v.  Iron  Co.,  99  Mass.  216 ;  Beck  v.  Carter,  68  N.  Y.  283 ;  S.  a,  24  Am. 
Rep.  175.  An  excavation  immediately  adjoining  a  foot-way  is  a  public 
nuisance,  for  which  the  owner  of  the  premises  is  liable.  Barnes  v.  Ward, 
67  E.  C.  L.  392.  But  if  a  person  of  his  own  motion  deviates  from  the  high- 
way, or  goes  into  places  of  danger,  he  assumes  the  risk,  and  the  owner  1? 
not  responsible.  Beck  v.  Carter,  supra;  Sweeney  v.  Railroad  Co.,  10  Allen, 
368;  Elliot  v.  Perry,  10  Allen,  385;  Sawyer  v.  Railroad  Co.,  27  Vt.370.  The 
true  test  of  legal  liability  is  whether  or  not  the  excavation  be  substantially 
adjoining  the  way.     Barnes  v.  Ward,  9  C.  B.  392;  S.  C,  67  K  C.  L.  392. 

Sec.  920.  Petition  agaiust  railroad  company  for  failure 
to  furnish  suitable  platform  for  boarding  car^  and  for  sud- 
denly starting  train, — 

Plaintiff  says  that  the  defendant  is  an  association  of  persons 
duly  incorporated  under  the  laws  of  the  state  of  P.,  but  not 

incorporated  under  the  laws  of  Ohio.     That  on  the day 

of ,  18 — ,  the  defendant  was  in  the  occupancy  of  and 

operating  the railroad,  and  line  of  road,  running  from 

,  Ohio,  to ,  Pennsylvania,  and  was  engaged  in  the 

business  of  carr3ang  passengers  over  the  same  for  hire  and  re- 
ward.    That  on  the day  of  — '■ —  of  that  year  she  became 

and  was  a  passenger,  at  the  special  instance  and  request  of  the 
defendant,  upon  said  road,  to  be  carried  from  the  station 
at to  the  said for  a  certain  reward  paid  to  the  de- 
fendant; that  the  defendant  thereb}'-  promised  and  agreed  to 

carry  her  safely  from  said to ,  and  was  bound  thereby 

to  furnish  her  suitable  and  proper  means  whereby  she  could 
safely  enter  the  car  of  the  defendant,  and  was  bound  to  stop 
its  train  a  sufficient  length  of  time  to  enable  her  to  get  upon 
the  same.  That  at  the  station  where  this  plaintiff  was  com- 
pelled to  enter  the  train,  the  said  defendant  had  not  furnishetl 
any  platform  or  any  depot  for  the  accommodation  of  the 
passengers  who  were  in  the  habit  of  boarding  this  train  at 
that  point ;  that  the  ground  was  from  three  to  four  feet  below 
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the  lowest  step  on  the  car  and  thus  impeded  ingress  to  the 
car,  and  that  the  compan}''  had  supplied  no  conveniences  for 
persons  desiring  to  take  passage  at  that  point,  and  that  as 
she  was  about  to  get  upon  the  car  the  conductor  of  the  de- 
fendant gave  her  such  slight  assistance  in  climbing  up,  and 
so  carelessly  assisted  her,  that  on  getting  on  the  steps  of  the 
car  she  was  thrown  around  on  the  side  of  the  car,  and  through 
the  haste  of  the  defendant  in  starting  the  train  she  was 
bruised,  strained  and  injured  in  her  back  and  spine,  and  by 
reason  thereof  has  permanently  lost  the  use  of  her  lower 
limbs,  etc. 

Wherefore  she  prays  judgment,  etc. 

Note. —  From  Pennsylvania  Railroad  Co.  v.  Peoples,  31  O.  S.  537.  See 
Pennsylvania  Co.  v.  Marion,  123  Ind.  415;  Lucas  v.  Pennsylvania  Co.,  120 
Ind.  205.  The  company  must  provide  safe  means  of  access  to  and  from  its 
stations,  and  passengers  have  a  right  to  assume  that  the  means  provided 
are  reasonably  safe.     Railroad  Co.  v.  Trautwein,  53  N.  J.  L.  1G9. 

Sec.  921.  Petition  for  injuries  by  being  run  OYer  in  ve- 
hicle.— 

That  on  the day  of ,  IS — ,  the  plaintiff  was  law- 
fully in  possession  of  a  carriage,  to  wit,  a ,  and  a  horse 

drawing  the  same,  in  which  carriage  the  plaintiff  was  driving 
along  a  public  highway,  and  the  defendant  was  then  in  pos- 
session of  a  certain  carriage,  and  a  span  of  horses  then  under 
his  control  drawing  the  same  on  said  highwa3^ 

That  the  defendant  did  so  carelessly  and  negligently  man- 
age and  direct  his  horses  and  carriage  that  they  struck  the 
horse  and  carriage  in  which  plaintiff  was  riding  with  such 
great  force  and  violence  that  it  threw  plaintiff  with  great 
force  and  violence  out  of  his  said  carriage  upon  the  ground, 
and  [state  injuries  and  damages  sustained^ 

[Prayer.'] 

Sec.  922.  Petition  against  contractor  for  leaving  trench 
in  street  open  and  unguarded. — 

[Caption  and  formal  averinents.'] 

That  on  the day  of ,  18 — , street,  in  the  citv 

of ,  in  county,  was  and  still  is  a  common  highwa3^ 

That  on  said  day  the  defendant  entered  into  a  contract  with 
the  proper  authorities  to  lay  down  a  certain  water  [or,  gas] 
pipe  therein.  That  it  was  the  duty  of  said  defendant  to  keep 
said  street  in  a  reasonably  secure  condition  while  performing 
said  labor,  and  thereupon  the  defendant  dug  a  trench  in  said 
street  about feet  in  width  and feet  deej)  for  the  re- 
ception of  said  pipe,  and  wrongfully  left  the  same  open  during 
the  night-time  without  any  guard,  light  or  signal  to  indicate 
the  existence  of  such  trench,  and  without  any  proper  precau- 
tions against  accident. 
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That  on  the day  of ,  18 — ,  the  plaintiff,  while  law- 
fully drivino;-  along  said  street  in  the  night-time,  without  any 
warning  or  knowledge  of  the  existence  of  said  trench,  drove 
into  said  trench,  and  his  carriage  was  overturned  and  broken 
[state  the  personal  injury]. 

[State  (lain ages.] 

Sec.  1)23.  Petition  for  injury  to  a  person  about  to  take 
passage  caused  by  negligently  posting  an  incorrect  notice 
of  the  arrival  of  a  train,  whereby  the  person  injured  was 
induced  to  cross  the  track  when  train  ran  upon  him. — 

Defendant  is  a  corporation,  duly  organized  under  the  laws 

of  the  state  of  Ohio,  and  on  the day  of ,  18 — ,  owned 

and  occupied  a  certain  railroad,  known  as  the  Railway, 

with  tracks,  cars,  locomotives  and  appurtenances  thereto  be- 
longing. At  and  for  a  long  time  prior  to  said  date  said  com- 
pany was  accustomed  to  and  did  publish  notices  upon  a  bulletin 
board,  placed  by  the  defendant  for  that  purpose  in  its  passen- 
ger depot  at  N.  station  in  said  county,  informing  the  public 
whether  expected  and  approaching  trains  upon  said  railroad 
would  arrive  at  said  station  "  on  time,"  that  is  to  say,  at  the 
precise  time  appointed  for  the  arrival  of  said  trains  as  stated 
on  the  printed  and  published  time-tables  of  said  company,  or 
Avhether  said  trains  would  arrive  "  behind  time,"  and  if  so, 
how  many  minutes,  that  is  to  say,  how  many  minutes  after 
said  appointed  times  said  trains  would  arrive;  and  the  public, 
including  the  plaintiff,  were  accustomed  to  and  did  rely  upon 
said  notices  on  said  bulletin  boards  as  correct. 

On  said  day  defendant,  having  the  means  of  knowing  that 
the  train  from  the  east  hereinafter  mentioned  was  approach- 
ing said  station  and  would  arrive  thereat  "  on  time,"  or  nearly 
so,  that  is  to  say,  at  or  near  the  time  appointed  for  the  arrival 
of  said  train  as  stated  on  said  printed  and  published  time-tables, 
wrongfully  and  neglicrently  caused  a  false  and  incorrect  notice 
to  be  placed  on  said  bulletin  board,  announcing  to  the  public 
that  said  train  would  arrive  at  said  station minutes  "be- 
hind time,"  that  is  to  say, minutes  after  the  time  ap- 
pointed for  its  arrival  as  aforesaid;  which  notice  the  plaintiff 
then,  before  the  arrival  of  said  train,  read,  believed  to  be  cor- 
rect, and  relied  upon;  whereas,  said  train  did  in  fact  arrive  at 

said  station  on  time  or  nearly  so,  and  not minutes  behind 

time. 

That  on  said  day  and  just  before  the  arrival  of  said  train  at 
said  station  upon  a  track  of  said  railroad  next  to  the  passenger 
depot  platform,  the  defendant  caused  another  train,  arriving 
from  the  west  at  said  station  and  eastward-bound,  to  be  run 
upon  a  track  next  beyond  the  one  hereinbefore  mentioned 
from  said  depot  platform,  so  that  it  became  and  was  neces- 
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sary  for  passengers  to  cross  the  first-mentioned  track  in  pass- 
inp^  from  said  platform  to  said  eastward-bound  train. 

That  he  had  bought  and  procured  of  the  defendant  a  ticket 
as  a  passenger  on  its  trains  to  and  from  C,  the  station  on  said 
railroad  next  east  of  said  jS^.,  and  at  the  time  of  the  occur- 
rences hereinafter  stated  was  crossing  said  track  nearest  to 
said  platform,  from  said  platform,  for  the  purpose  of  taking 
passage  on  said  eastward-bound  train  for  said  C. 

That  on  said  day  there  were  street  and  highway  crossings 
over  and  upon  said  railroad  at  both  the  eastern  and  western 
ends  of  said  depot,  and  that  no  signals,  by  bell  or  whistle  or 
otherwise,  were  given  of  the  approach  of  said  train  from  the 
east  as  required  by  law,  but  the  same  were  by  the  defendant 
negligently  and  unlawfully  omitted ;  and  the  defendant,  at 
said  time  while  the  plaintiff  was  lawfully  crossing  its  said 
track  for  the  purpose  aforesaid,  caused  its  said  train  from  the 
east  to  be  hidden  and  obscured  from  the  view  of  the  plaintiff, 
by  its  trucks  loaded  with  baggage  and  other  obstructions  to 
the  view,  and  caused  said  train  from  the  east  to  be  run  at  a 
reckless  and  negligent  rate  of  speed,  and  so  negligentlv  man- 
aged and  conducted  its  said  train  from  the  east,  consisting  of 
a  locomotive  and  cars,  that  the  plaintiff,  by  reason  of  said  neg- 
ligent and  unlawful  acts  and  omissions  of  the  defendant  [and 
without  any  fault  or  negligence  on  his  part],  was  violently 
struck  and  run  upon  by  said  train  from  the  east,  whereby 

{state  injuries  and  damages'],  to  his  damage dollars,  for 

which  he  asks  judgment. 

Note.— From  L.  S.  &  M.  S.  Ry.  Co.  v.  Herrick,  49  O.  S.  25. 

Sec.  924,  Petit'on  for  iujury  to  passeuger  by  failing  to 
give  proper  time  to  alight. — 

{Averment  of  corporate  character.'] 

That  on  the  day  of  ,  18 — ,  the  said  defendant 

owned  and  used  a  certain  line  of  railroad  leading  from  the 
city  of  C.  to  the  city  of  T.,  all  within  said  state  of  Ohio. 

That  on  the  said day  of ,  18 — ,  said  defendant  was 

the  owner  of  certain  trains,  cars  and  locomotives  running 
upon  said  railroad,  and  was  thereby  engaged  in  the  business 
of  common  carrier  of  ])assengers  and  their  baggage  upon  its 
said  line  of  railroad. 

That  on  the  said day  of ,  18 — ,  the  said  plaintiff 

was  properly  a  passenger  with  her  baggage  on  one  of  the 
trains  and  cars  of  said  defendant,  going  from  U.  S.  station 
southward  to  F.  station  on  said  railroad,  and  all  within  said 
county;  and  upon  the  arrival  of  said  train  and  cars  at  said 
F.  station  defendant  undertook  through  its  acrents  and  serv- 
ants  to  so  carefully,  skilfully,  prudently  and  properly  man- 
age and  control  said  train  and  cars  as  to  enable  and  allow 
said  plaintiff  to  then  and  there  safely  alight  therefrom. 
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That  said  defendant  by  its  said  agents  and  servants  so  care- 
lessly, negligently,  unskilfully  and  improperly  managed  and 
controlled  said  train  and  cars  that  said  plaintiff  was  not  al- 
lowed proper  and  reasonable  time,  attention  and  opportunity 
to  safely  alight  therefrom  at  said  F.  station ;  and  by  reason 
of  said  careless,  negligent,  unskilful  and  improper  manage- 
ment and  control  of  said  train  and  cars,  the  said  plaintiff  [with- 
out fault  or  want  of  proper  care  on  her  part]  was  violently 
thrown  therefrom  upon  the  frozen  ground  in  the  night  season 
at  said  F.  station,  and  then  and  there  so  left  by  the  defend- 
ant severely  wounded,  insensible  and  uncared  for. 

That  by  reason  of  being  so  thrown  from  said  train  as  afore- 
said, plaintiff  was  thereby  wounded,  bruised  and  severely  in- 
jured upon  her  head,  face,  arms,  shoulders,  and  other  bodily 
injuries  and  wrongs  were  then  and  there  and  thereby  inflicted 
upon  said  plaintiff,  by  reason  whereof  she  was  compelled  to 
employ  a  physician  and  surgeon  and  nurses  and  attendants  to 
wait  upon  her  while  she  was  confined  to  her  bed  and  disabled 
from  waiting  upon  herself  by  reason  of  said  injuries  and  to 
pay  large  sums  of  money  therefor,  to  wit :     For  said  medical 

and  surgical  attention  and  medicines  the  sum  of  § ;  for 

said  nurses  and  attendants,  the  sum  of  $ ;  and  plaintiff 

was  further  compelled  to  endure  by  reason  of  said  wrongs 
and.  injuries  great  mental  anguish  and  bodily  suffering,  and 
injured  health  and  impaired  usefulness  and  loss  of  time  and 
inability  to  labor,  by  reason  of  all  which  plaintiff  says  she  has 
been  damaged  to  the  amount  of dollars. 

Wherefore  plaintiff  prays  judgment  against  the  said  defend- 
ant for  the  said  sum  of  — —  dollars,  her  damages  so  as  afore- 
said sustained.  A.  S.  and  G.  &  C,  Attorneys. 

Note. —  From  C,  H.  V.  &  T.  Ry.  Co.  v.  Newell,  error  to  circuit  court  of 
Wyandotte  count3%  Ohio,  Supreme  Court,  unreported,  No.  1313,  in  which  the 
("ourt.  Price,  J.,  cliarged  the  jury  that  it  was  the  duty  of  the  servants  of  the 
defendant  to  stop  long  enough  to  aIlo%v  all  passengers  to  have  reasonable 
time  and  opportunity  to  alight,  and  that  if  it  did  not  stop  a  sutficient  length 
of  time  to  allow  a  passenger  to  alight,  it  would  be  such  negligence  as  would 
make  the  company  liable,  unless  the  party  injured  was  guilty  of  contribu- 
tory negligence.  Judgments  of  lower  courts  reversed,  but  only  because 
there  was  no  evidence  of  negligence  on  part  of  the  company. 

Damages. —  Expenses  incurred  for  medical  attention,  the  ciiaracter  of  the 
injury,  temporary  or  permanent,  the  eifect  on  the  ability  to  earn  money 
and  physical  or  mental  suffering  may  be  considered.  Indianapolis  v.  Gas- 
ton, 58  Ind.  224 ;  Indiana  Car  Co.  v.  Parker,  100  Ind.  195,  and  cases  cited ; 
Shearman  &  Redf.  on  Neg.,  sec.  606. 

Sec.  925.  Petition  by  passenger  for  injnry  sustained  by 

being  compelled  to  pass  over  another  train  to  board  the  one 

desired. — 

[Caption  and  averment  of  corporate  capacity^ 

On  the  day  of ,  18 — ,  in  consideration  of  % 

paid  defendant  by  the  plaintiff,  it  received  the  plaintiff  as  a  pas- 
senger on  said Eailway  Company's  road,  at  its  depot  at 
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said  A.,  to  be  carried  from  said  A.  to  said  C,  and  the  defend- 
ant was  and  thereby  became  bound  to  furnish  plaintiff  suitable 
means  and  time  to  enter  defendant's  passenger  car;  but  the 
plaintiff  avers  that  said  defendant,  before  the  arrival  of  the 
east-bound  train  upon  which  plaintiff  was  to  ride,  and  did 
finally  ride  upon  to  said  C,  drew  up  on  its  track  nearest  to 
and  directly  in  front  of  said  defendant's  passenger  depot  at 
said  A.,  a  long  train  of  defendant's  passenger  cars,  baggage^ 
cars  and  other  cars,  to  which  was  attached  a  locomotive  and 
tender,  which  entire  train  was  by  defendant  then  and  there' 
stopped  and  then  and  there  so  remained  for  a  long  time,  to 

wit,  for  the  space  of minutes,  which  said  last-mentioned 

train  was  bound  west,  and  extended   botli  east  and  west  of 
said  depot  and  the  platform  thereof. 

That  while  said  last-mentioned  train  was  so  standing  and 
remaining,  with  its  locomotive  and  all  its  several  cars  closely 
attached  together  by  means  of  the  coupling  of  the  same,  the 
defendant's  passenger  train,  for  which  the  plaintiff  had  pur- 
chased her  said  ticket  and  upon  which  she  was  to  be  carried 
to  said  C.  by  said  defendant,  arrived  from  the  west  at  said  A. 
passenger  depot,  and  was  drawn  down  in  front  of  said  depot 
upon  one  of  the  tracks  of  defendant  north  of  the  track  occu- 
pied by  the  said  west-bound  passenger  train,  and  parallel  there- 
with. That  immediately  or  soon  after  the  arrival  as  afore- 
said of  said  east-bound  train  the  defendant  or  its  agents  gave 
notice  that  all  passengers  going  east  on  said  east-bound  train 
must  get  on  board  of  said  east-bound  train,  as  the  same  was 
about  to  leave  said  depot,  and  the  defendant  did  not  divide 
said  west-bound  train,  nor  did  it  in  an\'  way  or  manner  assist 
or  help  the  plaintiff  to  go  upon  said  east-bound  train,  nor  did 
defendant  provide  a  safe  passage-way  for  the  plaintiff  from 
its  said  depot  to  said  east-bound  train,  but,  on  the  contrary, 
the  defendant  carelessly  and  negligently  permitted  the  said 
west-bound  tram  to  remain  undivided  in  front  of  said  depot, 
and  between  said  depot  and  said  east-bound  train,  and  the 
plaintiff,  who  at  that  time  was years  of  age  and  some- 
what unused  to  traveling  upon  railroads,  was  then  and  there, 
by  the  carelessness  and  negligence  of  the  defendant,  compelled 
to  clamber  upon  and  over  said  west-bound  train  to  reach  said 
east-bound  train  before  its  departure  from  said  depot,  there 
being  no  other  way  for  plaintiff  to  reach  said  east-bound  train 
before  its  departure;  and  that  while  said  plaintiff  was  so  upon 
said  west-bound  train,  and  just  as  she  was  alighting  there- 
from, in  attempting  to  board  said  east-bound  train,  the  de- 
fendant negligently  and  carelessly,  without  giving  j)laintiff 
any  notice  of  its  intention  so  to  move  said  train,  started  said 
west-bound  train  suddenly,  and  thereby  \here  state  how  plaint- 
iff was  injured]. 

That  the  defendant,  by  its  agents  and  servants,  negligently 
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and  carelessly  neo^lected  and  refused  to  assist  plaintiff  at  any 
time  or  in  any  manner  in  getting  upon,  or  crossing,  or  getting 
over  or  off  said  west-bound  train,  or  in  boarding  said  east-bound 
train  thereafter.  That  said  east-bound  train  moved  out  from 
said  depot  the  moment  that  plaintiff  got  upon  the  steps  of  one 
of  the  passenger  cars,  and  before  she  could  or  did  have  time 
to  go  inside  of  said  car.  That  by  reason  of  the  neglig^ence 
and  carelessness  of  the  defendant  in  requiring  the  plaintiff  to 
cross  over  said  west-bound  train  and  in  neglecting  and  refus- 
ing to  aid  and  assist  her  in  going  over  the  same,  and  in  negli- 
gently and  carelessly  starting  said  train  while  the  plaintiff  was 
so  upon  the  same,  and  in  neglecting  and  refusing  to  aid  and 
assist  the  plaintiff  in  alighting  therefrom,  the  plaintiff  was 
negligently,  carelessly,  violently  and  forcibly  thrown  from  the 
stej)  of  one  of  said  cars  upon  the  north  side  thereof  to  the 
ground,  with  great  force.  \State  nature  of  accidentT^  And 
said  defendant  negligently  and  carelessly  started  said  car  on 
said  west-bound  train  before  plaintiff  had  reasonable  oppor- 
tunity to  get  off  from  the  same,  and  in  consequence  of  the 
negligence  and  carelessness  of  said  defendant,  and  while  the 
plaintiff  was  in  the  exercise  of  ordinary  care  and  prudence, 
and  without  fault  on  her  part,  she  was  so  as  aforesaid  negli- 
gentty,  carelessly,  violently  and  forcibly  thrown  from  said  car. 
\Here  state  the  nature  of  \he  injury.']  'And  she  has  sustained 

damages  by  reason  of  the  premises  in  the  sum  of dollars, 

for  which  sum  she  prays  judgment  against  said  defendant. 

Note.— From  L.  S.  &  M.  S.  Ry.  Co.  v.  Lewis,  error  to  circuit  court  of 
Mahoning  county,  Ohio,  Supreme  Court,  unreported,  No.  2166  (13674).  Judg- 
ment of  lower  courts  sustaining  complainant  affirmed  by  supreme  court 

Sec.  926.  Petition  for  injury  while  attempting  to  rescue 
anotlier  from  danger  —  Alleging  negligence  by  running  at 
unlawful  rate  of  speed  in  yiolatiou  of  ordinance  —  Failure 
to  blow  whistle  or  sound  bell  at  crossing. — 

[Cajjtioji  and  averment  of  corporate  character^ 
At  the  date  of  the  grievance  hereinafter  complained  of  de- 
fendant was  operating  a  railroad  with  cars  |)ropelled  by  steam 

power  over  and  along  the  line  of  railroad  known  as  the  " 

Eailroad,"  extending  from  the  company's  depot,  upon  the 
northwesterly  side  of  M.  river,  at  the  foot  of  M.  and  C. 
streets,  in  the  city  of  T.  in  said  county,  to  the  village  of  W., 
in  said  state,  as  part  of  a  line  of  railroad  between  T.,  Ohio, 
and  P.,  Pa. 

That  at  the  said  date,  B.  street,  in  said  city  of  T.,  was  a 
duly  dedicated,  appropriated,  improved  and  traveled  street 
in  said  city  of  T.,  and  in  conjunction  with  C.  street  and  the 

bridge  known  as  the  •' bridge,"  across  the  M.  river  at 

said  place,  was  a  continuous,  popular  and  generally  traveled 
thoroughfare  of  said  city  of  T.,  so  that  at  said  date,  and  for  a 


§  926.]  NEGLIGENCE    CAUSING    PERSONAL    INJURY.  S95 

long  time  prior  thereto,  there  was  upon  every  business  day 
an  almost  continuous  line  of  teams  passing  along  the  roadf- 
way  of  said  B.  street;  and  along  the  sidewalk  bordering  on 
said  street  an  almost  continuous  concourse  of  people  passing 
upon  foot. 

That  at  said  date  the  defendant's  said  railroad  track  crossed 

said  B.  street  at  grade.     That  on  the day  of  ,  18 — , 

there  was,  at  the  junction  of  said  railway  and  said  B.  street, 
no  sign  or  other  device  to  warn  the  public  of  danger  at  said 
crossing  by  passage  of  locomotives  drawing  and  conveying 
cars  over  and  along  said  track  and  across  said  street. 

That  the  city  council  of  said  cit}'  had  duly  provided  by  or- 
dinance that  no  locomotive  engine  should,  by  its  agent,  engi- 
neer, conductor  or  other  employee,  be  allowed  or  caused  to 
cross  or  enter  upon  any  public  street  or  highway  where  travel 
is  upon  the  grade  of  the  railroad  track,  within  the  limits  of 
said  city,  at  a  greater  rate  of  speed  than  miles  an  hour. 

Said  plaintiff  further  avers  that  said  defendant  had  assumed 
to  provide  a  proper  gate  at  said  crossing,  but  that  at  said  date 
and  at  the  time  of  the  grievance  hereinafter  complained  of, 

namely,  at  or  about  the  hour  of P.  M.  of  said  da}^  said 

gate  was  not  closed  so  as  to  shut  off  said  travel  across  said 
track  on  said  highway,  and  there  was  no  watchman  or  person 
in  charge  of  said  gate  in  attendance  to  prevent  persons  then 
traveling  on  said  street  from  crossing  said  railroad  track  upon 
said  street,  by  keeping  said  gates  closed  or  otherwise,  when 
trains  of  cars  were  approaching  in  either  direction,  or  by 
warning  persons  to  keep  off  of  said  track  at  such  crossing 
when  trains  were  approaching. 

On  said day  of ,  18 — ,  an  engine  drawing  a  train 

of  freight  cars,  which  engine  and  train  was  then  being  moved 
by  the  defendant  over  and  along  said  railroad  track  at  an 

unlawful  rate  of  speed,  to  wit,  at  the  rate  of  from to 

miles  an  hour,  without  signaling  its  approach  by  sound- 
ing the  whistle  or  ringing  the  bell,  or  giving  any  warning  or 
notice  of  its  approach  to  said  crossing,  swiftly  rushed  and 
passed  along  said  track  and  across  said  street  at  said  crossing. 
That  there  were  at  that  part  of  said  street  where  said  railroad 
crossed  the  same,  at  said  date,  obstructions  which  prevented 
any  person  approaching  said  track  from  the  east,  along  the 
southerly  side  of  the  street,  from  seeing  any  train  u})on  said 
railroad  track  which  approached  said  street  from  the  south- 
west, until  said  person  was  upon  or  near  to  said  track.  That 
at  the  date  and  about  the  hour  aforesaid,  said  plaintiff  \yas 
rapidly  walking  on  the  said  sidewalk,  on  the  southerly  side 
of  the  street,  and  approaching  said  railroad;  and  when  close 
to  said  railroad  track  he  saw  a  child  of  tender  years  thereon, 
whose  name,  as  he  was  informed,  was  L.  C,  and  hearing  from 
persons  standing  by  that  there  was  danger  to  the  life  of  said 
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child  from  an  approaching  train,  he  ran  forward,  onto  said 
track  from  said  sidewalk,  crossing  the  same,  and  with  his 
back  to  said  approaching  train,  to  take  said  child  from  said 
track  to  save  its  life ;  and,  having  taken  said  child,  with  one 
foot  inside  the  rail  of  said  railroad  track  and  the  other  out- 
side, the  said  railroad  company  having,  as  aforesaid,  failed  to 
have  any  person  in  attendance  to  shut  down  and  close  said 
gate  to  intercept  passage  of  persons  on  foot  or  in  vehicles 
across  said  track  and  on  said  street;  having  failed  also  to 
sound  the  whistle  or  ring  the  bell  of  said  locomotive  when 
approaching  said  crossing,  ran  said  locomotive  with  said  cars 
attached  against  said  plaintiff,  and  with  said  child  in  his  arms, 
and  without  fault  or  negligence  on  his  part,  with  the  pilot  or 
"cow-catcher,"  so  called,  of  said  locomotive  struck  the  body 
of  said  plaintiff,  and  [state  how  injury  occurred]. 

The  plaintiff  further  avers  that  by  reason  of  said  wrongful 
act  of  said  defendant  [state  injuries']. 

Wherefore  said  plaintiff  says  that  he  has  sustained  damage 

to  the  amount  of  $ ,  for  which,  with  costs  of  this  action, 

he  asks  judgment  against  said  defendant. 

Note. —  From  Pennsylvania  Co.  v.  Langeudorf,  48  O.  S.  316.  It  is  not  neg- 
ligence per  se  to  risk  one's  own  safety  in  attempting  to  rescue  another. 
And  if  one  does  not  unnecessarily  expose  himself  to  danger,  and  is  injured, 
the  one  who  negligently  exposed  the  person  requiring  assistance  to  danger 
is  liable.     Id. 

Contributory  negligence  will  not  be  imputed  to  a  man  who,  under  a 
sense  of  superior  duty  so  instantaneous  as  to  be  unconscious  of  impending 
danger,  attempts  to  rescue  another  from  impending  danger,  when  it  is 
the  want  of  ordinary  care  of  the  defendant  that  invokes  the  peril.  Rail- 
road Co.  V.  Haulon,  53  Ala.  70 ;  Eckert  v.  Railway  Co.,  43  N.  Y.  502 ;  Lin- 
nehan  v.  Sampson,  126  Mass.  506 ;  Donahue  v.  Railway  Co.,  83  Mo.  560 ; 
Wharton  on  Neg.,  sec.  314;  Beach  on  Contrib.  Neg.,  sec.  15;  Carrol  v.  Rail- 
road Co.,  14  Minn.  57;  Pennsylvania  Co.  v.  Ronej^  89  Ind.  453;  Cottrill  v. 
Railway  Co.,  47  Wis.  634. 

A  person  in  attempting  to  rescue  another  from  danger  may  assume  a 
risk  without  being  chargeable  with  a  want  of  due  care.  Buell  v.  Railroad 
Co.,  31  N.  Y.  314;  Pigott  v.  Lilly,  55  Mich.  150;  Donahue  v.  Railroad  Co.,  83 
Mo.  550.  See  Spooner  v.  Railroad  Co.,  115  N.  Y.  22;  Coulter  v.  Express  Co., 
56  N.  Y.  585 ;  Buswell's  Personal  Injuries,  sec.  214. 

Sec.  927.  Petition  by  passenger  for  injury  by  leaping 
from  car. — 

That  said  defendant  is  a  corporation  duly  organized  under 

the  laws  of  the  state  of ,  and  is  operating  a  railroad  from 

to ,  and  is  a  common  carrier  of  passengers  and  freight 

for  hire  on  said  railroad. 

That  on  the day  of ,  18—,  and  while  the  defend- 
ant was  so  operating  said  railroad,  it  received  the  plaintiff  as 

a  passenger  in  one  of  its  passenger  cars  at ,  and  thereby 

undertook  to  convey  him  from  said  place  to ,  for  the  sum 

of  % paid  by  the  plaintiff  to  the  defendant. 

That  on  said  day,  the  defendant  and  its  employees  were  so 
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neizlifrent  and  careless  in  the  managment  of  the  car  in  which  the 
phiintiff  was  so  as  aforesaid  a  passenger,  that  a  collision  was 
imminent  with  another  locomotive  and  cars  upon  the  track  of 
said  raih'oad  [state  hov)]  and  thereby,  by  reason  of  the  ne^'li- 
gence  of  said  defendant  and  its  employees,  there  was  great 
danger  th.a  the  plaintiff  would  be  injured  and  maimed  or  his 
life  destroyed,  and  in  order  to  escape  such  danger  he  was  com- 
pelled to  jump  from  said  car,  and  in  so  doing  sustained  inju- 
ries, without  his  fault,  as  follows:  [state  in  fulU\\  by  rea- 
son of  which  the  plaintiff  was  sick  and  lame  for  the  space  of 
months,  and  unable   to  attend  to  his   business,  and  ex- 


pended for  medical  attendance  the  sum  of  S ,  in  all  to  his 

damage  in  the  sum  of  % . 

Sec.  928.  Petition  by  express  messenger  against  railroad 
company  for  injury  from  car  becoming  detached. — 

Plaintiff  avers  that  the  said  defendant,  on  the day  of 

,  18 — ,  and  prior  thereto,  and  ever  since,  has  been  a  cor- 
poration and  common  carrier,  engaged  in  carrying  passengers 
and  freight  from  P.,  Pa.,  to  the  city  of  St.  L.,  Mo.,  by  railroad, 
and  that  the  said  defendant  during  said  period  of  time  had  a 
contract  with  a  corporation  or  compan}''  known  as  "  The  Ad- 
ams Express  Company,"  by  which,  for  a  stipulated  price  and 
period,  the  said  defendant  agreed  to  transfer  and  carry  upon 
said  railway  of  the  said  defendant,  and  in  the  cars  thereof, 
express  packages,  and  the  express  messengers  in  the  employ 
of  the  said  Adams  Express  Company  having  charge  of  said 
express  packages. 

Plaintiff  avers  that  on  or  about  the day  of ,  18 — , 

he  was  in  the  employ  of  the  said  Adams  Express  Company  as 
express  messenger,  and  on  the  cars  of  the  said  defendant  at- 
tending to  the  business  of  the  Adams  Express  Company  as 
such  messenger,  running  from  P.,  Pa.,  to  C,  Ohio,  on  the  rail- 
way of  the  said  defendant. 

Said  plaintiff  says  that  while  so  engaged  in  the  emplo^mient 
of  the  said  Adams  Express  Company,  as  express  messenger, 
and  on  the  railway  of  the  said  defendant,  the  said  defendant 
so  carelessly  and  negligently  and  unskilfully  managed  and 
operated  the  running  of  its  cars  that  afterwards,  and  while 
the  said  cars  were  proceeding  from  P.  to  C.  on  said  railway, 
and  while  the  said  plaintilf  was  in  tl^.e  cars  of  the  said  defend- 
ant, and  in  the  employ  of  tlie  Adams  Express  Comjnmy  as 
aforesaid,  the  said  cars^  by  and  through  the  defectiveness  and 
insufficiency  of  the  same,  and  of  the  construction  and  material 
thereof,  and  on  account  of  the  imperfection  of  the  coupling, 
the  draw-bars  and  the  link  used  in  connection  therewith,  the 
same  broke  and  gave  way,  and  the  cars  became  detached  and 
separated  from  the  engines  drawing  the  same,  and  that  by  and 
57 
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through  the  carelessness,  unsldlfulness  and  improper  conduct 
and  default  of  the  said  defendant  and  the  said  defendants'  offi- 
cers, agents  and  servants  in  that  behalf,  and  in  the  running, 
managing  and  conducting  the  cars  and  train,  and  the  engines 
drawing  the  same,  the  engines  became  detached  from  the 
cars  and  separated  as  aforesaid,  as  the  train  was  going  down 
a  steep,  heavy  and  dangerous  grade,  thereby  leaving  the  said 
plaintiff  in  the  rear  car,  or  express  car,  entirely  detached  and 
separated  from  the  engines.  That  the  car,  or  cars,  so  detached 
and  separated  from  said  engines,  left  the  said  plaintiff  in  the 
rear  car,  or  express  car,  entirely  unprotected,  following  the 
two  engines  at  a  rapid  rate  down  said  steep  hill  or  heavy 
grade. 

Plaintiff  says  that  the  air-brakes  used  in  connection  with 
and  in  operating  the  said  cars  and  the  engines  attached  thereto 
were  defective,  in  bad  order  and  bad  condition,  that  they 
could  not  be  worked  or  operated  or  used  to  any  advantage, 
and  that  they  were  utterly  unfit  for  the  uses  and  purposes 
for  which  they  were  intended ;  and  that  the  failure  of  the  de- 
fendant to  have  proper  air-brakes,  in  good  order  and  good 
condition,  and  in  proper  working  order,  was  gross  and  wilful 
negligence  on  behalf  of  the  said  defendant,  its  officers,  agents 
and  servants. 

Plaintiff  says  that  even  after  the  said  cars  became  detached 
from  said  engines,  the  cars  so  detached  from  said  engines, 
including  the  express  car  in  which  the  plaintiff  was  riding, 
could  and  would  have  been  stopped  by  the  officers  and  serv- 
ants of  said  defendant  in  said  rear  cars  so  detached  from  said 
engine  had  the  said  air-brakes  been  in  good  order  and  good 
condition,  and  fit  for  the  purposes  for  which  they  were  in- 
tended in  connection  with  the  operating  of  said  train. 

Plaintiff  avers  that  while  occupying  this  dangerous  and  haz- 
ardous position  in  the  car,  going  down  this  steep  and  danger- 
ous grade,  so  detached  from  said  engines,  and  fearing  that  he 
might  meet  with  his  death  or  sustain  serious  bodily  injuries 
should  he  remain  in  said  express  company  car,  he  leaped  or 
jumped  therefrom,  in  order  to  protect  or  save  himself  from 
what  he  believed,  at  the  time,  would  be  imminent  death. 

Said  plaintiff  avers  that  in  leaping  or  jumping,  or  endeavor- 
ing to  leap,  from  said  car,  and  in  his  effort  to  save  and  pro- 
tect himself  from  personal  injuries  or  immediate  death,  he 
was  thrown  down  an  embankment,  and  upon  the  snow  and 
ground  beneath,  thereby  causing  great  damage  to  plaintiff 
[describe  injury],  and  that  he  is  still  disabled  from  attending 
to  his  usual  and  ordinary  business. 

Plaintiff  says  that  the  injuries  so  received  by  him  were 
caused  and  brought  about  by  and  through  the  gross  and  wil- 
ful carelessness    and  negligence    of  the  said  defendant,   its 
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agents  and  servants,  and  from  no  fault,  carelessness  or  neg- 
lect on  bis  part. 

Wherefore  plaintiff  prays  judgment  against  said  defendant 

in  the  sum  of  $ .  J.  &  J., 

Attorneys  for  Plaintiff. 

Note.— From  P.,  C.  &  St.  L.  Ry.  Co.  v.  Hart,  Supreme  Court,  unre- 
ported, 25  W.  L.  B.  136,  affirming  judgments  of  circuit  and  common  pleas 
courts  of  Hamilton  county,  in  which  recovery  was  had  upon  this  petition. 

A  railway  company  owes  the  duty  to  carry  express  messengers  safely  as 
passengers,  even  though  carried  under  contract  with  express  company. 
Blair  v.  Railroad  Co.,  66  N.  Y.  313;  Yeomans  v.  Navigation  Co.,  44  Cal.  71 ; 
Hammond  v.  Railroad  Co.,  6  Richardson,  130. 

Sec.  929.  Petition  by  postal  clerk. — 

[Averment  of  corporate  character^  etc.'] 

That  on  or  about  the da\''  of ,  18 — ,  said  defend- 
ant entered  into  a  contract  with  the  United  States  by  which, 
for  a  stipulated  consideration,  said  defendant  agreed  to  trans- 
port, upon  the  cars  of  said  railroad,  the  mail  and  postal  clerks 
or  mail  agents  of  the  United  States  upon  said  line. 

That  on  the day  of ,  18 — ,  and  during  the  exist- 
ence of  said  contract,  the  plaintiff  was  postal  clerk  or  mail 
agent  of  the  United  States,  and  in  the  employ  of  the  same  on 
said  line,  and  as  such  was  received  as  a  passenger  in  the  cars 
of  said  defendant  in  pursuance  of  said  contract,  to  be  by  said 
defendant  safely  and  with  due  care  carried  therein  from  the 
said to . 

That  said  defendant  did  not  safely  and  with  due  care  carry 
the  plaintiff  as  such  passenger,  but  the  defendant,  not  regard- 
ing its  duty  in  the  premises,  negligently  and  without  proper 
care  provided  and  permitted  to  be  used  on  the  car  in  which 
plaintiff  was  being  conveyed  {describe  defect\  which  was  de- 
fective and  unsound,  thereby  rendering  the  car  unfit  for  use 
and  entirely  unsafe  for  such  purpose,  of  all  which  said  defend- 
ant had  or  could  have  had,  by  proper  care  and  inspection,  due 
notice. 

That  while  said  car  was  proceeding  from to ,  and 

while   said    plaintiff   was   such   passenger   therein,  said   car, 

through  the  defect  in ,  and  through  the  carelessness  and 

want  of  proper  care  of  said  defendant,  and  without  plaintiff's 
fault  or  neolect,  was  thrown  from  said  railroad  track  and 
{state  specvficallij  the  injuries  received'],  whereby  the  plaintiff 
has,  without  his  fault  or  neglect,  sustained  damages  in  the 
sum  of  % . 

Note. —  Some  courts  hold  the  railway  company  liable,  for  injuries^  to 
mail  agents  carried  under  contract,  as  passengers.  Nolton  v.  Railroad  Ca, 
15  N.  Y.  444;  Collett  v.  Railway  Co.,  16  Q.  B.  984. 
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Sec,  930.  Petition  by  person  injured  wlille  crossing  tracks 

in  approaching  depot  to  become  a  passenger. — 

The  said  plaintiff  avers  that  at  the  time  of  the  commission 
of  the  grievances  hereinafter  alleged,  and  for  a  long  time  prior 
thereto,  the  said  defendant  was  a  body  corporate  under  the 
laws  of  Ohio,  and  was  the  owner  and  in  the  control  and  man- 
agement of  a  line  of  railroad  running  north  and  south  through 

said  county  of  ,  and  through  the  village  of  E.,  in  said 

county,  and  had  the  control,  management  and  direction  of  all 
the  engines,  cars  and  other  rolling  stock  on  said  line  of  rail- 
road in  said  county,  and  likewise  had  then  and  there  manage- 
ment and  control  and  direction  of  all  servants,  engineers  and 
other  employees  on  said  line  in  said  county. 

The  plaintiff  further  avers  that  on  or  about  the day  of 

,  18 — ,  the  plaintiff  was  a  regular  passenger  on  one  of  the 

trains  of  said  defendant,  and  from  his  home  in  Y.,  Ohio,  to  the 
said  village  of  E.,  where  he  had  business  to  transact,  and  had 
a  return  ticket  from  said  village  of  E.  to  his  home  in  said  vil- 
lage of  v.,  and  with  said  ticket  issued  to  him  by  the  defend- 
ant  intended  to  and  did  prepare,  after  transacting  his  busi- 
ness, to  return  to  his  home  on  a  train  of  said  defendant  which 
carried  passengers  on  said  railroad  between  said  points,  and 
which  train  was  due  from  the  south  at  said  E.  about  the  hour 
of ,  railroad  or  central  time,  P.  M.,  of  said  day. 

The  plaintiff  avers  that  at  said  station  and  village  of  E.  the 
said  defendant's  line  of  road  is  intersected  and  crossed  by  two 

other  Unes  of  railroad,  known  as  the Railroad  and  the 

Eailroad,  and  that  at  said  station  and  village  of  E.  the 

said  three  lines  of  railroad  use  and  occupy  in  common  one 
passenger  depot.  Plaintiff  at  said  time  was  obliged  and  com- 
pelled to  cross  the  tracks  of  the  defendant's  said  railroad,  in 
order  to  reach  said  depot  used  and  occupied  by  the  defendant 
as  a  passenger  depot,  and  that  the  defendant  company  invited 
the  traveling  public  and  passengers  for  defendant's  trains,  in- 
cluding the  plaintiff,  to  cross  defendant's  tracks  to  said  depot 
for  passage  on  defendant's  trains. 

On  the  day  above  written  plaintiff  approached  the  track 
of  defendant's  said  road  at  said  station,  from  the  west  side 
thereof,  for  the  purpose  of  going  into  the  said  depot  of  said 
defendant  to  take  passage  upon  a  train  of  said  defendant 
company,  and  that  as  the  plaintiff  ajDproached  defendant's 
track  for  the  purpose  aforesaid,  plaintiff  listened  and  looked  in 
each  direction,  north  and  south,  along  defendant's  track,  to 
learn  of  the  approach  of  any  locomotive  engine  or  cars,  and 
could  see  none  in  motion,  and  could  hear  none  in  motion, 
and,  believing  the  way  safe,  started  across  defendant's  track, 
and  when  he  got  u[)on  said  track,  without  signal  of  any  kind 
by  bell  or  whistle  or  otherwise,  an  engine  belonging  to  said 


§  931.]  NEGLIGENCE    CAUSING    PERSONAL    INJURY.  901 

defendant,  and  in  charge  of  the  servants  and  emplo^'ees  of 
defendant,  dashed  upon  him  from  the  south  on  said  track,  and 
that  plaintiff  had  no  notice  or  warning  of  the  approach  of  said 
engine  until  it  was  upon  him,  when  it  was  too  late  to  escape 
from  the  track  or  escape  said  engine,  and  impossible  for  plaint- 
iff to  avoid  being  caught  by  said  engine,  and  that  he  was  then 
and  there  caught  by  said  engine  and  injured  as  hereinafter 
stated. 

The  plaintiff  avers  that  said  servants  and  employees  and 
agents  of  the  defendant  then  and  there  so  unskiffully  and 
negligently  operated  and  managed  said  engine,  that  while  the 
night  at  said  hour  was  dark  they  had  no  head-light  on  said 
engine,  nor  had  they  on  said  engine,  at  said  time,  any  other 
light  to  give  warning  ahead  of  it  of  its  approach,  and  that 
said  servants  and  agents  in  charge  of  said  engine  sounded  no 
whistle  and  rang  no  bell  to  give  notice  and  warning  of  the 
approach  of  said  engine  at  said  station  at  the  time  of  said  in- 
jury, but  on  the  contrary,  without  any  head-light  and  with- 
out any  signal  of  any  kind  of  its  approach,  said  servants  and 
agents  negligently  and  unlawfully  caused  said  engine  to  run 
upon  the  plaintiff  and  crush  his  leg  as  aforesaid,  by  reason  of 
which  he  [state  injuries  and  damages],  whereby  the  plaintiff 

has  been  damaged  by  the  defendant  in  the  sum  of  $ ,  for 

which  sum  the  plaintiff  asks  judgment  against  said  defendant. 

Sec.  931.  Petition  for  injury  to  person  in  yeliiele  at  street 
crossing  caused  by  negligent  backing  of  train. — 

[Caption  and  formal  avermeiits.'] 

1.  That  on  the  day  of  ,  18—,  the  said  plaintiff 

was  traveling  with  a  wagon  and  team  of  horses  along  a  cer- 
tain much  traveled  public  highway  known  as street,  in 

the  incorporated  village  of  , county,  Ohio,  which 

highway  crosses  the  defendant's  railroad  between  [state  where\ 

in  said  village  of , county,  Ohio.     That  on  the 

day  of ,  IS — ,  the  defendant  had  one  of  its  locomotives 

and  train  of  cars  standing  at  its  station,  on  its  track,  in  the 

said  village  of  , county,  Ohio.     That  the  plaintiff, 

on  said day  of ,  18—,  while  traveling  on  said  public 

highway,  was  crossing  said  railroad  track  where  it  intersects 

with  said street, ,  Ohio,  and  the  defendant  negligently 

caused  one  of  its  locomotives  and  train  of  cars  to  back  over 
said  railroad  track  towards  said  crossing,  and  negligently  and 
carelessly  omitted,  while  so  backing  said  train  towards  said 
crossing,  to  give  any  signal  by  bell  or  whistle ;  and  said  defend- 
ant wrongfully  and  negligently  failed  to  have  stationed  at  the 
rear  end  of  said  train  of  cars  a  watchman  or  brakeman,  in 
order  that  they  might  discover  any  danger  ahead  and  avoid 
the  same;  by  reason  whereof, and  of  the  negligence  of  the  de- 
fendant in  so  backing  its  said  train,  the  plaintiff  was  unaware 


902  NEGLIGENCE   CAUSING   PERSONAL   INJURY.  [§  932. 

of  its  approach,  and  by  reason  of  said  negligence,  and  without 
any  fault  or  negligence  on  the  part  of  plaintiff,  the  caboose 
of  said  train  of  cars  struck  and  destroyed  said  wagon,  and 
plaintiff  [without  fault  or  negligence],  and  to  avoid  injury, 
jumped  from  his  said  wagon  and  fell  with  great  violence  to 
the  ground  [state  injury^. 

2.  By  reason  of  which  injury  plaintiff  became,  and  is,  and 
for  a  long  time  will  be,  lame  and  sick,  and  has  been  and  will 
be  for  a  longtime  unable  to  attend  to  his  business,  and  plaint- 
iff has  been  put  to  great  expense  for  attendance  and  nursing, 
to  his  damage  in  the  sum  of  $ . 

Wherefore  plaintiff  prays  judgment  against  the  defendant 
for  the  sum  of  $ ,  his  damages  so  as  aforesaid  sustained. 

Note.—  Modeled  from  L.  E.  &  W.  R.  R.  Co.  v.  Stadler,  Supreme  Court, 
unreported,  27  W.  L.  B.  376,  affirming  judgments  of  circuit  and  common 
pleas  courts.  A  demurrer  to  this  petition  was  overruled,  it  being  claimed 
that  there  should  have  been  a  negative  averment  that  the  act  of  jumping 
and  falling  was  without  his  fault  or  negligence.  A  general  allegation  of 
negligence,  however,  is  good  as  against  a  general  demurrer  (Harper  v.  Rail- 
road Co.,  36  Fed.  Rep.  103);  and  is  equivalent  to  whatever  degree  of  negli- 
gence is  necessary  to  sustain  the  petition.  Nolton  v.  Railroad  Co.,  15  N.  Y. 
44;  Rockford,  etc.  R.  R.  Co.  v.  Phillips,  66  111.  551.  A  diflferent  rule  prevails 
in  regard  to  the  conduct  of  a  person  who  is  in  imminent  peril  (Robison  v. 
Railroad  Co..  48  Cal.  421),  and  he  cannot  be  charged  with  contributory  neg- 
ligence.    Bigelow  on  Torts,  310,  311 ;  Coulter  v.  Am.  Ex.  Co.,  56  N.  Y.  580. 

Daj',  J.,  in  the  principal  case,  L.  E.  &  W.  R.  R.  Co.  v.  Stadler,  charged 
that :  It  is  necessary  to  prove  that  the  backing  of  the  train  on  to  the  wagon, 
resulting  in  injury  to  the  plaintiff,  was  done  by  the  employees  of  the  defend- 
ant under  such  circumstances  as  to  show  negligence  on  their  part,  to  en- 
title the  plaintiff  to  recover.  .  .  .  That  if  they  omitted  to  so  use  their 
faculties,  but  instead,  without  warning  or  signal,  suddenly  backed  their 
train  onto  the  crossing,  they  would  be  guilty  of  negligence. 

Duty  of  plaintiff.—  "He  must  look  and  listen  to  ascertain  if  there  is  dan- 
ger, and  avoid  it.  If  he  fails  to  do  this,  he  is  not  in  the  exercise  of  ordi- 
nary care,  but  is  negligent." 

As  to  relative  rights  and  duties  of  travelers  upon  a  public  highway,  and 
railroad  companies,  at  a  crossing  common  to  both,  see  Robinson  v.  Railroad 
Co.,  48  Cal.  409;  Harriman  v.  Railway  Co.,  45  O.  S.  11. 

Sec.  932.  Negligence  — Defenses.— The  duty  is  imposed 
upon  every  one  to  use  ordinary  care  to  protect  himself  even 
against  the  negligence  of  another.  Conflict  of  judicial  opin- 
ion prevails  upon  the  question  as  to  whether  or  not  contrib- 
utory negligence  of  a  plaintiff  must  be  specially  pleaded,  or 
whether  it  may  be  shown  under  a  general  denial  that  the 
plaintiff  was  himself  negligent,  contributing  to  the  injury. 
Many  authorities,  on  the  one  hand,  regard  contributory  negli- 
gence as  an  affirmative  defense,  which  to  be  available  must 
be  specially  pleaded,  and  hence  evidence  showing  it  could  not 
be  introduced  under  a  mere  denial.^    On  the  other  hand,  an- 

1  O'Connor  v.  Railroad  Co.,  94  Mo.  Mo.  147;  Schlereth  v.  Railroad  Ca, 
155 ;    Donavin    v.   Railroad  Co.,   89    96  Mo.  509 ;  Hudson  v.  Railway  Co., 
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other  array  of  authorities  support  the  rule  that  contributory 
negligence  may  be  shown  under  a  general  denial.*  Ordinarily 
conflict  of  authority  is  not  very  consoling  when  action  is  to 
be  taken;  but  in  this  instance  it  is  quite  immaterial,  as  the 
pleader  may  set  forth  the  fact  that  the  plaintiff  was  guilty  of 
negligence  contributing  to  the  injury,  and  let  the  matter  of 
conflict  end.  But  law  is  a  science,  and  every  rule  is  supported' 
by  reason,  good  or  otherwise.  Unlike  the  lawyer,  a  writer 
should  not  pass  conflicting  questions  in  silence.  If  this  ques- 
tion were  to  be  decided  from  a  technical  standpoint,  the  result 
would  be  to  require  contributory  negligence  to  be  specially 
pleaded,  as,  under  a  general  denial,  the  question  of  the  truth 
of  the  facts  stated  in  the  petition  only  is  presented ;  ^  and 
under  the  code  general  denial  the  same  latitude  is  not  given 
as  under  the  general  issue  at  common  law.^  Hence  it  would 
seem  that  the  question  for  consideration  under  a  general 
denial  of  negligence  would  be  whether  the  defendant  was  the 
cause  of  the  injury,  and  under  that  state  of  the  pleadings 
only  evidence  going  to  that  point  could  be  considered ;  and  as 
the  purpose  of  pleadings  is  to  present  the  claims  of  either 
side,  if  a  defendant  desires  to  claim  that  the  plaintiff  himself 
was  the  cause  of  the  injury,  let  him  say  so.  But  we  must 
submit  that  some  courts  have  not  been  so  technical.  Upon 
the  question  of  negligence  the  rule  has  not  been  as  strictly 
observed  as  in  other  cases;*  for,  under  a  general  denial  of  neg- 
ligence, evidence  has  been  admitted  to  show  that  the  injury 
resulted  from  the  negligence  of  third  persons.'^  Although 
it  is  a  defense,  when  the  petition  of  the  plaintiff  contains  facts 
which  show  that  the  plaintiff  was  guilty  of  contributory  neg- 
ligence so  as  to  defeat  a  recover}'',  the  question  may  properly 

101  Mo.  13;  Geiselman  v.  Scott,  25  nell   v.    Buflfum,   31  How.    Pr.   154; 

O.  S.  88 :  Hibbard  v.  Thompson,  109  Board  v.  Legg,  93  Ind.  523 ;  Hocum 

Mass.   286;    Railroad   Co.    v.    Wash-  v.  Witherick,  22  Minn.  152, 

burn,  5  Neb.  117.     Contributory  neg-  2  xhis   view    is  shared    by  Judge 

ligence  is  a  defense  which  must  be  Maxwell.     Maxwell  on  Code  Plead- 

pleaded.    Johnston  v.  Railway  Co.,  ing,  p,  485. 

23  Oreg.  94  (1892);  Grant  v.  Baker,  ^  Ante,  sec.  70. 

12  Oreg.  329.  « See  ante,  sec.  70, 

1  St,  Anthony  Water  Power  Co,  v.  *  Hoflfman  v,  Gordon,  15  O,  S.  211 ; 

Eastman,  20    Minn.    281;  Cunning-  Boone  on   Code    Pleading,    sec   74, 

ham  V.  Lyness,  22  Wia  245;  McDon-  note  6,  sec.  175,  note  3,  etc. 
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be  raised  by  a  demurrer.^  A  person  is  guilty  of  contributory 
negligence  such  as  will  defeat  a  recovery  if  he  walks  upon  a 
railroad  track  and  omits  to  keep  watch  of  the  movements  of 
a  train,  relying  upon  the  rule  or  custom  of  the  employees  to 
give  signals.^  The  failure  of  a  person  to  use  his  ordinary 
faculties  to  avoid  an  injury  renders  him  guilty  of  such  negli- 
gence as  will  defeat  an  action  by  him.^ 

The  doctrine  of  contributory  negligence  is  not  applicable 
to  children,  as  their  conduct  cannot  be  judged  by  the  same 
rule  as  is  applied  to  the  actions  of  adults.^  There  can  be  no 
recovery  by  a  person  who  was  injured  while  upon  the  prop- 
erty of  a  railroad  company  by  mere  sufferance,  and  who  is 
not  there  for  the  purpose  of  transacting  business ; '  nor  by  a  per- 
son who  voluntarily  places  himself  in  a  dangerous  position,^ 
as  a  person  with  full  knowledge  of  danger,  voluntarily  and 
unnecessarily  assuming  the  risks  incident  thereto,  cannot  be 
regarded  as  exercising  ordinary  prudence,  and  cannot,  there- 
fore, maintain  an  action  for  an  injury  thereby  resulting^  Nor 
can  a  plaintiff  recover  for  the  negligence  of  another  if  it  ap- 
pears that  he  might,  by  the  exercise  of  ordinary  care,  have 
avoided  the  consequence  of  the  negligence  complained  of.^ 
An  answer  denying  that  the  defendant  committed  the  act 
charged,  and  alleging  that  it  was  done  by  a  third  person, 
amounts  only  to  a  denial,  and  hence  does  not  require  a  reply 
to  be  made  thereto.^ 

Sec.  933.   Answer  of  company  averring  knowledge  of 

movement  of  trains  by  plaintiff. — 

For  a  first  ground  of  defense  defendant  says:  Except  the 
averments  in  plaintiff's  petition  that  defendant  is  a  corpora- 
tion duly  organized  under  the  laws  of  Ohio,  and  owned  and 

1  Favre  v.  Railroad  Co.,  16  S.  W.  5  Railroad  Co.  v.  Bingham,  29  O.  S. 
Rep.  370  (Ky.,  1891).  364. 

2  Railroad  Co.  v.  Depew,  40  O.  S.  «  Railroad  Co.  v.  Morley,  4  O.  C.  C. 
121.     A  company  is  not  liable  for  an  559. 

injury  to  a  person  on  its  ti'acks  un-  ''  Schaefler  v.    Sandusky,  33  O.  S. 

less  it  be  the  result  of  wilful  negli-  249 ;   Penn.  Co.  v.  Rathgeb,  32  O.  S. 

gence.     Driscoll  v.  Railway  Co.,  1  O.  66;   Evans   v.    Utica,  69  N.   Y.  166; 

C.  C.  493.  Wilson  v.  Charleston,  8  Allen,  137; 

3  Pennsylvania  Co.  v.  Rathgeb,  32  Belton  v.  Baxton,  54  N.  Y.  245. 

O.  S.  66.  8  Timnions  v.  Railroad  Co.,  6  O.  S. 

*  Raih-oad  Co.  v.  Corrigan.  46  O.  S.     105. 
28a  9  Hoffman  v.  Gordon,  15  O.  S.  212. 
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occupied  a  certain  railroad  as  alleged,  with  track,  cars,  etc. 
and  that  it  had  and  kept  a  bulletin  board  at  said  K.  passeno-er 
depot,  and  that  plaintiff  was  injured  on  the  day  named%y 
the  train  named,  and  his  leg  crushed,  the  defendant  denies 
each  and  every  averment  and  allegation  contained  in  the  peti- 
tion. 

And  for  a  second  ground  of  defense  defendant  avers  that 
plaintiff  was  well  acquainted  with  the  movement  of  trains  and 
the  tracks  and  premises  where  he  was  injured,  and  on  said 

day  of ,  18 — ,  without  necessitv  or  excuse  therefor, 

went  upon  defendant's  railroad  track,  and,  by  his  own  neg- 
ligence and  want  of  ordinary  care,  directly  contributed  to 
said  injury.  j.  M.  L., 

Defendant's  Attorne3% 

Note.—  From  Railway  Co.  v.  Herrick,  49  O.  &  25. 

Sec.  934.  Answer  by  company  setting  up  bad  health  of 
plaintiff  prior  to  injury. — 

{^Gaption^  etc.'] 

Defendant  says  that,  long  before  the  day  the  collision  took 
place,  plaintiff  was  in  a  bad  state  of  health,  and  that  his  in- 
juries, if  any  he  received,  were  caused  by  his  bad  state  of 
health,  and  by  his  own  fault,  incapacity  and  want  of  care; 
and  that  his  present  disabilities,  if  any  there  are,  were  not 
caused  by  said  accident. 


CHAPTER  66. 
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Sea  939.  Petition  against  owner  of 
vehicle  for  negligence  in 
driving  same  against  ve- 
hicle of  another. 

940.  Petition  for  negligently  fail- 

ing to  protest  bill  of  ex- 
change. 

941.  Petition  against  railroad  for 

injury  by  collision  with 
horse  and  wagon  at  street 
crossing. 


Sec.  935.  Negligence  causing  injury 
to  property. 

936.  Petition  for  negligently  set- 

ing  fire  to  woodland  so 
that  it  spread  upon  a 
neighbors  farm. 

937.  Petition  for  negligently  per- 

mitting natural  gas  to  es- 
cape and  cause  explosion. 

938.  Petition  for  negligent  ex- 

cavations near  plaintiff's 
building. 

Sec.  935.  Negligence  causing  injury  to  property.—  The 

same  general  rules  discussed  in  preceding  sections  will  apply 
to  this  branch  of  negligence  ^  as  to  the  essential  averments  of 
negligence.  A  petition  to  recover  damages  to  property  is 
sufficient  if  it  charges  that  the  act  which  resulted  in  the  injury 
was  carelessly  and  negligently  done,  without  alleging  the  spe- 
cific acts  constituting  the  negligence.^  No  inference  of  negli- 
gence arises  from  the  mere  fact  that  an  injury  to  adjacent 
property  was  caused  by  sparks  emitted  from  a  locomotive;' 
but  where  it  appears  that  a  locomotive  properly  constructed 
and  equipped  with  the  best  appliances  will  not  emit  sparks, 
and  that  a  fire  was  in  fact  caused  by  such  a  locomotive,  the 
burden  is  upon  the  company  to  show  that  its  locomotive  was 
in  good  order.*  In  an  action  against  a  mill-owner  for  damages 
to  property  by  fire  caused  by  sparks  negligently  thrown  from 
a  smoke-stack,  it  is  no  defense  that  the  fire  first  burned  an  in- 
tervening building,  from  which  it  was  communicated  to  the 
building  in  which  the  property  burned  was  situated.*    An  ac- 

For  injury  to  an- 


i 


1  Ante,  sees.  915,  916,  933. 

2  Railway  Co.  v.  Craycraf t,  5  Ind. 
App.  335 ;  32  N.  E.  Rep.  297 ;  Railway 
Co.  v.  Wynant,  100  Ind.  160;  Rail- 
way Co.  V.  Jones,  108  Ind.  551.     But 


see  ante,  sec.  916. 
imals,  see  ch.  15. 

s  Ruffner  v.  Railroad  Co.,  34  O.  S.  96. 

<  Railroad  Co.  v.  Fredenbur,  3  O. 
C.  C.  23. 

8  Adams  v.  Young,  44  O.a  80.    See 
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tion  for  an  injury  to  property  is  not  abated  by  the  death  of 
the  person  entitled  or  liable  to  the  same.' 

Sec.  936.  Petition  for  negligently  setting  fire  to  wood- 
land so  that  it  spread  upon  a  neighbor's  farm. — 

Plaintiff  was  on  the day  of  ,  18 — ,  the  owner  and 

seized  in  fee-simple  and  in  possession  of  the  following  prem- 
ises situate  in  the  township  of  ,  in  the  county  of  , 

in   the  state  of  Ohio,  containing acres  of  land,  to  wit: 

[Description.'] 

That  the  defendant  is  and  was  on  the day  of  , 

18 — ,  the  owner  of  a  certain  farm  adjoining  [or,  near  to]  the 
said  farm  of  plaintiff.  That  the  defendant,  not  regarding  the 
safety  and  preservation  of  the  property  of  the  said  plaintiff, 

did,  to  wit,  on  the  day  of  ,  18 — ,  set  fire  to  the 

wood,  trees  or  timber  then  and  there  standing  and  growing 
on  the  said  land  so  possessed  [and  owned]  by  him,  the  said 
defendant,  as  aforesaid,  and  did  then  and  there  so  carelessly, 
neghgently  and  improvidently  manage,  direct  and  conduct 
the  said  fire  that  by  and  through  the  mere  carelessness,  neg- 
ligence and  mismanagement  of  the  said  defendant,  his  serv- 
ants  and  agents,  in  and  about  the  said  fire,  and  the  spreading 
thereof  to  the  farm,  etc.,  of  the  said  plaintiff,  the  following 
property  of  this  plaintiff  was  burned  and  destroyed,  to  wit: 

[describe  pro2?erty],  which  was  of  the  value  of dollars,  from 

the  spreading  of  the  fire  aforesaid.  The  spreading  of  said  fire 
might  and  could  have  been  then  and  there  prevented  had  the 
said  defendant  used  due  care  and  attention  to  prevent  the 
same,  by  means  of  which  said  want  of  care  as  aforesaid  of  the 
said  defendant  the  said  property  of  plaintiff  was  then  and  there 
entirely  burnt,  consumed,  destroyed  and  lost  to  the  said  plaint- 
iff by  the  spreading  of  the  fire  as  aforesaid,  to  his  damage  in 
dollars,  for  which  he  demands  judgment. 

Note. —  No  action  will  lie  by  reason  of  setting  fire  to  woodland  whereby 
it  escapes  upon  his  neighbor's  pi'emises,  unless  there  is  some  misconduct  or 
negligence  in  him  or  his  servants.  Clark  v.  Foot.  8  Johns.  422;  Losee  v. 
Buchanan,  51  N.  Y.  487,  citing  Stuart  v.  Hawley,  22  Barb.  619;  Calkins  v, 
Bargar,  44  Barb.  424;  Lansing  v.  Stone,  37  Barb.  15;  Batchelder  v.  Heagan, 
18  Me.  32;  Tourtellot  v.  Rosebrook.  11  Met.  460,  See  cases  cited  by  Max- 
well on  Code  Pldg.,  p.  723.  It  is  not  material  in  such  actions  whether  the 
proof  shows  gross  negligence  or  only  want  of  ordinary  care.  Barnard  v. 
Poor,  21  Pick.  378. 

Sec.  937.   Petition  for  negligently  permitting  natural 

gas  to  escape  and  cause  explosion. — 

That  on  the day  of ,  18 — ,  plaintiff  was  the  owner 

in  fee-simple  of  the  following  described  real  estate,  to  wit: 
[Description.] 

Ryan  v.  Railroad  Co.,  35  N.  Y.  210 ;  i  R  S.,  sec.  4975,  amended,  90  O.  L. 
Railroad  Co.  v.  Kerr,  63  Pa.  St.  353.    140. 
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That  plaintiff  was  also  on  said  day  the  owner  of  the  dwell- 
ing-house situated  on  said  real  estate,  which  house  was  of  the 

value  of  dollars  [and  on  said   day   contained  personal 

property  belonging  to  plaintiff  of  the  value  of dollars]. 

That  the  defendant  was  a  corporation,  organized  under  the 
laws  of  the  state  of  Ohio,  engaged  in  furnishing  ^natural  gas 

for  fuel  and  light  to  the  citizens  of  the  of  ,  having 

and  owning  gas  mains  and  gas  pipes  laid  in  the  streets  of  said 

,  and  immediately  in  front  of  plaintiff's  said  house,  through 

which  mains  and  pipes  it  supplied  the  citizens  of  said  

with  natural  gas  for  fuel. 

That  the  defendant  so  carelessly  laid,  constructed  and  main- 
tained said  pipes  and  gas  mains  that  natural  gas  flowed  and 
escaped  therefrom,  without  the  fault  or  negligence  of  plaint- 
iff, through  the  ground  and  into  plaintiff's  dwelling-house  and 
cellar  thereunder,  and  accumulated  in  said  house  and  cellar  in 
such  quantity  that  the  same  came  in  contact  with  a  lighted 
lamp  therein,  without  the  fault  of  plaintiff,  and  set  fire  to  and 
destroyed  said  house  and  its  contents,  without  any  fault  of 

plaintiff,  to  plaintiff's  damage  in  the  sum  of dollars,  for 

which  he  demands  judgment. 

Note. —  A  natural-gas  company  must  use  ordinary  care  in  placing  its 
pipes  and  mains  as  to  prevent  the  escape  of  gas  therefrom  in  such  quanti- 
ties as  to  become  dangerous  to  life  and  property.  Mining  Co.  v.  Patton,  129 
Ind.  472.  See  Omslaer  v,  Philadelphia  Co.,  31  Fed.  Rep.  354 ;  Emerson  v. 
Powell,  3  Allen,  410,  on  the  question  of  liability  for  leakage. 

StatutorT/ liability.— R.  S.,  sec.  3561o,  imposes  the  duty  on  natural-gas 
company  to  keep  gas  under  its  control,  rendering  it  liable  in  damages  for 
injury  by  explosion,  although  not  negligent  iu  regard  thereto.  Gas  Fuel 
Ca  V.  Andrews,  50  O.  S.  695. 

Sec.  938.  Petition  for  negligent  excavations  near  plaint- 
iff's touilding. — 

That  on  the day  of  ,  18—,  the  plaintiff  was  the 

owner  in  fee-simple  of  the  following  real  estate,  to  wit,  lot 

,  in  block ,  in  the  city  of  ,  in county,  state 

of  Ohio,  with  the  dwelling-house  thereon;  said  premises  ad- 
joined certain  lands  of  the  defendant,  and  said  dwelling-house 
of  right  rested  upon  and  was  supported  in  part  by  said  con- 
tiguous lands  and  by  the  strata  under  the  same. 

That  on  the day  of ,  18—,  the  defendant  wrong- 
fully and  negligently  dug  on  the  lot  adjoining  plaintiff's  said 
lot,  owned  by  said  defendant,  deep  excavations  for  the  purpose 
of  erecting  a  building  adjoining  plaintiff's,  digging  such  exca- 
vations a  depth  of  feet  and  within  feet  of  plaint- 
iff's building,  and  defendant  failed  and  neglected  to  place 
proper  supports  in  said  excavation  so  as  to  securely  protect 
the  foundation  to  plaintiff's  said  building. 

That  by  reason  of  the  digging  of  said  excavation,  and  of 
the  negligence  of  said  defendant  to  take  the  proper  precau- 
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tions  to  protect  the  foundation  to  plaintiff's  bnildino-,  the  same 

gave  avvay feet,  thereby  causino-  phiintiff's  saTd  buildintr 

to  drop feet  and  break  "the  wall  thereof.    [State  damages.'] 

[Pi'ayer.'] 

Sec.  939.  Petition  asaiiist  owner  of  vehicle  for  negligence 
in  driving  same  against  vehicle  of  another.— 

That  heretofore,  on  the  day  of  ,  18—,  the  said 

plaintiff,  at ,  was  the  owner  of  a  certain  carriage,  of  the 

value  of dollars,  and  of  a  certain  horse,  then  and  there 

drawing  the  same,  and  in  which  said  carriage  the  said  plaint- 
iff was  then  riding  in  and  along  a  certain  public  and  com- 
mon highway.  Said  defendant  was  also  then  and  there  the 
owner  of  a  certain  other  carriage  and  horses,  which  were 
then  and  there  under  the  care,  government  and  direction 
of  [a  certain  person,  then  the  servant  of]  the  said  defendant, 
who  was  then  and   there  driving  the  same  in  and  alonLr  the 

said  highway,  to  wit,  at  .     That  said  defendant  [by  his 

said  servant]  so  carelessly  and  improperly  drove,  governed 
and  directed  his  said  carriage  and  horses,  that  by  and  through 
the  carelessness,  negligence  and  improper  conduct  of  the  said 
defendant  [by  his  said  servant]  in  that  behalf  [one  of  the  hind 
wheels  of]  the  said  carriage  of  the  said  defendant,  without 
the  fault  of  the  plaintiff,  then  and  there  ran  and  struck  with 
great  force  and  violence  upon  and  against  the  said  carriage  of 
the  said  plaintiff,  and  thereby  crushing,  breaking  to  pieces, 
damaging  and  destroying  the  s;ime  [and  one  of  the  wheels, 
and  the  s])linter-bar  and  one  of  the  shafts  thereof],  thereby 
rendering  plaintiff"'s  said  carriage  of  no  use  or  value  to  the 
said  plaintiff,  and  said  plaintiff  was  thrown  out  with  great 
force  and  violence  from  and  off  his  said  carriage  upon  the 
ground,  thereby  injuring  him  in  the  following  manner:  \_State 
injury  and  dajnages.'] 

Wherefore  the  plaintiff  says  that  he  is  damaged  in  the  sum 
of dollars,  for  which  he  demands  judgment. 

Sec.  940.  Petition  for  negligently  failing  to  protest  bill 
of  exchange. — 

{Caption  and  formal  averments?^ 

On  the day  of ,  18 — ,  plaintiff,  being  the  owner  of 

and  desiring  the  collection  of  a  certain  bill  of  exchange,  duly 
transmitted  and  delivered  the  same  to  the  First  ^Nationnl 
Bank  of for  collection,  a  copy  of  which  bill  with  the  in- 
dorsements thereon  is  as  follows:  \_Copy  and  indorsements.] 

The  defendant  thereupon  for  a  valuable  consideration  re- 
ceived said  bill  of  exchange  and  agreed  to  collect  the  same 
for  plaintiff,  and  it  thereby  became  the  duty'  of  said  defend- 
ant under  said  contract  to  present  the  same  to  A.  B.  for  ac- 
ceptance and  payment,  and   in    case  the  said  A.  B.  did   not 
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accept  or  pay  the  same,  said  defendant  agreed  to  cause  the 
said  bill  to  be  properly  and  duly  protested  according  to  law. 
Plaintiff  further  states  that  said  A.  B.  did  not  acc'pt  or  pay 
said  bill  of  exchange,  and  that  said  defendant  did  thereupon 
negligently  fail  to  hav^e  said  bill  of  exchange  protested  accord- 
ing to  law,  and  wholly  failed  and  neglected  to  place  said  bill 
of  exchange  in  the  hands  of  a  notary  public  that  the  proper 
steps  might  be  taken  to  charge  the  drawer  and  inclorsers 
thereof,  and  that  by  reason  of  defendant's  negligence  in  this 
behalf  said  bill  of  exchange  was  wholly  lost  to  plaintiff,  to  his 
damage  in  the  sum  of  $ ,  for  which  he  asks  judgment. 

Note. —  As  to  duties  and  liabilities  of  bank  in  making  collections,  see 
ante,  sec.  284. 

Sec.  941,  Petition  against  railroad  company  for  injury 
by  collision  with  horse  and  wagon  at  street  crossing. — 

Plaintiff  complains  of  the  defendant,  the Railroad  Com- 
pany, a  corporation  created  under  the  laws  of  Ohio,  for  that 
the  said  defendant,  before  and  at  the  time  of  the  committing 

of  the  grievances  hereinafter  mentioned,  to  wit,  on  the 

day  of ,  18 — ,  was  the  owner  and  in  possession  of  a  cer- 
tain railroad  and  operating  the  same  through  the  city  of  C, 
and  leading  from  the  city  of  C.  to  the  city  of  D.,  in  said 
state  of  Ohio,  and  of  certain  cars  and  a  locomotive  running 
thereon.  The  plaintiff  further  says  that  he  was  then  the 
owner  and  in  possession  of  one  wagon,  two  horses  and  one 

double  set  of  harness,  of  the  value  of  $ ,  and  on  said 

day  of  ,  18 — .  a  locomotive  and   train  of  cars,  so 

owned  and  in  the  possession  of  the  defendant,  was  so  care- 
lessly and  negligently  managed  and  run  by  it,  its  agents  and 
servants  in  its  behalf,  through  the  said  city  of  C,  and  across 
G.  street,  a  public  street  in  said  city,  and  at  such  great  rate  of 
speed  and  without  signals  or  other  warning,  as  to  strike  the 
said  horses  and  wagon,  killing  the  said  horses  and  utterly  de- 
stroying the  said  wagon  and  harness,  without  an}'^  fault  or 
neglect  whatever  on  the  part  of  the  plaintiff,  his  agents  or 
servants.  And  the  plaintiff  further  says  that  said  horses 
were  struck  and  killed  and  said  wagon  with  said  harness  was 
struck  and  wholly  destroyed,  so  as  aforesaid,  solely  through 
and  by  the  carelessness  and  negligence  of  said  defendant,  its 
agents  and  servants  engaged  in  the  operation  and  manage- 
ment of  said  railroad  train,  to  the  damage  of  the  plaintiff  in 
the  sum  of  $ . 

Wherefore  the  plaintiff  prays  judgment  against  the  defend- 
ant for  the  sum  of  $ ,  with  interest  from ,  18 — ,  and 

for  costs.  L.,  K.  &  K.,  Attorneys  for  Plaintiff. 

Note. —  From  C,  H.  &  D.  R  R  Co.  v.  Brigel,  Supreme  Court,  unreported, 
No.  1715.  Judgment  in  favor  of  petitioner  aflSrmed.  See  Eailway  Co.  v. 
Schneider,  45  O.  S.  67a 
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Sec.  941<J.  Nuisance  defined. — A  nuisance  in  law  is  a  wrong- 
ful annoyance  or  injury  or  anything  that  worketh  hurt  or  in- 
convenience or  damage.  That  is  a  nuisance  which  annoys 
and  disturbs  one  in  the  possession  of  his  property,  rendering 
its  ordinary  use  and  occupation  physically  uncomfortable  to 
hira.  The  law  will  afford  redress  by  giving  damages,  and, 
when  the  cause  of  the  annoyance  is  continuous,  equity  will 
interfere  and  restrain  the  same.^  An  actionable  nuisance  is 
anything  wrongfully  done  or  permitted  which  injures  or  an- 
noys another  in  the  enjoyment  of  his  legal  rights.^  What 
amount  of  annoyance  or  inconvenience  will  constitute  a  nui- 
sance depends  on  varying  circumstances,  and  cannot  be  pre- 
cisely defined.^    The  action  abates  by  the  death  of  either 

1  Crump  V.  Lambert,  L.   R   3  Eq.  2  Railroad  Co.  v.  Carr.  38  O.  S.  453 ; 

409;    Railroad    Co.    v.   Church,   108  Cooley  on  Torts,  p.  5G6;   Columbus 

U.  S.  329.    See  Cardington  v.  Fred-  Gas,  etc.  Co.   v.  Freeland,  12  O.  S. 

ericks,  48  O.  S.  446 ;  McClung  v.  Coal  392. 

&  Coke  Co.,  31  W.  L.  B.  9  (Ham.  Co.  3  Columbus  Gas,  etc.  Ca  v.  Free- 

C.  P.,  1893),  and  authorities  reviewed,  land,  supra. 
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party .^     There  are  two  remedies  for  a  nuisance:  one  at  law, 
the  other  in  equity.^ 
Sec.  943.  Nuisance  — Action  at  law  for  damages.— The 

same  rule  as  to  sustaining  special  damages  from  a  nuisance 
applies  to  an  action  at  law  by  an  individual  as  in  equity,  and 
no  recovery  can  be  had  by  an  individual  for  damages  on  ac- 
count of  a  public  nuisance,  unless  he  has  sustained  an  injury 
different  from  that  of  others ;  and  this  is  so  whether  it  be 
a  private  or  public  nuisance,^  Where  several  injuries  are  al- 
leged in  a  petition,  the  amount  of  damages  caused  by  each 
should  be  stated.*  There  are  some  instances  where  the  law 
will  presume  damages,  rendering  proof  of  actual  damages 
unnecessary.*  "Where  an  act  innocent  in  itself  becomes  in- 
jurious only  by  reason  of  particular  circumstances,  the  peti- 
tion should  contain  a  full  statement  of  the  facts  showing  the 
wrong  and  damages  resulting  therefrom.^ 

The  petition  must  state  fully  all  of  the  facts  which  in  law 
constitute  a  nuisance  from  which  the  plaintiff  has  suffered; 
an  injury  of  a  character  different  from  that  alleged  cannot  be 
shown.''  An  owner  of  property  not  in  possession  cannot  com- 
plain of  a  nuisance  upon  it  when  he  has  not  suffered  any  spe- 
cial damages.  The  only  injury  he  could  sustain  in  such  a  case 
would  be  a  diminution  of  rent  or  the  expense  of  making  re- 
pairs.^ The  actual  damages  from  the  nuisance  in  such  a  case 
may  be  properly  recoverable  by  the  person  in  possession  though 

1 R.  S.,  sec.  5144,  amended,  90  O.  L.  Me.  161 ;  74  Am.  Dec.  482,  and  note 
140 ;  Cardington  v.  Fredericks,  supra.  Doolittle  v.  Supervisors,  18  N.  Y.  155 
2  Sees.  943,  944,  post.  Turnpike  Co.  v.  Railroad  Co.,  41  Cal 
sSchlueter  v.    Billingliam,  14  W.  562;  Aran  v.  Schallenberger,  41  Cal 
L.  B.  224.    See  sec.  944,  post;  Francis  449 ;  Atwood  v.  Bangor,  83  Me.  582 ; 
V.  Schoellkopp,  53  N.  Y.  152 ;   Barkau  22  Atl.  Rep.  466 ;  Walley  v.   Ditch 
V.  Knecht,  10  W.  L.  B.  342;  Ett  v.  Co.,  15  Cal.  579. 
Snyder,  6  Am.  L.  Rec.  415.    Under  <Graudona  v.  Lovdal,  78  Cal.  611 ; 
some  codes  an  individual  may  sue  to  12  Am.  St.  Rep.  121. 
abate  a  public  nuisance  and  recover  ^Chatfield  v.  Wilson,  27  Vt.  670. 
damages,  though  the  injury  is  sus-  ^Hess  v.  Lupton,  7  0.  (Pt,  1),  216.   It 
tained  by  the  public  m  general.   Har-  is  not  necessary  to  charge  a  def end- 
ley  V.  Brick  Co.,  83  la.  73 ;  48  N.  W.  ant  with  negligence.     Powder  Co.  v. 
Rep.  1000.     The  complaint  in  such  Tearney,  23  N.  E.  Rep.  389(111.,  1890). 
cases  must  therefore  allege  the  special  '^O'Brien  v.  St.  Paul,  18  Minn.  176- 
damages  sustained.     Farrelly  v.  Cin-  180. 

cinuati,  2Disn.  516;  Clark  v.  Railway  »  Dieringer  v.  Wehrman,  12  W.  L. 

Co.,  70  Wis.  593 ;  Brown  v.  Watson,  47  B.  222. 
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not  the  owner  of  the  premises,*  An  owner  of  real  estate  who 
places  a  nuisance  upon  it  and  demises  it  to  another  is  liable 
for  any  injury  sustained  therefrom.^  And  he  is  liable  where 
he  suffers  a  nuisance  to  be  created  by  another  in  the  prosecu- 
tion of  a  business  for  his  benefit  for  an  injury  resulting  there- 
from to  a  third  person.'  An  action  may  be  sustained  in  one 
state  for  damages  to  property  occasioned  by  the  diversion  of 
water,  although  the  act  was  committed  in  a  sister  state.*  An 
action  may  also  be  maintained  for  the  recovery  of  damages 
for  a  nuisance  which  consists  in  preventing  surface  water 
from  flowing  in  its  natural  course,  causing  it  to  flow  upon  the 
land  of  another.*  An  allegation  setting  forth  a  wrongful 
structure  and  its  prevention  of  the  natural  flow  of  water  is 
sufficient  to  show  an  injury."  An  interference  with  subter- 
ranean or  percolating  waters  is  an  injury  which  may  be  prop- 
erly classed  under  this  head,  and  is  a  subject  upon  which  the 
law  has  been  variously  declared.  Some  courts  hold  that  an 
excavation  on  an  owner's  land,  as  by  digging  a  well  which 
draws  off  the  water  from  the  land  of  another,  is  damnum 
absque  injuria?  An  action  cannot  be  sustained  for  any  ob- 
struction or  diversion  of  water  of  a  stream  for  any  purpose 
unless  the  damage  occasioned  thereby  is  material  or  substan- 
tial.^ ]^or  can  an  action  be  sustained  for  the  flowing  back  of 
waters  by  a  dam  in  the  body  of  a  stream  unless  some  actual 
injury  is  sustained.^  But  where  an  embankment  has  been 
dug  which  turns  the  water  of  a  river  from  its  natural  channel 
and  causes  the  same  to  overflow,  inundate  and  injure  the  lands 
of  another,  an  action  for  damages  will  lie.^° 

It  is  a  well-understood  rule  of  law  that  every  property 
owner  upon  a  stream  is  entitled  to  the  enjoyment  of  the  same 
without  any  interruption  by  another.  One  property  owner 
may  change  the  course  of  the  stream  upon  his  own  land  if  he 
restores  it  to  its  proper  channel  before  leaving  his  premises 

1  Hopkins     v.    Railroad     Co.,    6  « Toothe  v.  Clifton,  22  O.  S.  247. 

Mackey,  311.  6  Toothe  v.  Clifton,  supra. 

-  McElvaine  v.  Wood,  2  Handy,  166.  '  Greenleaf  v.  Francis,  18  Pick.  117. 

3  Clark  V.  Fry,  8  O.  S.  358.'   The  »  McElroy  v.  Goble,  6  O.  S.  187. 

rule  of  damages  is  the  injury  actually  9  Cooper  v.  Hall,  5  O.  321. 

sustained  at  the  commencement  of  i"  Byrd  v.  Blessing,  11  O.  S.  366,  and 

the  suit.    Thayer  v.  Brook,  17  O.  489.  cases  cited. 

*  Thayer  v.  Brook,  supra. 
58 
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and  does  not  injure  the  lower  property  owner.  All  diversions 
of  water  from  a  water-course  are  not  unlawful,  and  must  de- 
pend upon  the  circumstances.^  When  a  person  materially 
diverts  water  from  a  natural  water-course  which  has  a  peculiar 
value  for  certain  purposes,  whether  such  course  be  above  or 
below  the  surface  of  the  earth,  thereby  causing  a  substantial 
injury  or  damage  to  an  upper  proprietor,  he  is  not  remitted 
to  his  action  for  damages,  but  may  restrain  such  wrongful 
diversion.' 

The  discharge  of  fireworks  in  the  streets  of  a  city  is  per  se 
a  public  nuisance,  and  all  who  are  concerned  therein  are  liable 
in  damages  for  any  injury  occasioned  thereby.'  An  action 
will  also  lie  for  the  recovery  of  damages  caused  by  a  nuisance 
which  affects  the  health  of  a  person.*  A  verdict  and  judg- 
ment in  an  action  for  a  nuisance  is  not  conclusive  evidence  of 
a  right  to  recovery  in  a  subsequent  action  between  the  same 
parties  for  a  continuance  of  the  nuisance.' 

Sec.  944.  Petition  for  damages  for  operating  tannery  so 
as  to  become  a  nuisance. — 

[Caption  and  formal  averments.'] 

That  for  more  than years  last  past  plaintiff  has  been 

and  is  now  the  owner  and  in  possession  of  the  following  de- 
scribed property  in  the  city  of  ,  county  of  ,  Ohio: 

[Description.'] 

That  plaintiff  has  during  all  this  time  used  and  occupied 
said  premises  as  [state  what,  as:  and  for  a  water-cure  establish- 
ment and  hotel.  Tiiat  plaintiff  has  at  great  expense  furnished 
and  equipped  said  hotel,  etc. ;  and  that  by  reason  of  its  loca- 
tion it  had  acquired  a  great  reputation  and  was  visited  by  a 
large  number  of  persons,  and  would  now  be,  if  it  were  not  for 
the  nuisance  maintained  by  the  defendants  hereinafter  set 
forth]  [or,  as  a  dwelling-house]. 

That  the  defendants  have  since  the  construction  of  said 

plaintiff's  premises,  to  wit,  on  or  about ,  18 — ,  constructed 

a  building  [des(yribe  where],  in  which  they  have  since  the 

day  of ,  18 — ,  carried  on  the  business  of  tanning  and  cur- 
rying hides  and  manufacturing  and  finishing  leather  in  their 
said  premises,  and  have  purchased  large  quantities  of  hides, 
and  have  manufactured  the  same  into  leather,  and  have  also 

1  Maxwell's  Code  Pldg.,  489;  Cas-  3  Cameron  v.  Htister,  22  W.  L,  B. 

talia  Trout  Club  Co.  v.  Castalia  Sport-  384 ;  Spier  v.  Brookiyu,  136  N.  Y.  9 ; 

ing  Club,  8  O.  C.  C.  194.  80  W.  L.  B.  365. 

-'  Castalia  Trout  Club  Co.  v.  Castalia  <  Story  v.  Hammond.  4  O.  377. 

Sporting  Club,  supra.  ^Sheppard  v.  Willis,  19  O.  142. 


g§  945,  946.]  NUISANCE.  915 

rendered  the  fleshings  and  refuse  from  such  hides  on  said 
premises,  and  have  constantly  exposed  to  the  air  on  said  prem- 
ises large  quantities  of  hair,  fleshings  and  animal  matter  as 
well  as  tan  bark  and  other  offensive  matter,  and  have  thereby 
caused  noxious  vapors,  offensive  odors  and  smoke  and  soot  to 
invade  the  premises  of  plaintiff,  and  have  tainted  and  cor- 
rupted the  atmosphere  in  and  about  said  premises,  and  have 
thereby  rendered  pkintiff's  said  premises  unwholesome,  un- 
comfortable and  unfit  for  habitation  and  wholly  unfit  for  the 
purpose  of  [state  what,  dwelling  or  otherwise],  and  have  rendered 
the  premises  of  little  or  no  value.  That  the  occupancy  of 
plaintiff  has  been  thereby  rendered  intolerable,  and  by  reason 
of  the  premises  the  plaintiff  has  suffered  damages  in  "the  sum 
of  % ,  for  which  he  asks  judgment  against  said  defendants. 

Sec.  945.  Petition  for  damages  for  uiiisauce  arising  from 
the  lieeping  of  stock-yards. — 

[Caption^^ 

The  plaintiff  is  the  owner  in  fee  and  occupying  the  follow- 
ing premises  situate  in  the  city  of ,  county  of ,  and 

state  of  Ohio,  to  wit :  [Description].  [Then  state  purpose  for 
which pi'eTnises  are  used,  as:  That  said  premises  were  used  by 
himself  and  his  tenants  for  stores  and  dwelling-houses.] 

That  the  defendant  has  been  during years  last  past  the 

owner  and  in  possession  of  lot  No. [descri2)tion\  diago- 
nally across  the  street  from  the  premises  of  plaintiff. 

That  the  defendant  has  kept  and  maintained  on  the  said  lot 
during  the  past  [state  time],  and  now  keeps  sheds,  yards  and 
pens,  where  he  kept  and  allowed  to  be  kept,  and  still  keeps, 
cattle,  calves,  sheep  and  hogs,  for  market  and  otherwise.  That 
the  animals  have  caused  offensive  and  noxious  smells  and  loud 
and  offensive  noises,  and  the  pens  have  caused  offensive  and 
noxious  smells,  particularly  annoying,  disturbing  and  injuring 
the  plaintiff  in  the  occuj)ation  of  said  premises  and  greatly 
lessening  the  value  thereof,  and  reducing  the  rental  value 

thereof,  to  his  damage  in  the  sum  of  S ,  for  which  sum  he 

asks  judgment  against  said  defendant. 

Note. —  A  nuisance  to  be  actionable  must  materially  aSect  or  impair  the 
comfort  or  enjoyment  of  individuals  or  the  use  or  value  of  property.  Stad- 
ler  V.  Grieben,  61  Wis.  500.  No  person  is  liable  as  for  a  nuisance  merely 
because  he  keeps  a  stock-yard,  unless  he  keeps  it  in  such  a  manner  as  to 
interfere  with  the  comfort  of  persons  or  impair  the  value  of  property.  Id.  • 
Pennoyer  v.  Allen,  56  Wis.  511. 

Sec.  946.  Petition  for  damages  by  removing  party-wall. — 

Plaintiff  is  and  has  been  since  the day  of ,  18 — , 

tne  owner  of  a  house,  Xo. , street,  in  the  city  of , 

in  the  state  of  Ohio,  adjoining  a  certain  other  house  known 
as  No. , street,  in  said  city,  belonging  to  the  defend- 
ant; that  the  defendant  on  or  about  the  day  of  , 
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18 — ,  wrongfully  deprived  the  plaintiff  of  the  support  to  his 
said  house  by  pulling  down  his  said  adjoining  house  without 
propping  up  or  in  any  way  supporting  or  securing  the  plaint- 
iff's said  house ;  that  the  walls  of  the  plaintiff's  said  house 
were  thereby  cracked,  damaged  and  injured,  to  the  plaintiff's 
damage  in  the  sum  of dollars,  for  which  he  asks  judg- 
ment. 

Sec.  947.  Petition  for  obstructing  right  of  way. — 

That  on  the day  of  ,  18 — ,  plaintiff  was  and  still 

is  the  owner  in  fee-simple  of  a  certain  tract  of  land  at 

[describe  shortly\  and  had  and  ought  to  have  a  right  of  way 
from  the  northwest  corner  thereof,  over  defendant's  lands,  to 

a  certain  public  highway,  known  as  the  road,  with  the 

right  to  pass  and  repass  on  foot  and  with  teams,  wagons  and 
carriages. 

That  the  defendant  on  said  day  [and  while  plaintiff  was  pos- 
sessed of  said  tract  of  land]  wrongfully  obstructed  said  way 
by  building  a  fence  across  it,  and  still  continues,  and  for  — - 
days  continued,  said  obstruction,  thereby  preventing  plaintiff 
from  enjoying  said  way,  to  plaintiff's  damages  in  the  sum  of 
dollars,  for  which  he  demands  judgment. 

Sec.  948.  Petition  for  projection  of  building  OTer  an- 
other's land. — 

That  before  and  at  the  time  of  the  commission  of  the  griev- 
ance hereinafter  mentioned,  he  was  and  still  is  the  owner  in 

fee-simple  of  certain  premises,  abutting  on  street,  so 

called,  in  [here  describe  the  plaintiffs  premises  by  metes  and 
hounds'] ;  yet  the  defendant,  well  knowing  the  premises, 
wrongfully  and  injuriously  kept  and  continued  from  and  upon 
the  wall  of  his  premises  adjoining  those  of  the  plaintiff'  as 
aforesaid,  a  certain  building  projecting  and  overhanging  the 
plaintiff's  said  premises,  and  before  then  wrongfully  projected 
and  built,  projecting  as  aforesaid  for  a  long  space  of  time,  to 

the  plaintiff's  damage  in  the  sum  of  dollars,  for  which 

he  asks  judgment. 

Sec.  949.  Nuisance  —  Remedy  in  equity. —  The  restraint  of 
an  established  nuisance  is  an  admitted  ground  of  equity  juris- 
diction. Yet  it  is  well  understood  that  equity  will  not  interfere 
where  the  injury  is  of  such  nature  that  an  action  at  law  will 
afford  adequate  redress,  unless  the  party  seeking  aid  brings 
himself  within  the  clearest  principles  of  equitable  relief.^    It 

iMcCord    V.    Eiker,   12    O.    388;  Eiker,  supra;   Wood   on  Nuisance, 

Goodall    V.   Crofton,  33    O.   S.   271.  sees.   85,   86.    In  all  cases  it  must 

The  ground  upon   which   relief   in  clearly  appear  that  the  thing  to  be 

equity  is  based  is  that  it  will  cause  prohibited  is  a  nuisance  and  is  of 

an  irreparable  injury.     McCord  v.  such  character  that  it  will  cause  ir- 
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has  been  said  that,  where  there  is  an  adequate  remedy  in 
an  action  for  damages,  the  plaintiff  must  first  establish  his 
right  at  law  before  seeking  aid  in  equity ;  and  that  where  it 
has  not  been  so  established,  and  is  of  a  doubtful  character, 
relief  will  not  be  granted  in  equity.^  This  rule,  however,  is 
confined  to  cases  where  the  right  of  the  plaintiff  is  of  a  doubt- 
ful or  questionable  character,  and  cannot  be  applied  where  it 
is  perfectly  clear,^  as  an  injunction  will  ordinarily  lie  in  the 
first  instance  where  it  is  a  nuisance  per  se?  It  is  not  al- 
ways essential  that  the  injury  arising  from  the  nuisance  be 
shown  to  be  inevitable  to  maintain  the  action.*  Equity  will 
not  only  restrain  an  existing  nuisance  but  will  prevent  the 
creation  of  one,'  and  in  such  cases  the  pleader  should  exercise 
great  caution  in  setting  forth  the  facts,  so  as  to  clearly  show 
that  a  nuisance  will  be  created,  which  mast  be  done  not  upon 
mere  belief  but  from  actual  knowledge.®  An  individual  may 
have  two  remedies  for  a  nuisance,  depending  upon  the  cir- 
cumstances ;  namely,  one  for  damages  which  have  already  been 
sustained,  and  another  in  equity  to  restrain  its  further  com- 
mission.'' "Where  it  is  of  such  a  permanent  character  as  will 
cause  loss  of  health,  trade,  destruction  of  means  of  subsistence 
or  permanent  injury  to  property,  it  will  be  enjoined.^ 

Although  it  is  a  general  rule  that  a  private  action  cannot 
be  sustained  for  a  public  injury,  it  is  equally  well  settled  that 
an  individual  who  suffers  a  special  injury,  different  in  char- 
acter from  that  sustained  by  the  general  public,  may  maintain 
the  action ; '  and  he  must  therefore  aver  special  damages  in 

reparable  injury  at  once  if  not  pre-  ♦  Nicholson  v.  Getchell,  96  Cal.  394; 

vented,  before  the  court  will  inter-  31  Pac.  Rep.  265. 

fere    by    injunction.      McGuire    v.  *  Wood  on  Nuisance,  sec.  796. 

Bloomingdale,  1  Toledo  Legal  News,  ^  Wood  on  Nuisance,  sees.  796,  798. 

126  (Lucas  Co.  Com.  PI.,  1894).  "  Akin  v.   Davis,  11  Kan.  580.     In 

1  Goodall  V.  Crofton,  supra;  10  Am.  fact  tliey  may  be  united  in  one  com- 
et Eng.  Ency.  of  Law,  p.  830 ;  McCord  plaint  Drinkwater  v.  Samble,  46 
V.  Eiker,  supra;  High  on  Inj.,  sec.  Kan.  170;  Paddock  v.  Somes,  103 
740.  Mo.  226 ;  14  S.    W.  Rep.  746 ;  Finch! 

^  High   on    Injunctions,   sec.   740 ;  v.  Green,  16  Minn.  355 ;  Cedar  Lake 

Bridge  Co.  v.  Railway  Co.,  0  Paige,  Hotel  Co.  v.  Hydraulic  Co.,  79  Wis. 

563.  297;   W^eudlandt  v.    Cavenaugh,   85 

3  Babcock  v.  Stock-yard  Co.,  5  C.  E.  Wis.  256.  262. 

Green,  296 ;  Robinson  v.  Baugh,  31  8  Weber  v.  Gage,  39  N.  H.  182. 

Mich.  290.  9  Mehrhoff  v.  Railroad  Co.,  51  N.  J. 

L.  56.    See  ante,  sec.  943. 
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his  petition.*  It  is  a  nuisance  for  a  person  with  malice  to 
erect  a  barn  in  such  a  manner  as  to  exclude  light  and  air  from 
the  windows  of  the  house  of  his  neighbor,  and  relief  may  bo 
had  in  equity  to  prevent  the  same;^  and  so  with  a  high  screen 
which  is  placed  up  close  to  the  windows  of  a  neighboring 
tenant  so  as  to  destroy  the  view ;  ^  or  a  well  which  has  been 
dug  for  the  sole  purpose  of  inflicting  damage  to  a  neighbor,* 
although  the  remedy  may  in  some  instances  be  in  damages.' 
The  entire  obstruction  of  a  navigable  river,  where  it  is  used 
by  the  public,  although  a  public  nuisance,  may  be  restrained 
at  the  suit  of  a  private  individual  who  has  sustained  a  special 
injury;^  and  a  tax-payer  may  enjoin  the  trustees  of  a  town- 
ship from  constructing  a  cemetery  so  near  his  dwelling  as  to 
become  a  nuisance;'  and  an  individual  may  also  enjoin  the 
use  of  a  public  street  in  front  of  his  premises  as  a  hackney- 
coach  stand,  in  such  a  manner  as  to  amount  to  an  interference 
with  the  enjoyment  of  his  premises.*  An  individual  property 
owner  may  maintain  an  action  for  nuisance  against  a  railroad 
company  for  keeping  up  dangerous  fires,  generating  and  de- 
positing about  his  premises  noxious  vapors  and  smokes,  and 
for  jarring  and  disjointing  his  house,  making  it  an  uncom- 
fortable and  unwholesome  place  for  a  residence.'  Where  a 
large  number  of  persons  are  deprived  of  the  comforts  of  their 
homes  by  a  nuisance,  they  may  be  joined  as  plaintiffs  in  an 
action  to  enjoin  the  sarae.^^  But  it  is  held  that,  to  enable  such 
persons  to  join  in  an  action,  an  injury  must  affect  them  all  in 
a  similar  way,  and  that  it  cannot  be  sustained  where  the  in- 
jury to  any  of  them  is  a  distinct  and  special  one.^^    A  private 

1  Sargent  v.  Railroad  Co.,  1  Handy,  9  Parrott  v.  Railroad  Co.,  3  O.  S. 

52;  Shed  v.  Hawthorne,  3  Neb.  179;  380.    See  Euler  v.  Sullivan,  75  Md. 

Francis  v.  Schoellkopp,  53  N.  Y.  152.  616;  23  Atl.  Rep.  845. 

2Kessler  v.  Letts,  7  O.  C.  C.  108.  lo  Schlueter  v.  Billingheimer,  14  W. 

» Burke  v.  Smith,  69  Mich.  380 ;  20  L.   B.   224 ;  Robinson  v.   Baugh,  31 

W.  L.  B.  97.     See,  also,  22  W.  L.  B.  Mich.   290 ;  Rowbaugham  v.   Jones, 

74.  47  N.  J.  Eq.  337;  20  Atl.  Rep.  731 

<Chesley    v.    King,    74    Me.    164;  (1890);  Peck  v.  Elder.  3  Sandf.  126; 

Greenleaf  v.  Francis,   18   Pick.  117;  Cadiegan  v.  Brown,  120  Mass.  493; 

Falloon  v.  Schilling,  29  Kan.  292.  Palmer  v.  Waddle,  22  Kan.  352. 

*Smith  V.  Putnam,  62  N.  H.  369.  ^  Rowbaugham    v.    Jones,    supra; 

6  Hickock  V.  Hine.  23  O.  S.  523.  Herrick  v.  Cleveland,  7  O.  C.  C.  470 ; 

'Henry  v.  Trustees,  48  O.  S.  671.  Marseils  v.  Banking  Co.,  1  N.  J.  Eq. 

sBranaham  v.  Hotel  Co.,  39  O.  S.  31;  Hincbman   v.  Railroad   Co.,    17 

833.  N.  J.  Eq.  75. 
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nuisance  may  be  created  by  either  smoke,  soot  or  gases,  and 
if  it  is  continuous  and  of  such  a  nature  as  to  substantially 
affect  physical  comfort  and  health,  it  may  be  permanently 
enjoined.' 

Sec.  950.  Petition  to  enjoin  the  discharge  of  surface  water 
I  upon  land  of  another,  and  for  damages. — 

[Ca2'>tio7r.'\ 

That  at  and  during  all  the  times  hereinafter  mentioned  the 
plaintiff  was,  and  still  is,  the  owner  in  fee  and  in  the  actual 

possession  of  the  following  lands,  situate  in  the  county  of 

and  state  of  ,  known  and  described  as  follows,  to  wit: 

\_Description.'] 

That  the  defendant  herein  is,  and  at  all  times  hereinafter 
mentioned  was,  the  owner  in  fee  and  in  possession  and  occu- 
pancy of  certain  lands  lying  adjacent  to  and  immediately 
west  of  plaintiff's  lands  above  described,  said  defendant's  lands 
being  known  and  described  as  \descriptioii\. 

That  on  or  about  the day  of ,  18—,  the  defendant 

dug  and  constructed  a  fountain  on  his  said  lands  at  a  point 
some  sixty  rods  west  of  the  west  line  of  the  lands  of  this 
plaintiff  hereinbefore  described,  that  is  to  sav,  at  a  point  some 
twent^^-five  or  thirty  rodssoutheast  from  the  northwest  quarter 
of  said  section  thirty-one,  and  thereby  caused  the  subterranean 
waters  to  come  to  the  surface  and  continuously  flow  from  said 
fountain  so  constructed  as  aforesaid,  and  thereupon  defendant 
dug  and  constructed  a  ditch  in  an  easterly  course  from  said 
fountain  through  a  natural  hill  or  embankment  situated  near 
the  west  line  of  plaintiff's  lands,  and  in  and  upon  said  plaint- 
iff's lands,  and  thereby  caused  the  waters  from  said  fountain 
so  constructed  to  flow  through  said  ditch  in  and  upon  and 
over  the  lands  of  plaintiff,  and  then  and  there  wrongfullv  col- 
lected other  waters  in  said  artificial  ditch  so  dug  by  defend- 
ant, and  such  waters  were  also  in  the  same  manner  caused  to 
be  emptied  in  and  upon  the  lands  of  plaintiff,  and  ever  since 
said  day  said  defendant  has  wrongfully  maintained  said  ditch 
and  wrongfully  caused  the  waters  aforesaid  to  flow  in,  upon 
and  over  the  lands  of  plaintiff,  whereby  the  plaintiff's  grass 
,  was  wholly  spoiled,  etc.     ^Here  state  damages  sustained.] 

And  said  plaintiff  further  alleges  that  the  said  fountain  will 
continue  to  flow  and  the  said  waters  of  springs  and  other 
surface  water  will  continue  to  flow  in,  upon  and  over  plaint- 
iff's lands  to  his  great  damage  in  the  future,  unless  the  de- 
fendant be  enjoined  and  prohibited  from  so  causing  the  waters 
aforesaid  to  flow  through  said  ditch  and  upon  said  lands,  and 
said  lands  will  thereby  become  entirely  worthless  and  of  no 
value. 

i  McClung  V.  Coal  &  Coke  Co.,  31  W.  L  B.  9  (Ham.  Co.  C.  P.,  1893). 
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Wherefore  plaintiff  prays  that  the  defendant  be  restrained 
from  permitting  the  waters  aforesaid  to  be  emptied  or  caused 
to  flow  in,  upon  and  over  the  lands  of  this  plaintiff,  and  from 
permitting  said  ditch  to  be  used  for  conveying  water  to  and 
upon  this  plaintiff's  lands,  and  that  the  plaintiff  have  and  re- 
cover from  the  defendant  the  sum  of  8 ,  his  damages  sus- 
tained to  the  date  of  the  commencement  of  this  action,  and 
for  such  relief  as  may  seem  proper. 

Note. —  One  person  cannot  lawfully  discharge  water  through  an  artificial 
channel  directly  upon  the  land  of  another.  Pettigrew  v.  Evansville,  25 
Wis.  223 :  Wendlandt  v.  Cavenaugh.  85  Wis.  2.56. 

Injunction  and  damages. —  It  is  none  the  less  an  action  in  equity  because 
damages  for  past  injury  by  reason  of  the  nuisance  are  claimed.  Cedar 
Lake  Hotel  Co.  v.  Hydraulic  Co.,  79  Wis.  297;  Vv^endlandt  v.  Cavenaugh,  85 
Wis.  256,  262. 

Sec.  951.  Allegations  charging  that  a  brewery  is  a  pri- 
Tate  nuisance,  prayer  for  injunction,  and  special  injury  to 
individual. — 

\_Formal  averments  as  to  ownership  of  property,  as  in  ante, 
sec.  950.'] 

That  defendant  has  for  several  years  last  past  owned,  and 
does  now  own,  operate  and  mamtain  upon  said  defendant's 
premises,  a  lager  beer  brewer}'',  malt  house,  ice  houses,  wash 
houses  and  other  buildings,  together  with  the  necessary  and 
usual  outhouses,  sheds,  and  usual  and  customary  appurtenances 
tnereunto  belonging,  and  operates  and  uses,  and  has  for  many 
years  last  past  operated  and  used  the  same  daily  in  the  course 
of  its  business.  That  in  so  using  said  premises  and  operating 
its  business  thereon,  said  defendant  causes  and  allows  to  accu- 
mulate great  quantities  of  dirty,  filthy  and  offensive  refuse 
water  and  sewage  and  offal  from  various  substances. 

Plaintiff  alleges  that  he  is  specially  and  peculiarly  injured 
and  damaged  by  the  acts  of  and  by  the  maintenance  and  con- 
tinuance of  the  said  nuisance  by  said  defendant,  in  this,  to  wit, 
that  said  defendant  drains  all  its  sewage,  and  great  quantities 
of  dirty,  filthy  and  polluted  refuse  water  and  other  substances, 
into  an  open  ditch  running  from  and  out  of  said  defendant's 
said  brewery  along  and  within  the  south  line  of  [state  where], 
and  for  the  full  length  and  along  the  entire  north  boundary 

of  plaintiff's  premises,  and  empties  into  the creek,  w'hich 

flows  and  runs  through  plaintiff's  premises.  That  the  waters 
of  said  creek  in  their  natural  state  are  pure  and  wholesome, 
aud  are  valuable  to  the  premises  through  which  they  flow, 
and  add  to  and  enhance  the  value  of  said  lands.  And  that 
from  the  rear  of  said  defendant's  brewery  said  defendant 
causes  and  allows  to  accumulate,  and  sends  over  and  causes  to 
flow  and  w^ash  on  plaintiff's  premises,  great  quantities  of  such 
dirty,  filthy  and  polluted  refuse  water  and  other  unwholesome 
substances. 
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That  by  reason  of  said  special  injury  to  plaintiff  his  said 
premises  have  become  greatly  ira])aired  and  diminished  in 
value,  and  if  said  defendant  be  allowed  to  continue  such  im- 
proper use  of  its  said  premises,  said  plaintiff's  premises  will 
be  further  damaged  and  injured  and  rendered  unfit  for  a  resi- 
dence, and  plaintiff  will  thereby  suffer  great  and  irreparable 
injury. 

Wherefore  plaintiff  asks  that  the  said  defendant  be  enjoined 
from  making  such  improper  use  of  its  premises,  and  that  it 
may  be  required  and  compelled  to  desist  and  refrain  from  ac- 
cumulating or  causing  to  accumulate  and  to  flow  upon,  in 
front  of  or  around  said  premises  of  this  plaintiff  any  sewage 
or  other  filthy,  impure  or  offensive  water,  liquids  or  other  sub- 
stances, and  from  draining  or  sending  the  same  into  the  creek 
aforesaid  running  through  plaintiff's  premises,  and  from  caus- 
ing said  dirt,  filth,  refuse  water  and  other  unwholesome  sub- 
stances to  vvash  upon  plaintiff's  premises,  and  for  such  relief 
as  is  proper. 

Note. —  The  foregoing  form  is  confined  to  special  injury  to  individual 
for  a  private  nuisance.  Without  such  allegations  a  petition  would  be  de- 
murrable.    See  Meiners  v.  Brewing  Co.,  78  Wis.  364. 

Sec.  952.  Nuisance  —  Defenses  to  actions  for. —  Any  facts 
showing  a  right  by  prescription  to  maintain  a  nuisance,  or 
facts  which  in  equity  show  that  the  plaintiff  should  not  main- 
tain his  case,  may  be  set  up  as  a  defense.^  It  is  said  that  an 
action  will  not  lie  for  an  inevitable  accident,  or  for  a  lawful 
act  done  in  a  lawful  manner,  such  as  changing  the  channel  of 
a  stream,  unless  the  lawful  act  is  performed  in  a  negligent  or 
careless  manner.^  In  an  action  by  a  person  against  a  factory 
which  is  operated  in  such  a  manner  as  to  become  a  nuisance, 
the  defendant  cannot  urge  as  a  defense  that  the  factory  was 
built  before  the  building  of  the  plaintiff  which  he  claims  is  in- 
jured.^ Nor  can  the  fact  that  a  person  who  has  knowledge 
that  a  factory  is  being  built,  and  makes  no  objection  thereto, 
be  urged  as  a  defense  in  an  action  for  damages  when  such 
factory  is  operated  so  as  to  become  a  nuisance.* 

iPennoyer  v.  Allen,  51  Wis.  360.  » Fertilizer  Co.  v.  Malone,  73  Md. 
Although  the  defense  of  prescription  268;    20    Atl.    Rep.   900;    Common- 
is  not  available  to  a  private  action  to  wealth  v.  Miller.  25  W.  L.  B.  97. 
abate  a  nuisance.    Meiners  v.  Brew-  *  Harley  v.  Brick  Co.,  83  la.  73;  48 
ing  Co.,  25  W.  L.  B.  76;  78  Wis.  364.  N.  W.  Rep.  1000  (1891X 

2  Railroad  Co.  v.  Carr,  38  O.  S.  453. 
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Sec.  953.  Partition  —  Nature  of  the  action. —  At  com- 
mon law  partition  could  only  be  made  by  consent,  and  could 
not  be  compelled  by  one  or  more  co-tenants  against  others. 
The  proceeding,  therefore,  adopted  in  this  country  was  re- 
garded at  one  time  merely  as  a  statutory  one  and  not  a  civil 
action.  In  Ohio,  however,  the  statutory  proceeding,  so  called, 
was  abolished,  and  the  action  is  now  part  of  the  code  and 
regarded  as  a  civil  action.  It  is  of  an  equitable  character, 
in  which  no  right  to  a  trial  by  jury  exists,  but  is  subject  to  an 
appeal.  So  far  as  this  question  is  concerned,  however,  it  is 
immaterial  whether  the  facts  stated  in  the  petition  invoke 
equitable  jurisdiction  or  not.^  It  is  a  proceeding  in  rem? 
While  the  code  plainly  provides  the  method  of  procedure  and 
confers  the  right  of  partition  upon  parties,  it  has  nevertheless 
always  been  a  subject  of  equity  jurisdiction,  especially  where 
a  case  involves  the   settJement  of  questions  peculiarly  cog- 


1  McRoberts  v.  Lockwood,  49  O.  S. 
374 ;  Swihart  v.  Swihart,  7  O.  C.  C. 
338 ;  Barr  v.  Chapinan.  7  O.  C.  C.  364 ; 
English  V.  Mony penny,  6  O.  C.  C. 
554 ;  Stone  v.  Doster,  7  O.  C.  C.  8 ; 
Corwin  v.  Mace,  30  O.  S.  125 ;  Linton 
(922) 


T.  Laycock,  33  O.  S.   128 ;  Stableton 
V.  Ellison,  21  O.  S.  527. 

2  Barr  v.  Chapman,  30  W.  L.  B. 
264.  And  is  regarded  as  a  matter  of 
right    Smith  v.  Smith,  10  Paige,  470. 
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nizable  in  courts  of  equity.  The  special  statutory  mode  of 
obtaining  a  partition  has  never  been  considered  as  conclusive 
of  that  in  equity.^ 

Sec.  954.  T^'ho  may  be  compelled  to  partition. —  Tenants 
in  common^  and  coparceners  may,  under  the  code,  be  com- 
pelled to  make  or  suffer  partition.  A  tenant  for  life  who  buys 
an  individual  share  of  a  reversion  ;'  or  a  person  having  a  right 
of  entry  ;*  or  an  owner  of  a  fee  subject  to  an  executory  devise 
on  his  own  death  without  issue;"*  or  a  guardian  for  minors 
all  of  whom  claim  in  one  right  ;^  or  a  person  who  owns  a 
moiety  interest  and  is  trustee  for  the  other  half,^  may  all  have 
or  compel  partition.  And  where  there  is  an  outstanding  life 
estate  held  by  one  who  does  not  own  a  reversionary  interest 
or  any  remainder,  an  action  for  partition  cannot  be  sustained 
by  the  owner  of  the  reversionary  interest  or  any  remainder.* 
And  the  existence  of  an  ordinary  lease  for  years  under  which 
a  tenant  is  in  possession,  paying  rent  to  the  owner,  is  no  ob- 
stacle.* But  a  reversioner,^"*  or  remainderman,"  or  a  railroad 
company  which  has  purchased  an  undivided  interest  in  an- 
other railroad,  thereby  creating  a  tenancy  in  common,^^  or 
withdrawing  members  of  an  unincorporated  society,"  can  have 
or  compel  partition.  And  where  a  tenant  has  made  separate 
conveyance  so  that  the  title  of  each  person  is  separate  and 
distinct,  the  other  tenants  cannot  sustain  a  joint  suit  for  par- 
tition against  such  purchaser,  but  must  bring  a  separate  suit 
against  each."  Nor  can  a  person  who  has  neither  actual  or 
constructive  possession  have  partition  against  others  holding 
the  premises  in  hostility  to  his  title,  as  such  a  proceeding 

1  Linton  v.  Laycock,  33  O.  S.  128;  554.   See  In  re  Kates,  148  Pa.  St.  471 ; 
Corwin  v.  Mace,  36  O.  S.  125 ;   Rush  Merrick  v.  Hughes,  36  W.  Va.  356. 
V.  Rush,  29  O.  S.  440 ;  Penn  v.  Cox,        8  Elrod  v.  Bass.  1  O.  C.  C.  39 ;  Tab- 
16  O.  130.  ler  v.  Weisman,  2  O.  S.  207. 

2  O.  Code.  sec.  5754 ;  Tabler  v.  Weis-  9  Werner  v.  Glass,  16  W.  L.  B.  354. 
man,  2  O.  S.  207.  lo  Birbeck  v  Spollen,  10  Am,  Law 

3  Morgan  v.  Staley,  11  O.  389;  Tab-  Rec.  491. 

ler    V.   Weisman,    supra;    Elrod    v.  ii  Davidson  v.  Wolfe,  9  O.  74. 

Weisman,  1  O.  C.  C.  38.  i^Raih-oad  Co.  v.  Railroad  Co.,  38 

*  Tabler  v.  Weisman,  supra.  O.  S.  614. 

*  Patterson  v.  Earhart,  29  W.  L.  B.  '^Gaselys  v.  Separatists  Society,  18 
313.  O.  S.  144.' 

eQoudyv.  Shank,  8  0.  416.  i*  In  re  Prentiss,  7  O.  (Pt  2),  129. 

"English  V.  Mony penny,  6  O.  C.  C. 
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would  be  making  a  partition  a  substitute  for  ejectment.^  Nor 
can  a  person  who  ou'ns  an  interest  in  a  land  syndicate,  where 
the  land  is  vested  in  trustees,  with  power  of  division  and  sale 
which  contemplate  a  division  in  the  proceeds,  have  partition.^ 
A  guardian  may  appear  for  his  ward  and  do  anything  respect- 
ing the  partition  the  same  as  the  ward  could  if  he  were  of  age 
or  of  sound  mind;'  and  the  same  rights  are  extended  to  a  for- 
eign guardian.*  All  interested  persons  ought  to  be  made  par- 
ties,' such  as  reversioners  and  life  tenants.'  It  is  held,  how- 
ever, that  a  wife  of  a  tenant  in  common  is  not  a  necessary 
party,  as  her  inchoate  right  of  dower  is  divested  by  a  sale;' 
nor  an  administrator  of  a  deceased  party,  unless  an  accounting 
of  rents  is  desired.^ 

Sec.  955.  Proceedings,  wliere  had. —  The  proceedings  must 
be  instituted  in  the  county  where  the  estate  is  situate,^  unless 
it  be  in  two  or  more  counties,  in  which  case  it  may  be  had  in 
any  county  wherein  a  part  of  the  estate  is  located.^"  The  pro- 
ceedings must  be  instituted  in  the  court  of  common  pleas." 
And  an  action  to  set  aside  a  decree  for  partition  should  be 
brought  in  the  county  where  the  land  lies.^^ 

Sec.  956.  The  petition, —  The  petition  must  set  forth  the 
nature  of  the  title  of  the  plaintiff;^*  and  the  statute  is  com- 
plied with  if  it  avers  that  the  plaintiffs  and  defendants  are 
the  owners  in  fee-simple  and  the  tenants  in  common  of  the 
real  estate,  and  that  the  plaintiff  is  the  owner  in  fee-simple  of 
the  undivided  one-fourth  and  the  defendants  of  the  remain- 

1  Haskell  v.  Queen,  21  N.  Y.  S.  357;  sscott  v.  Guernsey,  48  N.  Y.  106. 
McMurty  v.  Keifner,  36  Neb.  522 ;  54  See  Speer  v.  Speer,  14  N.  J.  Eq.  240. 
N.  W.  Rep.  844  (1893) ;  Seymour  v.        9  R.  S.,  sees.  5022-23. 

Ricketts,  21  Neb.  240 ;  31  N.  W.  Rep.       w  O.  Code,  sec.  5755. 
781.  "  O.  Code,  sec.  5756. 

2  Horner  v.  Meyers,  29  W.  L.  B.  12  Bent  v.  Maxwell  Co.,  3  West 
403,   citing    Sparling    v.    Parker,    9  Coast  Rep.  8  (N.  M.). 

Beav.  450 ;  Mallory  v.  Russell,  71  la.  i'  O.  Code,  sec.  5756;  Morton  v.  Out- 

63;  Ward  v.  Davis.  3  Sandf.  602.  land,  18  O.  S.  383.    Not  only  the  title 

3  R.  S.,  sec.  5772 ;  Merritt  v.  Horn,  of  the  plaintiff,  but  that  of  the  de- 
5  O.  S.  307.  fendant  as  well.    Ramsey  v.  Bell,  42 

*0.  Code,  sec.  5773.  Am.  Dec.  163;  Harman  v.  Kelly,  14 

SMilligan  v.  Poole,  35  Ind.  64.  O.  502;  45  Am.  Dec.  557;  Canal  Co. 

6  Bell  V.  Adams,  81  N.  C.  118;  Mor-  v.  Bruly,  45  Tex.  6.  The  title  of  the 
gan  V.  Staley,  11  O.  389.  several  tenants  must  be  truly  stated 

'  Weaver  V.  Gregg,  6  O.  S.  547.  and  sustained  by  proof.     Harman  v. 

Kelly,  supra. 
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ing  three-fourths  thereof.^  It  is  not  necessary,  however,  to 
specially  set  forth  the  manner  in  which  the  title  was  derived;' 
but  where  a  plaintiff  proceeds  to  show  in  his  pleading  how 
he  acquired  title  he  must  state  all  the  facts  necessary  to  vest 
title  in  himself.'  The  code  provides  that  where  title  came  by 
descent  or  devise,  a  partition  cannot  be  ordered  within  a  year 
from  the  death  of  the  ancestor,  unless  the  petition  shall  set 
forth  that  all  the  debts  have  either  been  paid  or  secured*  or' 
that  the  personal  property  is  sufficient  to  pay  the  same.*  An 
allegation  that  the  defendants  have  received  all  the  rents 
and  profits,  and  refused  to  pay  the  plaintiff,  does  not  show  a 
hostile  title.®  It  has  been  held  that  titles  are  not  decided  or 
created  in  partition  proceedings,^  and  that  only  legal  titles 
will  be  considered,  any  equities  existing  in  the  premises  not 
being  prejudiced;^  and  that  suit  should  not  be  brought  under 
the  statute  where  the  title  is  in  controversy,  although  under 
certain  circumstances  the  action  may  be  retained  and  the 
parties  required  to  settle  the  controversy  at  law  before  the 
decree  will  be  rendered.^  Under  former  statutes  it  has  been 
held  that  neither  a  statutory  partition  nor  legal  title  was 
necessary  to  sustain  it,  and  that  a  person  holding  an  equi- 
table title  should  pursue  an  equitable  partition.'"  Other  courts 
adopt  the  rule  that  the  legal  and  equitable  rights  may  all 
be  settled  in  one  action,^'  and  this  is  the  usual  practice.  As 
shown  in  a  subsequent  section,  the  defendant  may  deny  the 
plaintiff's  title,  and  such  disputes  may  be  settled  in  the  action.^' 

1  Pipes  i\  Hobbs,  83  Ind.  43 ;  Balem     vised  Statutes,  section  6146,  for  the 
V.  Jacquelin,  22  N.  Y.  S.  193.  reason  that  the  security  mentioned 

2  Blakely  v.  Boruff,  71  Ind.  93.  in  section  5756  is  the  security  pro- 

3  Bell  V.  Dangerfield,  2G  Minn.  307.  vided  for  in  section  6146.  Smith  v. 
♦  As  provided  in  R  S.,  sec.  6146.  Montag,  32  W.  L.  B.  153  (C.  S.  C.  1894). 
»  R  S.,  sea  5756,  as  amended  88  O.    But  see  Fryman  v.  Fryman,  8  0.  C. 

L.  151.     The  right  of  the  lieir-at-law  C.  91. 

to  prosecute  partition  immediately  ^  Bolen  v.  Jacquelin,  22  N.Y.S.  193. 

upon  the  death  of  the  ancestor   is  "  Tabler  v.  Weisman,  2  O.  S.  207. 

denied  for  the  period  of  one  year,  ^  Williams  v.  Van  Tuyl,  2  0.  S.  330. 

unless  it  will  not  interfere  with  the  ^  Delaney  v.  McFadden,  7  W.  L.  B. 

right  of  the  administrator;  that  is,  267. 

the  right  of  the  latter  to  sell  the  real  ^°  Byers  v.  Wackman,  1(5  O.  S.  440; 

«te..  tor   the   payment   of  debta  «?,'Sarti';idale"^:'ilexa:?d"er,  =6 Ind. 

Svvihart  v.  Swihart,  7  O.  C.  C.  338.  104. 

The  amended  section  5756  should  be  i-See  sec  961,  poM ;  Emery  v.  Dar- 

construed  in  connection  with    Re-  ling,  50  O.  S.  160 ;  O.  Code,  sec.  5756. 
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The  petition  must  set  forth  a  pertinent  description  of  the 
premises  ^  with  reasonable  certainty.'^  A  general  description 
such  as  will  identify  the  property,  sustained  by  proper  proof, 
has  been  held  suiBcient.'  And  each  tenant  in  common,  copar- 
cener or  other  interested  person  should  be  named  as  defend- 
ants.* It  is  essential  that  the  interest  of  all  persons  should 
be  specifically  and  particularly  set  forth,*  and  a  petition  is 
subject  to  a  demurrer  if  it  fails  to  meet  this  requirement.'  It 
must  be  averred  that  the  parties  had  an  interest  at  the  time 
of  the  commencement  of  the  suit.''  One  tenant  in  common 
may  recover  from  another  his  share  of  rents  and  profits  re- 
ceived by  such  tenant  from  the  estate,  which  may  be  included 
in  the  petition  for  partition.^  Religious  denominations,  and 
other  societies  or  associations  which  have  acquired  title  to  real 
estate,  are  authorized  to  file  a  petition  for  the  partition  of  their 
property.^  The  pleadings  in  partition  in  wkich  several  parties 
are  joined  should  be  verified  b}^  each  party.^** 

Sec.  957.  Form  ot  petition  iu  partition. — 

The  plaintiff  has  a  legal  right  to,  and  is  seized  in  fee-simple 

as  an  heir  at  law  of  C.  P.,  deceased,  of  the  one  undivided 

part  of  the  following  described  real  estate,  situate  in  the 
county  of ,  and  state  of  Ohio,  in  the  township  of  : 

The  said  defendants  are  tenants  in  common  with  plaintiff 
in  said  premises.  One-fourth  of  said  premises  belongs  to 
R.  T.,  who  is  a  sister  of  the  deceased,  and  who  intermarried 
with  G.  T.,  and  resides  in  the  state  of  C. 

One-fourth  belongs  to  M.  E.  D.,  who  is  a  sister  of  the  de- 
ceased, and  who  intermarried  with  D. 

One-eighth  belongs  to  W.  P.,  who  is  a  son  of  S.  P.,  de- 
ceased, Avho  was  a  brother  of  C.  P.,  intestate. 

One-eighth  belongs  to  A.  P.,  daughter  of  S,  P.,  deceased, 

aforesaid,  and  who  lives  in  ;   and  one-eighth  belongs  to 

E.  N.  E.J  daughter  of  C.  E.,  deceased,  who  was  a  sister  of  the 

1  O.  Code,  sec.  5756.  7  Brown  v.  Brown,  32  N.  E.  Rep. 

2  Miller  V.  Miller,  16  Pick.  215.  1128    (Ind.,    1893);     Wintermute    v. 

3  Thurston  v.  Minke,  32  Md.  571.         Reese,  84  Ind.  308. 

*  O.  Code,  sec.  5756.  8  o.  Code,  sec.  5774 ;  West  v.  Weyer, 

5  Miller    v.    Sharp,    48    Cal.    394 ;     46  O.  S.  66. 

Banner  v.  Silver,  2  Greg.  336 ;  Moren-  9  R.  S.,  sees.  5775-5777. 

hout  V.  Higuera,  32  Cal.  289-295.  i"  Caldwell  v.  Breshetto,  25  W.  L.  B. 

6  Rogers    v.    Miller,    48    Mo.   378 ;  78.    See  White  v.  Freese,  2  C.  &  C.  R. 
Wintermute  v.   Reese,  84  Ind.  308;  30-32. 

Broad  v.  Broad,  40  Cal,  493. 
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said  C.  P.  [If  husband  or  u-ife  has  dower  interest,  so  state  and 
make  them  parties.^ 

[Plaintiff  further  avers  that  all  of  the  debts  and  claims 
against  the  estate  of  the  said  C.  P.,  deceased,  have  been  paid, — 
[or  secured  to  be  paid],  [or  that  the  personal  property  of  said 
C.  P.,  deceased,  is  sufficient  to  pay  all  the  debts  and  claims  ex- 
isting against  the  estate  of  the  said  C.  P.,  deceased.] 

The  plaintiff  prays  that  by  an  order  of  the  court  his  inter- 
est in  said  premises  may  be  set  off  to  him  in  severalty,  if  the 
same  can  be  done  without  manifest  injury;  if  not,  then  that 
the  premises  be  sold  according  to  law,  and  that  partition  be 
made,  and  for  such  proceedings  in  the  premises  as  are  au- 
thorized by  law. 

Note. — A  petition  without  the  averment  as  to  payment  of  debts,  would 
be  good,  but  without  the  averment,  partition  can  not  be  ordered  within 
one  year  from  the  death  of  the  ancestor.    Fryman  v.  Fryman,  9  0.  C.  C.  91. 

Sec.  958.  Allegation  requiring  acconnt  for  rents  and 
profits. — 

The  plaintiff  further  alleges  that  since  he  and  the  defend- 
ants have  owned  said  premises  in  common,  to  wit,  since  the 

day  of ,  18 — ,  the  defendant  C.  D.  has  received  all 

the  rents  and  profits  arising  therefrom.     That  on  the 


day  of ,  18 — ,  the  plaintiff  requested  said  defendant  C.  D. 

to  account  to  him  for  said  rents  and  profits  so  received  by 
him,  which  he  wholly  failed  and  refused  to  do.  That  plaintiff 
cannot  state  the  exact  amount  of  such  rents  and  profits  so 
received  by  said  C.  D.,  but  to  the  best  of  his  knowledge  and 
belief  they  exceed  $ , 

Plaintiff  therefore  asks  that  an  accounting  be  made  of  the 

rents  and  profits  of  said  premises  from  the  said day  of 

,  18 — ,  to  the  date  when  the  partition  shall  be  made. 

Sec.  959.  The  order  and  proceedings  thereunder. — The 
order  is  directed  to  the  sheriff  of  the  county,  commanding  him 
that,  by  the  oaths  of  the  commissioners  appointed,  he  cause  the 
premises  to  be  set  off  and  divided  between  the  parties  in  inter- 
est in  such  a  manner  as  will  be  most  advantageous  and  equi- 
table, the  improvements,  situation  and  quality  of  the  different 
parts  being  taken  into  consideration.'  If  the  premises  can  not 
be  partitioned  without  manifest  injury,  an  appraisement  must 
be  made  and  returned  to  the  court.  It  is  not  necessary  to  em- 
brace this  order  in  the  writ.^  Upon  approval  of  the  return  of 
the  order,  one  or  more  of  the  parties  may  elect  to  take  the 
premises  at  the  appraised  value  ;^  and  if  no  such  election  is 
made,  an  order  for  the  sale  by  the  sheriff  may  then  be  made.* 
The  report  of  the  commissioners  need  not  be  unanimous,  a 
majority  being  binding.^ 

1  0.  Code,  sec.  5759.     As  to  com-        3  O.  Code,  sec.  5762. 
missioners'  duty  when   more   than         •»  O.  Code,  set;.  5764. 

one  tract  is  to  be  partitioned,  see  ■'*  Nichols  v.  Balser,  1  O.  C  C.  47; 
sec  5760.  Freeman  on  Part.,  sec.  523. 

2  Ellis  V.  Hicks,  11  W.  L.  B.  275. 
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Sec.  960.  Amicable  partition. —  Before  a  writ  of  partition 
is  issued  the  parties  may  appear  in  court  and  consent  to  a 
partition  of  the  estate  agreeabl}''  to  the  prayer  and  facts  set 
forth  in  the  petition,  which  when  made  and  recorded  shall 
be  valid  and  binding  between  the  parties.^  A  parol  partition, 
if  fair,  is  binding  where  there  has  been  a  long  acquiescence 
and  acts  of  confirmation  on  the  part  of  the  parties,^  or  when 
followed  by  due  execution.^ 

Sec.  961.  Partition  —  Defenses. —  The  pleadings  in  parti- 
tion are  like  those  in  other  actions.  A  defendant  may,  when 
the  petition  fails  to  make  the  necessary  averments  as  to  title 
or  interest  or  names  of  the  tenants,  file  a  demurrer  thereto.* 
It  is  equally  essential  that  a  defendant  set  forth  the  nature 
and  extent  of  his  interest  in  the  same  manner  in  which  the 
plaintiff  is  required  to  do.*  An  answer  denying  that  the 
plaintiff  has  any  title  in  the  premises  does  not  oust  the  juris- 
diction of  the  court,  as  such  disputes  may  be  tried  and  deter- 
mined in  the  proceeding,®  and  the  respective  interests  of  the 
parties  settled,^  though  this  is  disputed.^  An  answer  which 
alleges  that  the  boundaries  of  the  land  are  not  sufficient  to 
locate  it,  and  that  therefore  no  title  passed,  is  a  frivolous  de- 
fense.® 

Sec.  962.  Answer  setting  up  interest  and  joining  in 
prayer. — 

And  now  the  defendants,  A.  P.  (who,  since  the  commence- 
ment of  this  suit,  has  intermarried  with  one  G.  L.  and  is  now 

A.  L.)  and  W.  H.  P.,  come  and,  for  an  answer  to  the  petition  of 
the  plaintiff,  say  that  they  admit  that  they  are  tenants  in  com- 
mon with  the  plaintiff  and  their  co-defendants  as  set  forth  in 
said  petition,  and  have  a  legal  right  to,  and  are  seized  in  fee- 
sim])le,  as  heirs  at  law  of  C.  P.,  deceased,  who  died  intestate, 
seized  of  the  premises  in  said  petition  described,  and  in  the 

IR  S.,  sec.  5761.  v.  Reid,  104  HI.  509;  Forderv.  Davis, 

2  Docktermann  v.  Elder,   27  W.  L.  38  Mo.  115 ;  Gore  v.  Dickinson,  11  So. 

B.  195.  Rep.  743  (Ala.,  1892). 
SMcKnight  v.  Bell,  21  Pittsb.  L.  J.        7  Emery  v.  Darling,  50  O.  S.  160; 

73 ;  24  W.  L.  B.  378.  Morenhout  v.  Higuera,  32  Cal.  289, 

<  Broad    v.    Broad,    40    Cal.    493;  Bollo  v.  Navarro,  33  Cal.  465.     See 

Rogers  v.  Miller,  48  Mo.  378 ;  Winter-  sec.  966,  post. 

mute  V.  Reese,  84  Ind.  308.  8  Freeman  on  Partition,  sec.  502. 

5  Freeman  on  Partition,  see.  499.  9  Atkinson  v.  Mclntyre,  90  N.  C. 

6  Perry  v.  Richardson,  27  O.  S.  110 ;  147. 
Hogg  V.  Beerman,  41  O.  S.  81 ;  Gage 
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proportion  stated  in  said  petition,  and  they  also  aslc  that  their 
interest  in  said  premises  may  be  partitioned  as  praved  for  in 
said  petition,  except  that  they  ask  that  the  one-fourth  interest 
of  said  R.  T.  may  be  partitioned  among  her  children  and  heirs 
at  law,  said  L.  S.,  M.  H.  and  T.  G.  S.,  each  of  an  undivided 

lone  twelftli  part  thereof,  and   that  they  may  have  all  other 

land  further  relief  in  the  premises. 

I  P.  &  R.,  Attorneys  for  Defendants. 

I    Sec.  963.  Answer  of  guardian  ad  litem. — 

Now  comes  T.  S.  W.,  heretofore  appointed  guardian  ad 
litem  of  T.  G.  S.,  minor  heir  of  R.  T.,  deceased,  and,  for  his 
separate  answer  on  behalf  of  his  said  ward  says  that  he  has 
no  knowledge  of  the  matters  and  things  set  forth  in  the  peti- 
tion of  said  plaintiff,  and  the  allegations  contained  in  the 
cross-petitions  filed  in  said  cause,  wherefore  he  denies  the  same 
and  demands  the  proof. 

T.  S.  W.,  Guardian  ad  Litem. 

Note. —  See  ante,  sec.  954,  p.  924,  n.  3. 

Sec.  964.  Answer  setting  up  advancements  made. — 

[Captio?i.] 

That  on  the day  of ,  18 — ,  at ,  one  A.  B.,  the 

father  of  the  parties  to  this  action,  died  intestate,  leaving  no 
wife  surviving  him,  the  owner  in  fee-simple  and  in  possession 
of  the  real  estate  described  in  the  petition,  leaving  the  parties 
hereto  his  only  children  and  heirs  at  law. 

That  he  owned  no  other  property  at  the  time  of  his  death. 

That  on  the day  of ,  18 — ,  said  A.  B.  conveyed  to 

the  plaintiff  the  following  real  estate  in  the  county  of -, 

state  of [describe  it],  as  an  advancement  to  plaintiff  and 

in  full  of  his  interest  in  his  estate,  and  plaintiff  accepted  the 
same  as  such  advancement  in  full  of  his  interest  of  any  and 
all  property  that  might  be  owned  by  said  R.  F.  at  his  death. 

[Or,  if  not  in  full  of  his  interest^  say:  That  the  real  estate 
{or  other  property,  if  so)  so  conveyed  to   plaintiff  was   of  the 

value  of dollars,  which  sum  should  be  deducted  from  his 

,  distributive  interest  in  the  whole  estate.] 

Wherefore  they  ask  judgment  that  said  real  estate  [or,  sum 
of dollars]  be  taken  into  account  in  arriving  at  the  in- 
terest of  the  parties  in  said  real  estate,  and  that  the  same  be 
partitioned  accordingly. 

Note. —  Advancements  should  be  specially  pleaded.  Kepler  v.  Kepler,  3 
Ind.  363 ;  Dill  v.  Webb,  61  Ind.  85. 

Sec.  965.  Answer  claiming  interest  under  will. — 

Now  comes  M.  H.,  L.  S.  and  T.  G.  S.,  and  file  herein  their 
joint  answer  as  follows,  to  wit: 

The  said  defendants  say  that  they  are  the  grandchildren  of 
59  ' 
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R.  T.,  deceased,  defendant  herein,  who  died  on  or  about  the 

day  of ,  18 — ,  leaving  a  will  which  was  dul}'  admitted 

to  probate  in  said  county  on  the >  day  of ,  IS — ;  and 

that  under  and  by  said  last  will  and  testament  they  are  each 
seized  of  an  undivided  third  interest  in  the  estate  of  inherit- 
ance of  their  said  grandmother,  in  the  lands  in  the  plaintiff's 
petition  described. 

These  defendants  further  say  that  they  are  the  heirs  at  law 
.of  A.  C.  P.,  deceased,  who  at  the  date  of  her  death  was  seized 
of  an  interest  and  estate  in  the  lands  in  the  plaintiff's  petition 
described ;  and  as  such  legal  heirs  of  the  said  A.  C.  P.,  deceased, 
they  are  entitled  to  an  undivided  third  interest  in  said  estate. 

Wherefore  said  defendants  ask  that  their  said  interest  in 
said  premises  may  be  protected,  and  that  at  partition  or  sale 
of  the  same  they  may  be  set  off  or  paid  their  said  interests,  and 
for  all  other  relief  proper. 

Sec.  966.  Answer  and  cross-petition  claiming  title  to 
premises  under  a  contract  of  purchase  from  decedent. — 

And  now  comes  the  defendant,  M.  E.  D.,  and  for  her  an- 
swer to  the  petition  of  the  plaintiff,  H.  P.  E.,  and  to  the  an- 
swer and  cross-petition  of  x\,  L.  and  W.  H.  P.,  and  to  the 
answer  and  cross-petition  of  L.  S.,  M.  H.  and  T.  G.  S.,  says 
that  neither  the  said  plaintiff  nor  any  of  the  said  defendants 
are  the  owners  of  the  said  real  estate  in  the  said  petition  de- 
scribed, or  of  any  interest  therein,  in  the  lands  and  tenements 
in  the  petition  described,  and  are  not  entitled  to  have  parti- 
tion of  the  same;  that,  while  the  said  A.  C.  P.  died  seized  of 
the  legal  title  to  the  said  premises  in  the  said  petition  de- 
scribed, and  the  legal  title  is  now  apparently  in  the  plaintiff 
and  defendants  and  in  this  defendant  as  the  heirs  at  law  of 
the  said  A.  C.  P.,  deceased,  still  this  answering  defendant  is 
the  sole  owner  thereof,  and  is  entitled  to  have  the  legal  title 
thereof  conveyed  to  her  for  the  reasons  following: 

That  on  or  about  the  day  of  ,  18 — ,  while  the 

said  A.  C.  P.  was  in  full  life,  at  tlie  special  instance  and  re- 
quest of  the  said  A.  C.  P.,  this  defendant  for  a  good  and  val- 
uable consideration  purchased  from  the  said  A.  C.  P.  the  said 
farm  by  a  written  agreement  of  that  date,  by  the  terms  of 
which  this  defendant  was  to  live  with  the  said  A.  C.  P.  as 
long  as  the  said  A,  C.  P.  required,  and  to  have  said  real  estate 
at  the  death  of  the  said  A.  C.  P.,  the  same  being  the  real  es- 
tate then  owned  by  said  A.  C.  P.,  and  the  only  real  estate  of 
which  she  died  seized,  and  being  the  same  upon  which  she 
then  resided;  and  the  said  defendant  avers  that  she  fully  per- 
formed the  said  agreement  on  her  part  and  continued  and 
did  live  with  the  said  A.  C.  P.  continuously  as  long  as  she  re- 
quired, and  up  to  and  until  her  death,  and  under  and  by  virtue 
of  said  agreement  Avorked  and  labored  for  her  continuously 
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from  said  date  and  long  prior  thereto  and  up  to  and  until 
her  decease,  and  nursed  and  cared  for  her  in  her  sickness,  and 
has  made  lasting  and  valuable  improvements  on  said  farm, 
and  went  into  possession  thereof  under  and  by  virtue  of  said 
agreement,  and  ever  since  has  been  and  is  now  in  possession 
of  the  said  premises,  under  and  by  virtue  of  the  said  agree- 
ment. 

This  defendant  therefore  asks  that  the  said  plaintiff  and 
the  said  defendants,  heirs  at  law  of  said  A.  C.  P.,  deceased, 
be  required  by  the  judgment  and  decree  of  this  court  to  con- 
vey the  same  to  this  defendant,  or  in  default  of  such  convey- 
ance said  decree  shall  operate  as  such  conveyance.  And  she 
also  asks  that,  if  the  same  cannot  be  done,  she  be  adjudged 
and  decreed  the  value  thereof  in  money.  And  she  also  asks 
such  other,  further  and  different  judgment,  order  and  decree, 
and  such  other,  further  and  different  relief,  as  in  law^  or  in 
equity  she  may  be  entitled  to  have. 

O.  &  F.,  Attorneys  for  Defendant. 

Note.—  From  Emery  v.  Darling?.  29  W.  L.  B.  223 ;  s.  C,  50  O.  S.  160.  A 
contract  in  writing  made  by  one  sister  to  another  to  "give  and  bequeath" 
to  the  latter  all  her  property,  upon  condition  that  she  would  reside  with  her 
as  long  as  she  desired,  carried  into  execution,  upon  the  death  of  the  former 
makes  the  latter  the  equitable  owner  entitling  her  to  a  conveyance.  Id. 
See  3  Parsons  on  Cont.  406 ;  Waterman  on  Specific  Perf.,  sec.  41.  Such 
an  agreement,  if  based  on  sufficient  consideration,  is  valid,  Wright  v. 
Tinsley,  80  Mo.  389.  And  it  is  not  essential  that  it  be  clothed  in  technical 
and  precise  terms.  Sutton  v.  Havden,  62  Mo.  101.  See  Johnson  v.  Hubbell, 
10  N.  J.  Eq.  332 ;  Bolman  v.  Overall,  80  Ala.  451 ;  60  Am.  Rep.  107 ;  Parsell 
V.  Stryker,  41  N.  Y.  480;  Rhodes  v.  Rhodes.  3  Sandf.  Ch.  279;  Sharkey  v. 
McDermott,  00  Am.  Rep.  270;  Schouler  on  Wills,  sees.  452-4. 

In  support  of  this  form,  see  ante,  sec.  961,  notes  6,  7. 

Sec.  966a.  Election  to  be  endowed  out  of  proceeds  of 
sale. — In  a  partition  proceeding  when  the  estate  can  not  be 
divided  and  is  ordered  to  be  sold,  the  widow  or  widower  of  any 
decedent  having  a  dower  interest  therein,  being  a  party,  may 
file  an  answer,  waiving  the  assignment  of  dower  by  metes  and 
bounds  and  ask  to  have  the  same  sold  free  of  dower  and  to  have 
allowed,  in  lieu  thereof,  such  sum  of  money  out  of  the  proceeds 
of  the  sale  as  the  court  deems  the  just  and  reasonable  value  of 
the  dower  interest  therein.^ 

1  R.  S.,  sec.  5719;  91  0.  L.  35.    See  ante,  sec.  533. 
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Sea  973.  Actions    against    partner- 
ships. 

974.  Formal     averment    when 

partnership  is  a  defend- 
ant 

975.  Petition  by  judgment  cred- 

itor to  subject  the  inter- 
est of  one  partner  to  the 
payment  of  judgment 
and  for  receiver. 

976.  Defenses  by  partnership. 

977.  Defenses  by  one  partner. 


Sec.  967.  Actions  by  partnerships. 

968.  Formal  averment  of  part- 

nership as  plaintiff. 

969.  Actions  between  partners. 

970.  Petition  to  collect  amount 

due  from  members  of 
partn<ership  —  for  an  ac- 
counting and  appoint- 
ment of  master. 

971.  Petition  for  dissolution  of 

partnership  and  for  an 
accounting. 

972.  Petition  by  one  partner  for 

amount  due  on  account- 
ing. 

Sec.  967.  Actions  by  partnerships. —  A  partnership  is  per- 
mitted under  the  code  to  sue  in  its  ordinary  firm  name,  with- 
out giving  the  names  of  its  individual  members.^  While  this 
provision  seems  plain  and  simple,  there  have  been  many  ad- 
judications upon  it.  The  rule  has  been  adopted  that  a  firm 
must  bring  itself  clearly  within  the  provision,  and  must  state 
that  it  is  a  company  or  partnership  formed  for  the  purpose  of 
carrying  on  business  within  the  state.-  Some  courts  have 
held  that  where  the  names  of  the  partners  are  given  in  full  in 
the  title  as  partners,  it  is  sufficient  to  allege  the  fact  of  part- 
nership, without  repeating  their  names  in  the  body  of  the 
petition.'  This  view  is  based  upon  the  principle  that  the  code 
does  not  favor  a  technical  construction,  and  if  a  cause  of 
action  be  substantially  alleged  it  will  be  sufficient.*  Others 
hold  that  a  designation  in  the  title  of  persons  doing  business 
under  a  firm  name,  without  any  statement  in  the  body  of  the 

1  0.  Code,  sec.  5011.  73 ;  Walter  v.  Godshall,  32  S.  C.  187; 

2Haskins  v.  Alcott,   13  O.  S.  210;  10  S.  K  Rep.  951  (1890);  Bischoflf  v. 

Railroad  Co.  v.  Dick.  7  Neb.  242.  Blease,  20  S.  C.  462. 
•Adams  Ex.  Co.  v.  Harris,  120  Ind.        *  Harle  v.  Morgan,  29  S.  G  258. 
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petition,  is  not  a  compliance  with  the  code,  but  merely  states 
that  they  are  co-plaintiffs  and  not  partners.^  An  objection 
that  the  names  do  not  appear  in  the  body  of  the  petition, 
made  after  the  admission  of  plaintiff's  evidence,  is  unavailing.^ 
A  petition  in  which  the  plaintiffs  are  set  out  as  W.  M.  &  Co.,  a 
partnership  doing  business  in  the  state  of  I.,  was  held  bad  on 
a  motion  to  dismiss.'  The  correct  mode  of  pleading  is  to 
aver  the  existence  of  the  partnership  in  the  body  of  the  peti- 
tion.* A  firm  doing  business  under  the  name  of  one  only  of 
the  partners  may  sue  by  their  partnership  name  upon  a  con- 
tract made  to  such  partner  individually,  where  it  is  under- 
stood by  the  contracting  parties  that  it  was  a  firm  contract.* 
An  action  brought  in  the  name  of  a  firm  as  J.  H.  B.  &  Co. 
is  not  subject  to  demurrer  for  want  of  legal  capacity  to  sue, 
as  one  of  them  at  least  has  that  capacity.®  All  partners  are 
necessary  parties  when  the  action  is  brought  in  the  firm 
name,'  and  if  any  are  omitted  it  must  appear  by  averment 
that  their  legal  obligations  have  ceased.^  A  managing  part- 
ner has  no  legal  right  to  bring  an  action  in  his  own  name  for 
the  recovery  of  a  firm  debt.^  A  surviving  partner  may  sus- 
tain an  action  upon  a  partnership  claim  without  joining  the 
personal  representatives  of  the  deceased  partner,^"  the  suit 
being  conducted  as  surviving  partner  and  not  in  his  own 
right."  An  averment  by  a  surviving  partner  that  a  note  was 
made  and  delivered  to  plaintiff  as  surviving  partner  in  the 
firm  name  is  suflBcient  to  maintain  the  action.^^  An  action 
which  is  brought  in  the  name  of  H.  G,,  A.  T.  and  M.  G.,  late 

1  Lee  V.  Orr,  70  Cal.  398.  416.     Although  it  is  held  that  a  dor- 

2Simonton  v.  Eohm,  14  Colo.  51;  niant    partner    is  not    a    necessary 

23  Pac.  Rep.  86.  party.    Keesey  v.  Old.  21  S.  W.  Rep. 

sWeisz  V.  Davey,  28  Neb.  566;  44  693  (Tex.,  1893).  Con  fra,  Secor  v.  Kel- 

N.  W.  Rep.   470.    See   McGregor  v.  ler,  4  Duer,  416.     But  after  the  death 

Hubbs,  125  Ind.  487 ;  25  N.  E.  Rep.  of  an  ostensible  partner,  a  surviving 

59.  partner  may  sue  alone  on  a  partner- 

4  Fryer  v.  Breeze,  16  Colo.  823;  26  ship  contract     Beach  v.  Hay  ward, 
Pac.  Rep.  817.  10  O.  455. 

5  Beakes  v.  D'Cuhna,  126  N.  Y.  293 ;  »  Brainard  v.  Bertram,  5  Abb.  N.  a 
27  N.  E.  Rep.  251  (1891).  102. 

6  Brookmeyer  v.   Rosey,    34    Neb.  i"  Daby  v.  Ericsson,  45  N.  Y.  786. 
227.  11  Reeder  v.  Say  re,  70  N.  Y.  180. 

7  Choteau  v.  Raitt.  20  O.  132.  12  Manning  v.  Smith,  16  Nev.  85. 

8  Hyde  v.  Van  Valkenburg,  1  Daly, 
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partners  under  the  firm  name  and  style  of  G.  T.  &  Co.,  is 
not  brought  under  the  statute,  and  hence  it  is  not  necessary 
to  state  that  it  was  formed  for  the  purpose  of  carrying  on 
trade  or  business  in  the  state.^ 

Sec.  968.  Formal  averment  of  partnership  as  plaintiff. — 

Plaintiff  avers  that  it  is  a  partnership  formed  for  the  pur- 
pose of  doing  business  in  Ohio,  and  is  engaged  in  the  business 
of in  the  city  of ,  county  of ,  in  said  state. 

Note. —  O.  Code,  sec.  5011.  See  sec.  969,  post;  Brownson  v.  Metcalf,  1 
Handy,  188. 

Sec.  969.  Actions  between  partners. —  Ordinarily  one  part- 
ner cannot  sue  his  copartner  at  law  when  the  suit  has  refer- 
ence to  partnership  affairs.  But  an  action  may  be  maintained 
in  such  a  case  for  the  recovery  of  an  amount  claimed  to  be  due 
upon  a  settlement  of  partnership  accounts,  or  where  there  has 
been  a  special  promise  by  the  defendant  partner  to  pay  an 
ascertained  balance.-  And  in  such  an  action  the  plaintiff  must 
specially  aver  a  settlement  of  accounts  and  a  balance  struck, 
or  a  promise  to  pay.'  An  action,  however,  may  be  maintained 
for  a  breach  of  a  contract  of  partnership  where  the  business 
has  not  commenced  and  no  accounts  are  involved.*  Or  they 
may  sue  each  other  where  the  obligation  is  separate  and  dis- 
tinct from  the  partnership  business,  and  may  be  determined 
without  going  into  partnership  accounts.^  Such  an  action 
ma}''  also  be  sustained,  where  there  has  been  a  dissolution  and 
settlement  of  partnership  business,  for  the  recovery  of  a  bal- 
ance due  upon  an  account  stated  ;^  and  the  action  accrues  upon 
dissolution,  unless  there  is  some  agreement  fixing  the  account- 


1  Smith  V.  Gregg,  9  Neb.  212. 

2  Goodin  v.  Armstrong,  19  O.  44 
Neal    V.    Green]  eaf,    26    O.   S.   567 
Knight  V.  Hinton,  11  W.  L.  B.  199 
Moore  v.  Gano,  12  O.  300;  Gibson  v. 
Farina  Co.,  2  Disn.  499.     Until  there 
has  been  a  balance  struck  between 
partners,  an  action  for  contribution 
in  favor  of  one  partner  who  has  paid 
a  firm  debt  cannot  be  maintained. 
McDonald  v.  Holmes,  22  Greg.  212 ; 
29  Pac.   Rep.   735    (1892);    Crossley 
v.    Taylor,   83   Ind.    337;    Harris   v. 
Harris,  39  N.  H.  52.     In  the  absence 


of  a  settlement,  one  partner  cannot 
sue  another  for  salary  for  services 
rendered  the  firm.  Stone  v.  Mat- 
tingly,  19  S.  E.  Rep.  402  (Ky.,  1892). 
3  Torey  v.  Twombly,  57  How.  Pr. 
149. 

*  Vance  v.  Blair,  18  O.  533. 

*  Crater  v.  Bininger,  45  N.  Y.  545 ; 
Esdaile  v.  Wuytack,  11  N.  Y.  S.  421 ; 
25  Abb.  N.  C.  474;  Lawrence  v. 
Clark,  7  Dana,  257. 

6  Thompson  v.  Smith,  82  la.  598; 
Wycoff  V.  Purnell,  10  la.  332;  1 
Story's  Eq.  Jur.,  sec.  664,  and  note. 
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ing  beyond  that  time.^  A  settlement  of  accounts  cannot  be 
effected  in  an  action  of  assumpsit,  unless  the  partnership  was 
confined  to  a  single  transaction  or  the  accounts  have  been 
settled  and  a  balance  found,^  One  partner  may  restrain  his 
copartner  from  violating  his  rights  under  the  partnership  con- 
tract, even  though  a  dissolution  is  not  asked,^  and  may  pre- 
vent him  from  engaging  in  competitive  business  during  the^' 
term  of  partnership.*  Where  one  person  is  a  member  of  two 
firms,  one  partner  cannot  maintain  an  action  at  law  against 
the  other  lirra,^  the  proper  remedy  in  such  a  case  being  a 
proceeding  in  equity.^  If  this  remedy  were  not  allowed,  the 
creditor  firm  would  be  without  recourse.^ 

Sec.  970.  Petition  to  collect  amount  due  from  members 
of  partnership  —  for  an  accounting  and  appointment  of 
master. — 

That  on  the day  of ,  18 — ,  plaintiff  and  the  defend- 
ants [naming  them]  entered  into  a  partnership  under  the  laws 
of  Ohio  for  the  purpose  of  carrying  on  the  business  of  [state 

what]  in  the  city  of ,  county  of ,  in  said  state,  under 

and  by  virtue  of  a  certain  written  contract,  which  provided 
that  [state  substance]. 

That  the  capital  of  said  partnership  was  $ ,  of  which 

plaintiff  and  each  of  said  defendants  were  to  pay  and  contribute 

thereto  the  sum  of  $ .    That  the  defendants  [naming  them] 

have  each  paid  their  proportion  of  said  capital,  but  that  the  de- 
fendants [naming  them]  have  not  paid  their  proportion  of  the 
capital  of  said  partnership  so  agreed  to  be  paid,  and  that  there 
is  therefore  due  from  each  of  said  defendants  [naming  them] 

the  sum  of  % ,  a  schedule  of  which  indebtedness  is  hereto 

attached  as  an  exhibit. 

That  said  partnership  was  carried  on  and  continued  until 
the day  of ,  18 — ,  when  the  object  of  said  partner- 
ship was  wholly  abandoned  and  the  same  mutually  dissolved. 

That  no  settlement  of  said  partnership  accounts  has  ever 
been  made  between  plaintiff  and  defendants,  though  the  plaint- 
iff has  repeatedly  applied  to  defendants  for  a  settlement  and 
adjustment  of  their  partnership  affairs,  but  that  defendants 
have  wholly  failed  and  refused  to  either  make  an  accounting 

1  Gray  v.  Kerr,  46  O.  S.  652.  5  Newman  v.  Pittman,  12  S.  Rep. 

2  Elmer  v.  Hall,  148  Pa.  St  345;  23    412  (Ala.,  1893). 

Atl.  Rep.  971.  6  Scnebley  v.  Culter,   22   111.  App. 

3  Leavitt  v.  Land  Co.,  54  Fed.  Rep.  87 ;  Schnaier  v.  Schmid,  13  N.  Y.  S. 
439  (Cola);  High  on  Injunction,  sec.  725;  Cole  v.  Reynolds,  18  N.  Y.  74. 
1330,  and  cases  cited.  7  Haven  v.  Wakefield,  39  111.  509 ; 

<HaIlady  v.  Faurot,  9  W.  L.  B.  92.    Hall  v.  Kimball,  77  III.  161. 
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and  settlement  or  to  pay  the  amounts  due  from  them  upon 
the  capital  of  said  company. 

The  plaintiff  therefore  prays  that  the  court  will  decree  the 
dissolution  of  said  copartnership,  that  a  special  master  be  ap- 
pointed to  take  and  state  an  account  between  said  copart- 
ners; that,  on  the  coming  in  of  the  report  of  said  master,  the 
court  will  make  an  order  requiring  each  and  every  member 
of  said  copartnership  to  pay  the  amount  that  said  master  may 
report  to  be  due  from  them,  or  each  of  them,  upon  his  or  her 
capital  stock  into  court ;  upon  failure  to  comply  with  such  order 
within  a  short  period  to  be  by  the  court  named,  that  execu- 
tion may  be  awarded  against  each  of  them  severall}'  therefor, 
and  that  the  amount  so  paid  in,  or  collected  on  execution,  be 
applied  to  the  payment  of  the  claims  of  these  plaintiffs,  and 
in  payment  of  other  debts  of  said  copartnership,  if  any  there 
may  be  found  by  said  master  to  exist;  and  if  said  amount  so 
collected  from  said  unpaid  stock  shall  be  insufficient  to  pay  in 
full  the  claims  or  indebtedness  of  said  copartnership,  that  the 
court  will  then  apportion  the  liability  for  the  amount  of  said 
partnership  debts,  so  remaining  unpaid,  among  the  solvent 
partners,  as  reported  by  said  master,  ratably  according  to  the 
number  of  shares  of  capital  stock  each  holds,  and  order  the 
amount  so  apportioned  on  each  partner  to  be  paid  into  court 
within  a  short  time  to  be  named  by  the  court,  and,  upon  fail- 
ure of  any  partner  to  comply  with  said  order,  that  execution 
may  issue  against  him  for  said  amount,  and  for  all  such  other 
and  further  relief  as  the  court  may  deem  just  and  equitable. 

Sec.  971.  Petitiou  for  dissolution  of  partnership  and  for 
an  accounting. — 

Plaintiff  alleges  that  on  the day  of ,  18—,  plaint- 
iff and  defendant  entered  into  a  partnership  for  the  purpose 
of  {state  for  what  husiness  and  where  located^ 

That  under  their  contract  of  partnership  it  was  provided 
that  each  partner  should  furnish  an  equal  amount  of  capital 
necessary  to  carry  on  and  conduct  said  business,  and  that  if 
either  partner  should  furnish  more  money  than  the  other  that 
in  that  event  the  partner  so  furnishing  the  larger  amount  of 
money  should  be  allowed  and  paid  interest  for  the  excess  so  fur- 
nished by  him ;  and  that  the  net  profits  of  said  business  should 
be  divided  equally  between  them;  that  in  pursuance  of  said 
contract  plaintiff  paid  out  of  his  own  money,  in  the  business 

of  said  partnership  {detail^  if  necessary\  the  sura  of  % , 

which  said  sum  was  contributed  and  paid  in  as  capital  for 
said  business. 

That  defendant  contributed  only  the  sum  of  8 to  the 

capital  of  said  partnership,  less  than  his  share,  and  from  time 
to  time,  during  the  continuance  of  said  business,  applied  to 
his  own  use  from  the  receipts  and  profits  of  said  business  the 
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sum  of  S .     And  plaintiff  has  good  reason  to  believe,  and 

does  believe,  that  said  defendant,  on  sales  made  in  the  course 

of  said  business,  received  a  sum  much  larger  than  said  8 , 

and  applied  the  same  to  his  own  use,  the  exact  amount  of 
which  plaintiff  cannot  state,  thereby  greatly  increasing  his  in- 
debtedness to  said  firm  without  plaintiff  having  any  means 
of  ascertaining  the  true  state  of  his  accounts. 

That  on  the day  of ,  18 — ,  plaintiff  and  defendant 

ceased  to  do  business  as  copartners  without  any  formal  disso- 
lution or  settlement,  and  plaintiff  has  repeatedly  requested 
and  demanded  an  accounting  of  said  defendant,  and  demanded 
that  he  pay  over  to  plaintiff  the  amount  due  him,  which  de- 
fendant failed  and  refused  to  do  and  still  refuses  to  do. 

Plaintiff  therefore  asks  that  said  partnership  be  dissolved 
and  an  account  taken  of  all  said  copartnership  dealings ;  that 
a  receiver  be  appointed,  if  found  necessary ;  that  the  defend- 
ant be  required  to  pay  his  indebtedness  to  said  copartner- 
ship; that  the  plaintiff  be  paid  his  capital  so  contributed  to 
said  business,  and  also  his  share  of  the  profits  thereof,  and  such 
other  relief  as  may  seem  equitable. 

Sec.  972.  Petition  by  one  partner  for  recovery  of  amount 
due  on  accounting. — 

That  on  the day  of ,  18 — ,  plaintifi"  and  defendant 

entered  into  a  partnership  for  the  purpose  of  carrying  on 
business  in  Ohio. 

That  they  paid  in,  as  capital  stock,  the  sum  of dollars 

each,  and  commenced  business  on  the day  of ,  18 — , 

and  continued  until  the day  of ,  18 — ,  when  the  same 

was  mutually  dissolved. 

That  on  the day  of ,  18 — ,  they  had  a  full  and  final 

accounting  and  settlement  of  their  said  business  up  to  said 
date,  and  it  was  found   that  the  defendant  was  indebted  to 

the  plaintifi"  in  the  sum  of dollars.     That  the  debts  of 

said  firm  have  all  been  paid. 

That  there  is  due  plaintiff  from  said  defendant  said  sum  of 
$ ,  which  he  has  demanded  of  him,  but  that  he  wholly  re- 
fuses to  pay  the  same. 

Plaintiff  therefore  asks  judgment  against  said  defendant 

for  said  sum  of  $ ,  with  interest  from  the day  of , 

18 — ,  and  costs. 

Sec.  973.  Actions  against  partnerships. —  The  liability  of 
partners  has  its  foundation  upon  the  principle  that  each  part- 
ner is  the  agent  of  the  partnership,  which  is  said  to  be  a  true 
test  of  partnership,  though  participation  in  profits  is  cogent 
evidence,  but  not  conclusive  of  the  question  of  partnership.* 
A  partnership  formed  for  the  purpose  of  carrying  on  busi- 

1  Harvey  v.  Childs,  28  O.  &  319. 


938  PARTNERSHIP.  [§  973. 

ness  within  the  state  may  be  sued  in  the  usual  or  ordinary 
name  which  it  has  assumed  or  by  which  it  is  known,  without 
alleging  the  individual  members.^  But  this  does  not  deprive 
or  take  awa}^  the  right  to  sue  them  in  their  individual  names.^ 
In  fact  they  may  be  sued  in  both  ways  in  the  same  action. 

The  same  rule  as  to  averments  of  the  organization  of  a  part- 
nership will  apply  in  actions  by  third  persons  against  a  part- 
nership as  has  been  stated  in  a  preceding  section.'  This  provis- 
ion of  the  code,  however,  is  limited  to  those  partnerships  formed 
for  the  purpose  of  carrying  on  business  within  the  state  which 
have  a  place  of  business  in  the  county  where  the  action  is 
brought,  and  does  not  extend  to  foreign  partnerships.*  In 
bringing  an  action,  therefore,  against  a  foreign  partnership,  it 
must  be  brought  in  the  names  of  the  individual  members.'  Un- 
der this  provision  a  suit  may  be  sustained  against  an  individual 
who  is  engaged  in  business  under  a  firm  name  by  the  name 
which  he  has  assumed,  without  showing  that  he  alone  composes 
the  firm.^  Where  one  person  uses  a  name  that  implies  a  part- 
nership, the  reputed  firm  may  be  sued  under  such  name,  and 
the  execution  will  run  against  the  partnership  in  name.^  An 
allegation  that  the  defendants,  the  said  A.  J.  M.  &  Co.,  exe- 
cuted and  delivered  their  written  obligation,  has  been  held  a 
sufficient  allegation  of  partnership;^  and  so  with  a  charge 
that  the  defendants  were  engaged  in  business  under  a  given 
firm  name,  and  that  a  note  sued  upon  was  executed  by  them." 
An  action  may  be  sustained  upon  a  contract  made  by  an  indi- 
vidual partner  even  though  the  plaintiff  knew  that  such  person 
was  one  of  several  partners,  and  that  he  acted  in  their  behalf 
in  making  the  contract.^"  Fraudulent  representations  by  one 
partner  in  partnership  business  bind  the  firm  and  create  a 
liability,"  and  any  one  or  all  of  the  members  may  be  liable  for 

1  O.  Code,  sec.  5011.  3  So.  Rep.  945  (Ala.,  1893) ;  Le  Grande 

2  Whitman  v.  Keith,  18  O.  S.  134;  v.  Bank,  81  Ala.  130;  Moore  v.  Watts, 
Markham  v.  Buckingham,  21  la.  494.  81  Ala.  265. 

3  See  ante,  sec.  967.  *Harle  v.  Morgan,  29  S.  C.  258;  7 

4  Brownson  v.  Metcalf,  1  Handy,  188.  S.  E.  Eep.  487. 

5  Critchell  v.  Cook,  2  W.  L.  B.  97.        9  Rains  v.  Bolin,  33  N.  K  Rep.  218 

6  O'Brien  v.  Fogleson,  3  Wyo.  57 ;  (Ind.  App.,  1893). 

31  Pac.  Rep.  1047 ;  Munster  v.  Cox,  lo  Clark  v.  Manuf  g  Co.,  62  N.  H.  612. 
11  Q.  B.  D.  435.  11  Peckham  Iron  Co.  v.  Harper,  41 

T  Birmingham  Loan  Co.  v.  Bank.     O.  S.  100. 


§  974.]  PAKTNERSHIP.  939 

a  tort  committed  by  an  eraployee>  In  seeking  to  charge  a 
special  partner  as  a  general  one,  the  petition  need  not  allege 
an  attempt  to  form  a  limited  partnership,  nor  the  defects 
which  render  the  special  partner  liable,  it  being  sufficient  to 
charge  him  as  a  general  partner.^  Where  a  person  loans 
money  to  a  member  of  a  firm  without  knowledge  that  the 
same  was  borrowed  for  the  firm,  the  lender  may,  on  discov- 
ering that  the  firm  is  the  real  borrower,  maintain  an  action' 
against  it  for  its  recovery,'  although  it  is  held  that  money 
borrowed  by  one  partner  on  his  individual  credit  does  not 
necessarily  become  a  partnership  debt  though  used  for  part- 
nership purposes.*  Upon  the  death  of  one  partner  his  per- 
sonal representative  and  the  surviving  partner  may  be  joined,' 
And  where  the  only  member  upon  whom  service  has  been 
had  dies,  the  action  may  be  maintained  against  the  surviving 
partner  without  making  the  heirs  of  the  deceased  partner  par- 
ties.^ An  amendment  substituting  the  individual  names  of 
partners  requires  new  service.'^ 

A  non-resident  partnership  formed  for  the  purpose  of  doing 
business  within  the  state,  with  a  place  of  business  therein, 
may  be  sued  in  attachment  by  its  company  name,  and  service 
may  be  had  by  leaving  a  copy  of  the  summons  at  its  place  of 
business  within  the  state.^ 

Sec.  974.  Formal  averment  when  partnership  is  a  defend- 
ant.— 

Plaintiff  says  that  the  defendant  is  a  partnership  organized 
under  the  laws  of  Ohio  for  the  purpose  of  d«ing  business  in 
said  state,  and  is  engaged  in  the  business  of  [state  whaf]  at 
the  city  of  M.,  county  of ,  in  said  state. 

1  Roberts  v.  Johnson,  58  N.  Y.  613.  ment  cannot  be  rendered  against  one 

2  Bank  v.  Strauss,  17  N.  Y.  S.  188,  partner  upon  a  firm  debt     Craig  v. 

3  Bank  v.  Little.  4  O.  C.  C.  195.  Smith,  11  Colo.  220 ;  15  Pac.  Rep.  337 ; 
*  Peterson  v.  Roach,  33  O.  S.  374;  Dessauer  v.  Koppin,  32  Pac.  Rep.  182 

Bank  v.  Sawyer,  38  O.  S.  339.  (Colo.  App.,  1893) ;  Breene  v.  Booth. 

5  Weil  V.  Guerin.  42  O.  S.  299.  33  Pac.  Rep.  1007  (Colo.  App.,  1893). 

6  Davis  V.  Schaflfner,  22  S.  W.  Rep.  7  Marin  thai  v.  Am  berg,  2  Disn.  586  ; 
822  (Tex.,  1893);  Frank  v.  Tatum,  23  Dobell  v.  Loker,  1  Handy,  574. 

S.   W.  Rep.,  311  (Tex.,  1893).     Judg-        SByers  v.  Schlupe,  51  O.  S. . 
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Sec.  975.  Petition  by  judgment  creditor  to  subject  the 
Interest  of  one  partner  to  the  payment  of  judgment  and 
for  receiver. 

\^Formal  averinent  as  in  ante,  sec.  974--'] 

Plaintiff  alleges  that  on  the day  of  — — ,  18 — ,  he  re- 
covered a  judgment  in  a  certain  action  wherein  he  was  plaint- 
itf  and  the  said  C.  D.  was  defendant,  in  the  court  of  common 
pleas  in  said  county,  against  the  defendant  C.  D.  for  the  sura 

of  § .     That  pfaintiff  caused  an  execution  to  be  issued  in 

said  cause  against  the  said  defendant  C.  D.,  which  said  exe- 
cution was  levied  upon  the  undivided  interest  of  the  said 
C.  D.  in  the  partnership  property  of  the  above-named  part- 
nership, of  which  the  said  C,  D.  is  a  member  owning  an  un- 
divided one-half  interest  therein. 

Plaintiff  alleges  that  the  defendant  C.  D.  has  no  other  prop- 
erty than  his  interest  in  the  said  partnership  property,  and 
that  a  sale  thereof  by  the  sheriff  under  his  said  execution, 
without  having  said  C.  D.'s  interest  therein  ascertained,  will 
not  realize  a  sum  suflBcient  to  satisfy  plaintiff's  judgment. 

Plaintiff  therefore  asks  that  an  accounting  may  be  had  and 
taken  of  the  interest  of  said  defendant  in  the  aforesaid  partner- 
ship, and  that  such  interest,  when  so  ascertained,  may  be  sold  to 
satisfy  said  plaintiff's  judgment,  and  that  a  receiver  may  be  ap- 
pointed to  take  charge  of  and  manage  said  property  until  the 
interest  of  said  defendant  therein  shall  have  been  ascertained. 

Note. —  Based  on  Nixon  v.  Nash,  13  O.  S.  647. 

Sec.  976.  Defenses  by  partnership. —  An  action  will  not 
lie  against  a  partnership  in  its  firm  name  alone  to  recover  a 
penalty  prescribed  by  statute,  as  a  tort  committed  in  violation 
of  a  statute  is  not  within  the  scope  of  the  partnership  busi- 
ness.^ Failure  to  allege  the  partnership  in  the  proper  man- 
ner in  the  petition  should  be  taken  advantage  of  by  demurrer 
and  not  by  motion.-  The  allegation  in  the  plaintiff's  petition 
of  partnership  may  be  put  up  in  issue  by  a  denial  that  the 
plaintiffs  were  copartners  as  alleged  in  the  petition  or  other- 
wise.' It  is  said  that  technical  objections  to  an  allegation 
of  partnership  should  be  disregarded,  and  that  a  petition 
which  contains  a  substantial  allegation  of  partnership,  as  well 
as  its  name  and  style  of  business,  will  be  suflBcient.* 

1  Hargo  V.  Meyers,  4  O.  C.  C.  275.  3  Dessaint  v.  El  ling,  31  Minn.  287. 

2  Monroe  V.  Williams,  35  S.  C.  372;  Contra,  Hunter  v.  MarMn,  57  CaL 
Brownson  v.  Metcalf,  1   Handy,  188.    365. 

It  is  waived  by  failure  to  demur.        ^Millhiser  v.  HoUeyman,  16  S.  R 
Haskins  v.  Alcott.  13  O.  S.  217.     See    Rep.  688  (S.  C,  1892). 
Bates  on  Part.  1061. 
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Sec.  977.  Defenses  by  one  partner. —  It  is  not  a  good  de- 
fense by  one  partner  to  a  suit  on  a  note  against  a  partnership 
tiiat  his  copartner  executed  the  same  without  his  consent  and 
without  notice  to  the  holder.^  An  answer  by  one  partner  that 
,he  was  induced  to  enter  into  a  partnership  agreement  bj' 
'fraud  is  not  sufficient  without  the  further  allegation  that  he 
rescinded  the  same  and  has  sustained  damage.^  A  defense  to 
an  action  for  the  recover}'^  of  a  sum  of  money  claimed  to  be 
due  by  virtue  of  a  partnership  contract,  that  the  cause  of  action 
is  not  joint  but  several,  is  good.^  A  partner  who  permits  an- 
other to  conduct  business,  upon  the  understanding  that  there 
was  an  equality  of  interest,  cannot  be  allowed,  in  settling  up 
their  affairs,  to  claim  that  the  contract  provided  a  different 
mode  of  division.*  In  an  action  against  two  defendants  as 
late  partners  upon  paper  accepted  by  them  as  partners,  the 
one  cannot  charge  that  the  same  was  accepted  by  the  other 
for  his  individual  debt,  but  must  deny  the  execution.*  There 
is  no  liability  created  on  the  part  of  copartners  where  an  act 
is  performed  by  a  member  of  a  non-commercial  partnership 
without  consent  and  not  within  the  scope  of  the  partnership 
business.®  There  seems  to  be  no  legal  obstacle  in  the  way  of 
permitting  one  partner  to  demur  to  a  complaint  against  the 
copartnership  while  the  other  answers  the  same  upon  its 
merits.^  "Where  two  or  more  partners  are  residents  of  differ- 
ent states  and  suit  is  brought  against  a  resident,  he  must 
answer  or  plead  the  interest  of  the  other  in  the  firm,  and  the 
partnership  property  cannot  be  appropriated  to  the  payment 
of  the  debt  until  they  have  chosen  to  wind  up  the  partnership 
affairs  and  make  a  division.^  In  an  action  by  a  surviving 
partner  upon  a  book  account  belonging  to  the  firm,  the  de- 
fendant may  claim  as  a  set-off  an  individual  account  against 
plaintiff.^  But  when  only  one  of  them  is  sued  he  cannot  claim 
a  set-off  held  by  him  individually.^* 

1  Moffitt  V.  Roche,  92  Ind.  96.  ^  Allison  v.  Hart,  9  N.  Y.  S.  692 ; 

■    2  Arnold  v.  Nichols,  64  N.  Y.  117.  Webb  v.  Vanderbilt,  39  N.  Y.  S.  4. 

3  Master  v.  Freeman,  17  O.  S.  323,  8  Nye  v.  Rutherford,  6  W.  L.  B.  378. 

*  Keys  V.  Baldwin,  19  W.  L.  B.  376.  ^Beesley  v.  Crawford,  19  O.  126. 

6  Palmer  v.  Scott,  68  Ala.  380.  lo  Williams  v.  Pultzer,  2  W.  L.  B. 

«Toland  v.  Lutz,  2  O.  C.  C.  453.  252. 
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Sec.  978.  Sureties  —  Legal  status. —  Sureties  are  favored 
persons  in  the  eye  of  the  law.  Their  contracts  are  strictly 
construed  and  cannot  be  extended  beyond  the  very  letter.^ 
And  where  parties  have  knowledge  that  those  who  have  ex- 
ecuted a  contract  are  in  fact  sureties,  their  rights  cannot  be 
waived  though  the  contract  provides  to  the  contrary.^  The 
surety  is  not  damnified  until  judgment  has  been  rendered 
against  him,  nor  can  a  creditor,  holding  an  indemnity,  be  sub- 
stituted to  his  rights  where  no  judgment  has  been  rendered 
against  either  principal  or  surety,  or  where  there  is  no  alle- 
gation that  either  is  insolvent.^  And  where  a  surety  holds  an 
indemnity  limiting  his  liability  to  a  deficiency  after  foreclos- 
ure and  sale,  the  fact  of  foreclosure  and  sale  is  a  condition 


1  McDowell  V.  Reese,  20  W.  L.  B.  contracts.     Walsh  v.  Miller,  51  O.  S. 

102;  People  v.  Chalmers,  60    N.  Y.  . 

154.     While  sureties   are  not  liable        2  o.  Code,  sec.  5832. 

beyond    the    plain    terms    of    their        ^  Ohio  Life  Ins.  Co.  v.  Reeder,  18 

agreement,  the  rules  governing  the  O.  35;  Grant  v.  Ludlow,  8  O.  S.  20; 

interpretation  of  their  conti'acts  are  People's  Ins.  Co.  v.  Straehle,  2  C.  S. 

not  different  from  those  applicable  C.  R.  186. 

in  the    construction  of  all  written 
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precedent  to  a  right  of  recovery  against  him.*  In  actions 
against  a  surety  for  a  breach  of  the  principal,  it  is  generally 
not  necessary  to  allege  a  violation  on  the  part  of  the  surety, 
as  the  latter  is  liable  only  upon  failure  of  the  principal.'^  Nor 
is  it  necessary  to  aver  that  the  promise  was  in  writing.' 

Sec.  979.  Compelling  creditors  to  sue.—  As  a  means  of 
protecting  sureties  the  code  has  provided  that,  when  a  right 
of  action  accrues  against  the  principal,  the  surety  may  give 
notice  in  writing  to  the  creditor  requiring  him  to  commence 
an  action  against  the  principal,  relieving  him  from  his  obliga- 
tion if  the  creditor  fails  to  prosecute  the  action  with  due  dili- 
gence.<  While  it  is  provided  that  the  notice  shall  be  in  writ- 
ing, no  particular  form  is  prescribed ;  a  substantial  compliance 
with  the  code  will  answer.''  The  notice,  however,  must  be  an 
unconditional  requirement  to  commence  an  action  forthwith.^ 
A  personal  representative  of  a  surety  may  take  advantage  of 
this  provision  of  the  code  as  well.^  To  entitle  a  surety  to  the 
benefit  of  this  provision  it  is  not  necessary  that  the  fact 
of  suretyship  appear  on  the  face  of  the  instrument.^  A 
surety  desiring  to  avail  himself  of  the  fact  that  he  has  given 
the  statutory  notice  requiring  the  creditor  to  sue  must  spe- 
cially plead  the  same.*^  It  must  be  averred  that  the  notice 
was  in  writing-.'" 

Sec.  980.  Action  by  surety — A  further  remedy  is  pro- 
vided in  the  interest  of  the  surety  allowing  him  to  bring  an 
action  against  his  principal  to  compel  him  to  discharge  the 
debt  or  liability  for  which  the  surety  is  bound,  after  the  same 
becomes  due.''  This  provision  simply  carries  out  the  equitable 
rule  which  existed  before  the  adoption  of  the  code.'^  ^  i^g^j  pgp_ 

1  Beebe  v.  Canney,  55  N.  W.  Rep.  8  Meriden  S.  Plate  Co.  v.  Flory  44 
61  (Minn.,  1893).  O.  S.  430. 

2  Farley  v.  Moran,  31  Pac.  Rep.  158  9  Headington  v.  Kneflf.  7  O.  (part  1), 
(Cal.,  1892).  229 ;  Shehan  v.  Hampton,  8  Ala.  943.' 

3Walkerv.  Richards,  39  N.  H.  259;  lOMendell  v.  Cairnes,   84  Ind.    141. 

Marston  v.  Swett,  66  N.  Y.  207.  Contra,  Coates  v.  Swindle,  55  Mo.  31." 

4  O.  Code,  sec.  5833.     See  sec.  982,  But  the  statutory  requirement  should 
^^°*^-  appear  by  the  pleading  to  have  been 

5  Clark   V.  Osborne,   41   O.   S.   38;  complied  with. 

Meriden  S.  Plate  Co.  v.  Flory,  44  O.  S.  H  O.    Code,   sec.    5845 ;    Barber    v. 

430;  Iliff  V.  Weymouth,  40  O.  S.  101.  Bank,  45  O.  S.  134. 

6  Baker  V.  Kellogg,  29  O.  S.  663.  i-'Horst  v.    Dagque,   34  O.   S.  375; 
'  O.  Code,   sec.   5834.     Not    appli-  Hayes  v.  Ward,  4  John.  Ch.  123. 

cable  to  sureties  on  official  bond. 
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resentative  of  the  surety  is  also  permitted  to  bring  this  action 
on  behalf  of  the  estate.'  A  surety  cannot  go  into  court  for 
relief  either  aerainst  the  creditor  or  debtor  until  after  the  debt 
is  due.2  After  judgment  rendered,  a  surety  may,  without 
making  any  payment  himself,  proceed  in  equity  against  the 
principal  to  subject  any  propert}'^  belonging  to  him  to  the 
payment  of  the  debt,^  and  in  a  proper  case  may  sustain  an  at- 
tachment against  the  principal  debtor.*  Payment  in  small 
sums  at  different  times  does  not  give  a  right  of  action  for  each 
separate  payment  without  notice  or  demand.*  Several  sure- 
ties who  have  paid  the  debt  of  their  principal  cannot  main- 
tain a  joint  action,  as  the  presumption  is  that  each  paid  only 
his  proportionate  share,  and  their  right  of  action  is  several.' 
Although  sureties  are  not  permitted  to  join  in  an  action  at 
law  against  their  principal  for  the  recovery  of  money  ad- 
vanced by  them,  they  must  do  so  in  a  suit  in  equity  to  be 
subrogated  to  the  rights  of  creditors.''  A  surety  on  an  official 
bond  may  join  with  his  co-sureties  for  contribution.^  Upon 
the  decease  of  a  partner,  a  surety  for  the  firm  who  has  paid 
the  debt  may,  where  the  surviving  partner  is  insolvent,  pro- 
ceed in  equity  against  the  estate  of  the  deceased  partner  with- 
out first  bringing  an  action  against  the  surviving  partner." 

Sec.  981.  Petition  by  surety  to  secure  the  right  of  sub- 
rogation as  to  real  property  levied  upon  under  judgment 
against  principal. — 

On  the  day  of  ,  18 — ,  in  the  court  of  common 

pleas  of county,  Ohio,  at  the terra  thereof,  in  said 

IBank  v.  Trimble,  40  O.  S.  629;  Peabody  v.  Chapman,  20  N.  R  418; 

Bai'ber  v.  Bank,  supra.  Chandler  v.  Brainard,  14  Pick.  287. 

2  Hinkley  v.  Pfeister,  83  Wis.  64 ;  See  Dussol  v.  Branguriere,  50  Cal. 
63  N.  W.  Rep.  21 ;  Brandt  on  Surety-  456 ;  Bunker  v.  Tufts,  55  Mb  180. 
3hip,  sees.  223-229.  Except  for  the  Although  where  the  judgment  is 
purpose  of  obtaining  indemnity  joint  they  must  all  join.  Uttner  v. 
against  the  debt  or  liability  for  Horsey,  2  O.  209 ;  Peabody  v.  Chap- 
which  he  is  bound,  whenever  any  of  man,  20  N.  H.  418. 

the  grounds  for  an  arrest  or  attach-        '^Sevier  v.    Roddie,    51    Mo.    580; 

ment  exist.     R  S.,  sec.  5846.  Neilson  v.  Fry,  16  O.  S.  552 ;  Bunker 

3  Hale  T.  Wetmore,  4  O.  S.  600,  cit-  v.  Tufts,  supra.  Even  though  the 
ing  Stump  v.  Rogers,  1  O.  533 ;  Hor-  judgment  has  been  extinguished, 
sey  V.  Heath,  5  O.  855;  McConnell  v.  Neilson  v.  Fry,  supra. 

Scott,  15  O.  401.  8  Cunent  v.  Thompson,  2  C.  S.  C. 

*  Brannin  v.  Smith,  2  Disn.  436.  R  54. 

5  Williams  v.  Williams,  5  O.  444.  9  Horsey  v.  Heath,  5  O.  35a 

6  Lombard  v.   Cobb,    14    Me.   222; 
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year,  the  said  defendant.  The  L.  jSTational  Bank,  recovered  a 
judo-ment  against  the  defendant  D.  C.  W.,  and  the  above- 
named  plaintiffs  J.  S.  and  J.  E.,  for  the  sura  of dollars, 

which  judgment  is  still  in  full  force.  That  said  judgment  was 
taken  upon  a  promissory  note  to  which  there  was  attached  a 
warrant  to  confess  judgment;  that  said  promissory  note,  with 
said  warrant  attached,  was  signed  by  D.  C.  W.  as  prin- 
cipal, and  the  above-named  plaintiffs,  J.  S.  and  J.  E.,  as) 
sureties  for  the  said  D.  C.  W.,  which  said  suretyship  was 
well  known  to  said  defendant,  The  L.  National  Bank.  That 
said  D.  C.  W.  is  now,  and  was  at  the  time  said  judgment 
was  taken  as  aforesaid,  wholly  insolvent.    That  said  judgment 

became  and  was  a  lien  on  said ,  18 — ,  on  the  undivided 

one-sixth  part  of  the  following  described  real  estate,  sit- 
uated in  the  county  of  ,  state  of  Ohio,  to  wit:  [descrip- 

tio7i],  the  above  described  premises  being  subject  to  the  life 
estate  of  A.  K. 

That  on  the  said day  of ,  18 — ,  execution  was  duly 

and  legally  issued  on  said  judgment  and  placed  in  the  hands 
of  M.  JP.  H.,  sheriflf  of  said  county,  and  the  same  was  levied 

on  the  above  real  estate  on  the day  of ,  18^-.     That 

on  the day  of ,  18 — ,  plaintiffs,  in  order  to  save  their 

property  from  being  levied  upon  and  exposed  to  sale,  were 
compelled  to  and  did  pay  said  judgment  in  full  as  sureties. 

That  said  judgment  was  taken  on  said  note  and  warrant  to 
confess  judgment  without  any  notice  to  the  plaintiffs,  and 
that  they  had  no  opportunity  to  make  application  to  the  court 
to  be  ceritified  in  said  judgment  as  such  sureties  aforesaid. 
That  the  said  defendant,  through  its  attorney,  refused  to 
allow  the  above  real  estate  to  be  sold  by  the  said  sheriff  and 
apply  the  proceeds  thereof  on  said  judgment.     The  said  bank 

did,  on  the day  of  ,  18 — ,  assign  the  said  judgment 

to  these  plaintiffs  as  such  sureties  as  aforesaid. 

Plaintiffs  therefore  ask  that  they  may  be  subrogated  to  all 
the  rights  of  the  plaintiff  in  said  judgment,  for  the  protection 
and  security  for  the  amount  of  money  paid  by  them  for  the 
said  D.  C.  W.,  and  that  said  real  estate  may  be  ordered 
sold  and  the  proceeds  applied  to  the  payment  of  said  judg- 
ment, and  for  such  other  and  further  relief  as  they  may  be 
entitled  to  in  the  premises. 

M.  A.  H.,  Attorney  for  Plaintiffs. 

Note.— From  Lima  Nat.  Bank  v.  Stiles,  27  W.  L.  B.  64.  Judgment  of 
lower  court  affirmed.     Petition  prevailed. 

Ordinarily  the  right  of  subrogation  cannot  be  enforced  until  full  pay- 
ment People's  Ins.  Co.  v.  Straehle,  2  C.  S.  C.  R  186.  A  surety  may  sus- 
tain an  action  to  be  subrogated  even  though  the  judgment  be  extinguisiied. 
Neilson  v.  Fry,  16  O.  S.  553.  And  may  have  dormantjudgment  revived  and 
enforced  against  principal  debtor.  Neal  v.  Nash,  23  O.  S.  483.  Where  a 
right  of  subrogation  exists,  a  defendant  may,  on  cross-petition,  bring  in 
those  against  whom  a  cause  of  action  would  arise  in  his  favor,  to  enforce 
payment  of  such  debt.  Resor  v.  McKenzie,  2  Disn.  210.  An  insurer  paying 
60 
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loss  from  a  peril  insured  against  may  be  subrogated  to  all  claims  against 
one  whose  negligence  caused  the  injury  —  but  not  applicable  where  the 
negligence  of  insured  was  the  cause.     Insurance  Co.  v.  Sherlock,  25  O.  S.  50. 

Sec.  982.  Petition  to  be  subrogated  to  mortgage  lien. — 

That  on  the day  of ,  18 — ,  the  defendant  executed 

a  mortgage  to  A.  B.  on  the  following  premises  situate  in 

county,  state  of  Ohio.  Said  mortgage  was  given  to  secure 
the  payment  of  a  promissory  note  then  given  to  said  A.  B.  by 
the  defendant  C.  D.,  upon  which  plaintiff  became  surety  for 
said  C.  D.J  and  which  was  due  and  payable  in  one  year  after 
date. 

That  when  said  note  became  due  and  payable  the  said  C.  D. 
failed  and  neglected  to  pay  the  same,  and  the  said  A.  B.  there- 
upon commenced  an  action  upon  said  mortgage,  and  on  the 

day  of ,  18 — ,  said  A.  B.  obtained  a  decree  for  the 

foreclosure  of  said  mortgage  and  obtained  an  order  for 
the  sale  of  said  real  estate  to  satisfy  said  judgment. 

To  prevent  a  sale  of  said  land  plaintiff  on  the day  of 

,  18 — ,  was  compelled  to  and  did  pay  off  and  discharge 

said  judgment  and  costs,  paying  thereon dollars. 

That  the  defendant  C.  D.  has  not  repaid  plaintiff  the  said 
sum  of dollars,  nor  any  part  thereof. 

Wherefore  plaintiff  asks  judgment  against  the  defendant 

for dollars,  and  that  he  be  subrogated  to  the  lien  of  said 

judgment,  and  that  the  premises  be  ordered  sold  to  pay  the 
amount  due  plaintiff  from  the  defendant. 

Sec.  983.  Petition  by  surety  to  co«ipel  principal  to  pay 

note. — 

Plaintiff  states  that  on  the day  of ,  18 — ,  the  de- 
fendant A^  B.  and  ])laintiff  made,  executed  and  delivered  to 
the  defendant  C.  E).  their  certain  promissory  note  of  that 

date  for  the  sum  of  S ,  payable  to  the  defendant  in 

years  after  date,  bearing  interest  at per  cent,  per  annum, 

payable  annually,  due  in years  after  date. 

That  the  said  defendant  A.  B.  executed  said  note  as  princi- 
pal, and  this  plaintiff  signed  the  same  as  surety  only. 

That  said  note  matured  on  the day  of ,18 — ,  and  is 

now  past  due.  That  the  said  A.  B.,  principal,  has  not  paid 
said  note  nor  any  part  thereof,  by  reason  whereof  plaintiff  is 
still  liable  thereon  as  surety. 

"Wherefore  plaintiff  prays  that  the  defendant  C.  D.  may  be 
ordered,  adjudged  and  compelled  to  pay  off  and  discharge  said 
note,  and  for  such  relief  as  may  be  proper. 

Note. —  R.  S.,  sec.  5845,  authorizes  a  surety  to  maintain  this  action. 

Sec.  984.  Sureties  —  Defenses. —  As  the  principle  under- 
lying the  relationship  of  principal  and  surety  is  that  the 
surety  shall  not  be  called  upon  to  answer  for  the  debt  or  con- 
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tract  unless  the  principal  has  first  failed,  it  is  necessary  that 
no  undue  advantage  be  taken  of  the  surety.  Contracts,  there- 
fore, entered  into  between  principal  and  creditor,  to  which 
the  surety  is  not  a  party  and  which  are  injurious  to  him,  may 
relieve  him  from  his  obligation.^  For  instance,  where  a  note 
has  been  executed  and  delivered  wuth  only  one  name  thereon  as 
surety,  and  the  name  of  an  additional  surety  is  placed  thereon 
without  consent  of  the  first  surety,  the  latter  is  relieved.- 
So  where  the  time  of  payment  has  been  extended  to  the  prin- 
cipal without  the  knowledge  of  the  surety,^  or  where  the  terras 
of  the  contract  have  been  departed  from,^  or  where  there  has 
been  any  material  concealment  on  the  part  of  the  creditor, 
thereby  increasing  the  risk  of  the  surety ,5  or  by  delay  of  the 
creditor  in  proceeding  against  a  principal,  in  which  case  the 
surety  must  show  explicit  notice  or  request  to  sue,^  or  where 
there  has  been  a  fraud  practiced  upon  the  surety,'^  or  where 
there  is  no  consideration  between  the  surety  and  principal,' 
or  where  a  contract  between  a  surety  and  creditor  provides 
for  the  retention  of  security  received  and  there  is  a  departure 
from  the  terms  of  the  contract.^  A  surety  on  an  official  bond 
is  entitled  to  notice  of  an  action  thereon,  and  is  not  held  by  a 
judgment  unless  he  has  had  an  opportunity  to  defend.^" 

While  a  material  alteration  of  a  contract  to  which  the  surety 
did  not  consent  will  furnish  a  complete  defense,  yet  where 
only  his  equitable  rights  or  remedies  have  been  invaded,  and 
the  original  obligation  remains  the  same,  he  can  only  be  re- 
lieved to  the  extent  of  actual  injury."   The  surety  may  doubt- 

1  King  V.  Baldwin,  2  John.  Ch.  554.     of  time  and  usury  may  be  joined. 

2  Owens  V.  Tague,  3  Ind.  A  pp.  245.     Shed  v.  Augustine,  supra. 

The  signing  of  additional  surety  is  a        *  Erickson  v.  Brandt,  55  N.  W.  Rep. 

new  undertaking  requiring  an  inde-  62  (Minn.,  1893). 

pendent  consideration.     Favorite  v.        5  Bank  v.  Albright,  21  Pa.  St  228. 

Stedham,  84   Ind.    423;    Bridges   v.        6  Howe  Mach.  Co.' v.  Farmingtonj 

Blake,  106  Ind.  332.     See   generally  82  N.  Y.  121.     See  ante,  sec.  979. 

as  to  alterations  without  the  consent        7  Graves  v.  Tucker,  10  S.  &  IVt  9. 

of  sureties.  Gardner  v.  Harvack,  21        8  Hartman  v.  Redriian,  21  Mo.  App 

111.    128 ;    Pelton  v.  Drpsoott,    13   la.  124. 

567;  Henry  v.  Head,  114  Ind.  275.  9  Noble  v.  Murphy,    91    Mich.   653; 

3  Shed  V.  Augustine,  14  Kan.  282 ;  Brandt.  Suretyship,  sees.  370,  373  375 
Church  V.  Malloy.  70  N,  Y.  63;  Mul-       lo  Moore    v.   Kepner.   7  Neb.    291- 
leudore  v.  Wertz.  75  Ind.  431 :  39  Am.  Saveland  v.  Green,  36  Wis.  612. 
Rep.  455.     A   defense  for  extension       n  ide  v.  Churchill,  14  O.  S.  372. 
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less  set  up  a  failure  of  consideration  as  between  the  payee 
and  himself,  where  there  is  a  special  consideration  between 
them/  and  may  also  show  a  breach  of  warranty  upon  a  contract 
of  sale,  even  though  the  principal  does  not  avail  himself  oi 
such  defense.^  Where  sureties  guaranty  the  payment  of  notes 
secured  by  mortgage  after  their  maturity,  they  cannot  be  held 
liable  for  the  payment  of  any  notes  transferred  by  their  prin- 
cipal to  the  obligee  in  the  bond  of  surety  for  a  consideration 
other  than  money  paid  at  the  time.^  Nor  can  a  surety  set  up 
a  defense  that  a  creditor  has  taken  additional  security  at  the 
time  of  the  execution  of  a  contract  for  the  purpose  of  showing 
that  he  is  discharged,  as  the  taking  of  such  security  will  not 
of  itself  relieve  the  surety,  unless  it  liquidates  the  debt  or 
changes  the  liability  of  the  surety.*  It  has  been  held  that  an 
averment  in  an  answer  that  the  defendant  requested  plaintiff 
to  sue  the  principal  is  sufficient,  without  a  further  allegation 
that  the  notice  was  in  writing,"^  although  this  could  not  apply 
where  the  code  plainly  provides  that  it  shall  be  in  writing. 

Sec.  985.  Answer  setting  up  suretyship  and  asking  that 
property  of  principal  be  first  exhausted, — 

Defendant  for  his  answer  herein  states  that  he  signed  the 
note  set  forth  in  plaintiff's  petition  only  as  surety  for  his  co- 
defendant  herein,  and  did  not  receive  any  part  of  the  considera- 
tion therefor. 

Defendant  therefore  asks  that  the  execution  awarded  in  said 
cause  may  be  first  levied  upon  the  property  of  his  co-defendant 
(J.  D.,  the  principal  upon  said  note,  before  resorting  to  the 
property  of  this  defendant. 

Note, —  How  judgment  against  principal  and  surety  entered.  Certificate 
of  suretyship  may  be  made  on  judgment  R  S.,  sees.  5419,  5836.  Consent 
that  a  defendant  be  certified  as  surety  may  be  made  in  open  court.  Peters 
V.  McWilliams,  36  O.  S.  155.  Where  sureties  neglect  to  have  themselves  so 
certified,  the  creditor  will  not  be  compelled  to  first  exhaust  the  property  of 
the  principal.  Elliott  v.  Elmore,  16  O.  27.  Yet  if  a  levy  which  has  been 
made  on  unincumbered  property  is  abandoned  without  consent  of  surety  he 
will  be  released.  Day  v.  Raniey,  40  O.  S.  446.  Contract  construed  strictly 
in  favor  of  surety.    State  v.  Nutting,  3  0.  S.  1,  6 ;  McGovney  v.  State,  20 

0.9a 

1  Jeffrey    v.   Lamb,   73    Ind.  202 ;         *  Springfield  Eng.  etc.  Co.  v.  Park 

Meeker    v.    Shanks,   112    Ind.  207;     3Ind.App.  173,  citing  Pitman  on  Priu. 

Campbell  v.  Kates,  17  Ind.  126.  and  Surety,  201 ;  Brandt  on   Surety- 

-  Springfield  Eng.  etc.  Co.  v.  Park,     ship,  sees.  320,  321 ;  Morgan  v.  Martin. 

3  Ind.  App.  173.  32  Mo.  438. 

8  Labaree  v.  Klosterman,  33  Neb.        ^  Coates  v.  Swindle,  55  Mo.  31. 
150. 
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Sec.  986.  Answer  by  surety  that  time  has  been  extended 
hy  payee.— 

[Gajjtion  and  formal  averments.'] 

That  on  or  about  the day  of ,  18 — ,  when  the  note 

set  forth  in  plaintiff's  petition  became  due,  the  plaintiff,  in 
consideration  that  [state  coyisideration],  and  without  the  knowl- 
edge or  consent  of  this  defendant,  entered  into  an  agreement 
with  the  maker  and  defendant  R.  F.,  whereby  he  extended 

the  time  for  the  payment  of  said  note  until  the day  of 

,  18 — ,  and  that  thereby  and  by  his  said  contract  of  exten- 
sion aforesaid  this  defendant  has  been  released  therefrom. 

Note.—  See  Bank  v.  Lucas,  26  O.  S.  385.  A  contract  of  extension  by  the 
creditor  and  one  surety  discharges  another  surety  only  from  a  part  of  the 
debt  which  the  first  surety  would  be  bound  to  contribute.  Ide  v.  Churchill, 
14  O.  S.  372. 

Sec.  987.  Answer  that  property  of  principal  has  been 
released  by  debtor. — 

[Caption.'] 

Defendant  says  that  he  executed  the  note  sued  on  only  as 
surety  for  C.  D.,  and  received  no  consideration  therefor,  of 
which  fact  the  plaintiff  was  well  aware  at  the  time. 

That  as  an  additional  security  for  the  payment  of  said  note 
said  C.  D.  executed  a  mortgage  to  the  plaintiff  upon  the  fol- 
lowing described  real  estate :  [describe  it],  [or,  delivered  to  the 
plaintiff  as  collateral  security  a  note  payable  to  said  C.  D., 

and  signed  by  R.  L.,  for dollars,  with  U.  Y.  as  surety 

thereon]. 

That  on  the day  of ,  18 — ,  Avithout  the  knowledge 

or  consent  of  this  defendant,  the  plaintiff  released  said  mort- 
gage [or,  delivered  to  said  C.  D.  said  note  so  held  as  collateral 
security]. 

That  said  property  [or,  note]  has  since  been  disposed  of  by 
said  C.  D.,  and  cannot  be  reached  by  execution,  and  said  C.  D. 
is  wholly  insolvent. 

That  said  property  [or,  note]  was  of  the  value  of dol- 
lars, and  the  plaintiff  could  have  realized  therefrom  the  full 
amount  of  the  note  sued  on. 

Sec.  988.  Answer  that  surety  signed  note  on  condition. — 

[  Caption.] 

That  this  defendant  signed  the  note  set  forth  in  plaintiff's 
petition  only  as  surety  for  C.  D.,  and  received  no  part  of  the 
consideration  therefor,  all  of  which  the  plaintiff  well  knew  at 
the  time  said  note  was  executed. 

That  at  the  time  said  note  was  executed  this  defendant  was 

indebted  to  R  F.  in  the  sum  of  dollars,  as  surety  for 

said  C.  D.,  which  was  then  due. 

It  was  thereupon  agreed  between  the  plaintiff,  this  defend- 
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ant  and  said  C.  D.  that  in  consideration  of  the  execution  of 
the  note  sued  on  herein  and  of  this  defendant  becoming  surety 

thereon,  that  plaintiff  would  loan  the  said  C.  D. dollars, 

which  sura  should  be  applied  to  the  paN-raent  of  the  said 
note  to  said  R.  F.,  thereby  releasing  this  defendant  from  fur- 
ther liability  thereon.  Defendant  thereupon  executed  the 
note  sued  on  in  consideration  and  only  upon  the  condition 
that  the  money  to  be  thus  procured  should  be  applied  upon 
said  note  to  said  R.  F.,  as  the  plaintiff  at  the  time  well  knew. 
That  after  this  defendant  had  executed  the  note  sued  on, 
without  the  consent  and  knowledge  of  this  defendant  [but 
with  the  consent  of  said  C.  D.],  the  plaintiff  applied  the  money 
so  loaned  to  said  C.  D.  to  the  payment  of  a  note  executed  by 
said  C.  D.  to  the  plaintiff  [upon  which  he  had  no  security], 
and  the  said  note  to  said  R.  F.  remains  unpaid  [or,  this  de- 
fendant has  since  been  compelled  to  pay  said  note  of  said 
R.  F.]. 

Sec,  989,  Answer  of  failure  to  sue  principal  when  noti- 
fied.— 

Defendant  says  that  the  note  set  forth  in  plaintiff's  petition 
was  signed  by  him  only  as  surety  for  his  co-defendant  C.  D., 
and  that  he  received  no  part  of  the  consideration  therefor 
whatever,  of  which  fact  the  plaintiff  was  well  aware  at  the 
time. 

That  when  said  note  so  signed  as  aforesaid  matured,  to  wit, 

on  the day  of ,  18 — ,  this  defendant  in  writing  duly 

notified  and  demanded  that  plaintiff  immediately  bring  suit 
thereon,  but  that  plaintiff  did  not  then  bring  suit  as  requested 

and  not  until  the day  of ,  18 — ,  when  this  action  was 

commenced. 

That  by  reason  of  the  failure  on  the  part  of  said  plaintiff  to 
bring  said  suit  as  requested  defendant  says  that  he  has  been 
released  from  any  liability  upon  said  note  whatever. 

Note.—  R  S.,  sec.  5833. 
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Sec.  990.  Averment  of  corporate  capacity. —  It  was  unnec- 
essary at  common  law  that  a  corporation  in  actions  by  it 
allege  its  corporate  character  or  its  title,  even  in  case  of  a  for- 
eign corporation,^  it  being  sufficient  to  state  the  name  in  the 
caption.  There  is  a  lack  of  uniformity  in  the  adjudications  of 
the  American  courts  upon  this  question,  although  there  does 

1  Maxwell  on  Code  Pldg.,  pp.  161,    Corp.  632;  Insurance  Co.  v.  Rogers, 
103;  Bank  of  Michigan  v.  Williams,     30  Barb.  491. 
5    Wend.   482;    Angell  &  Ames  on 
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not  seem  to  be  any  cogent  reasons  why  such  should  be  the 
case.     There  are  some  courts  which  hold  that  an  averment  of 
corporate  existence  is  not  essential  to  the  maintenance  of  an 
action  by  or  against  a  corporation.     The  question  must  be  de- 
termined upon  the  fundamental  principles  involved  instating 
a  cause  of  action,  and  will  depend  on  the  determination  of  the 
question  whether  or  not  it  is  a  fact  which  should  be  pleaded. 
If  it  be  so  decided,  then,  in  view  of  the  opinion  taken  by  some 
courts,  that  a  statement  of  corporate  capacity  in  the  caption  of 
a  petition  is  sufficient,  it  must  further  be  considered  whether  a 
statement  of  a  fact  essential  to  a  cause  of  action  can  be  made 
only  in  the  caption  of  a  petition.     It  needs  no  extended  argu- 
ment to  prove  that  a  plaintiff  must  show  that  he  is  entitled  to 
maintain  the  action.     An  artificial  person,  such  as  a  corpora- 
tion, does  not  stand  upon  the  same  footing  as  does  an  individ- 
ual.    An  individual  defendant  cannot  deny  his  existence  or 
make  any  defense  concerning  his  name  and  capacity  to  sue  by 
reason  of  his  name  alone  except  misnomer,  while  a  number  of 
valid  defenses  may  be  urged   as  to  corporate  capacity.     It 
seems  apparent,  therefore,  that  corporate  capacity  is  a  fact 
which  must  be  stated  in  the  body  of  the  petition.     This  rule 
may  be  technical,  but  is  founded  upon  sound   principles  of 
pleading.     Those  courts  adopting  the  common-law  rule  pro- 
ceed upon  the  theory  that  the  name  of  a  corporation  stated 
in  the  caption  imports  that  it  has  corporate  capacity,  render- 
ing it  unnecessary  to  specifically  aver- the  same  in  the  peti- 
tion.'    There  were  valid  reasons  for  dispensing  with  an  aver- 
ment of  corporate  capacity  when  corporations  were  organized 
under  special  acts  of  the  legislature,  as  the  court  would  take 
4udicial  notice  of  the  act  creating  them ;  ^  but  when  organized 
under  general  laws, requiring  certain  steps  to  betaken  to  per- 
fect an  organization  which  are  not  open  to  the  public,  then  it 
is  obvious  that  when  the  legality  of  the  proceeding  is  assailed, 

1  Adams  Express  Co.  V.  Harris,  120  Smith  v.  Sewing  Machine  Co.,  26 
lad.  73,  citing  Adams  Express  Co.  v.  O.  S.  562,  that  the  code  does  not  re- 
Hill,  43  Ind.  157;  Indianapolis  Sun  quire  the  title  of  the  plaintiff  to  be 
Co.  V.  Horrell,  53  Ind.  527 ;  Sayers  v.  more  specifically  set  out  than  was 
Bank,  89  Ind.  230 ;  O'Donald  v.  Rail-  required  at  common  law ;  but  the 
road  Co.,  14  Ind.  2o9 ;  Ryan  v.  Bank,  question  here  was  with  reference  to 
5  Kan.  658.  See  Maxwell  on  Code  a  foreign  corporation. 
Pldg.     161.      It    has    been    held    in  2  Bliss  on  Code  Pldg.,  sec.  346. 
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the  question  of  corporate  existence  becomes  a  fact  to  be 
proved.  To  obviate  the  necessity  of  proof,  some  codes  have 
provided  that  it  shall  not  be  required.^  The  rule  generally- 
adopted,  and  which  is  founded  upon  principle,  is,  that  a  peti- 
tion which  does  not  aver  corporate  capacity  is  fatally  defect- 
ive and  does  not  state  a  cause  of  action.^  It  is  not  necessary 
to  state  every  fact  essential  to  the  existence  of  the  corpora- 
tion, but  it  may  be  made  in  a  general  way.'  An  allegation 
that  at  a  certain  date,  and  ever  since  said  date  until  the  insti- 
tution of  this  suit,  a  defendant  has  been  a  corporation,  organ- 
ized and  existing  as  such  under  and  by  virtue  of  the  provisions 
of  law,  is  sufficient  to  show  corporate  capacity  at  the  time  of 
the  suit.* 

It  has  always  been  a  rule  of  comity  between  states  that  a 
foreign  corporation,  excepting  perhaps  insurance  companies, 
could  hold  property  and  sue  and  be  sued  in  the  courts  of  a  sister 
state.'  To  enable  a  foreign  corporation  to  claim  any  rights 
under  its  powers  or  franchises  in  a  sister  state,  it  has  been 
considered  necessary,  in  an  action  by  it,  that  it  should  dis- 
close and  plead  the  name  of  the  state  by  which,  or  the  terms 
in  which,  its  powers  or  franchises  were  granted.^  But  it 
is  probably  unnecessary  to  state  the  terms  of  its  charter 
or  articles  of  incorporation, —  a  simple  allegation  that  it  was 
organized  under  the  laws  of  a  certain  state  being  sufficient.'^ 

The  statutes  of  most  states  require  foreign  insurance  com- 

'Nevv  York  Code,  sec.  1776;  Con-  ment,  the  defect  is  waived.     Spence 

cordia  Saving,  etc.  Ass'n  v.  Read,  93  v.  Insurance  Co.,  40  O.  S.  517.    In  the 

N.  Y.  474.  absence  of  a   plea  of  nul  tiel    cor- 

2  Sillier  V.  Pine  Mining  Co.,  31  Pac.  poration,  it  is  not  necessarj-  for  the 

Rep.  803  (Idaho,  1892);  Loup  v.  Rail-  plaintiff  to  make  proof  of  its  exist- 

road  Co.,  63  Cal.  99;  People  v.  Rail-  ence.     Calumet  Paper  Co.  v.  Knight, 

road  Co..  83  Cal,  893 ;  23  Pac.  Rep.  etc.  Co.,  43  III.  App.  566. 

303;  Greathouse   v.   Heed,   1  Idaho,  ^  Washer  v.  Alleusville,  etc.  Co.,  81 

482 ;  Bliss  on  Code  Pldg.,  sees.  246,  Ind.  78 ;  State  v.  Stout.  61  Ind.  148. 

247.     And  it  is  not  cured   by  ver-  See  sec.  991,  post,  for  form, 

diet     Richarfls  v.  Insurance  Co.,  23  ^Bank   v.   Neff,   50   Kan.   506;  81 

Pac.    Rep.    939    (Cal.);     Morgan    v.  Pac.  Rep.  1054. 

Menize,  60  Cal.  341.     Where  no  aver-  s  Hanna  v.  Petroleum  Co.,  23  O.  S. 

ment  of  corporate  capacity  is  made,  622;  Lewis  v.  Bank,  12  O.  132. 

and  the  petition   contains  no  aver-  6  Dg  Voss  v.  Gray,  22  O.  S.  159. 

ment  of  the  corporate  existence,  to  "Smith  v.  Sewing  Machine  Co.,  26 

■which  no  objection  is  made  by  an-  O.  S.  562.     See  Bliss  on  Code  Pldg., 

swer  or  otherwise  until  after  judg-  sec.  247. 
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panics  to  obtain  from  the  proper  state  oiRcials  a  certificate 
authorizing  them  to  do  business.  And  in  actions,  therefore, 
b}''  such  companies,  it  should  be  shown  by  the  pleadings  that 
they  are  a  corporation  organized  under  the  laws  of  a  foreign 
state,  and  that  they  have  complied  with  the  laws  of  the  sis- 
ter state  and  are  authorized  to  engage  in  business  therein. 
Laws  requiring  foreign  corporations,  other  than  insurance  and 
banking  companies,  to  file  a  copy  of  their  articles  of  associa- 
tion with  the  secretary  of  state  or  other  officer  before  they 
can  engage  in  business  or  maintain  an  action,  have  also  been 
enacted  in  various  states,  so  that  all  foreign  corporations 
stand  upon  the  same  footing.^  Courts  have  been  called  upon 
to  consider  these  provisions,  and  are  not  in  accord  upon  their 
effect.  Some  have  gone  to  the  extent  of  holding  that  a  reg- 
ulation making  the  filing  of  such  a  certificate  a  condition  pre- 
cedent to  the  right  of  a  foreign  corporation  to  maintain  an 
action  is  in  violation  of  the  constitution  of  the  United  States.^ 
So  it  has  been  held  under  similar  provisions  that  the  ques- 
tion of  the  right  of  a  foreign  corporation  to  do  business  by 
reason  of  not  having  complied  with  the  sta*^^ute  as  to  filing 
the  articles  of  incorporation  cannot  be  called  in  question  col- 
laterally in  an  action  by  or  against  it,  but  that  it  can  be  de- 
termined only  in  an  action  in  quo  warranto  brought  for  that 
express  purpose.'  Again,  it  is  held  that  a  failure  to  comply 
with  such  provision,  however  it  may  affect  the  right  to  hold 
and  enjoy  property,  cannot  affect  its  capacity  to  sue.*  Nor 
is  a  contract  entered  into  by  a  foreign  corporation  invalidated 
because  it  has  not  complied  with  the  law  as  to  "  registration," 
as  such  failure  merely  prevents  its  enforcement  until  the  stat- 
ute has  been  complied  with.' 

While  it  is  not  the  province  of  this  work  to  discuss  con- 
stitutional questions,  yet  it  would  seem  that  the  provisions  of 
the  various  codes  requiring  foreign  corporations  to  register 
iire  consonant  with  principles  of  pleading.     Citizens  of  a  state 

iR.  S.  sec.  148c;  91  O.  L.  272-4;  (S.   D.,    1893):    Mill    v.   Bartlett,    54 

90  O.  L.  261 ;  amended.  91  O.  I..  355.  N.  W.  Rep.  544  (N.  D.);  Grant  v.  Coal 

See  Murf  ree  on  Foreign  Corp.,  sec.  79.  Co.,  80  Pa.  St.  208. 

2Kindall  v.  Lithographing  Co.,  35        4UtIey  v.  Mining  Co.,  4  Colo.  369. 
Pac.  Rep.  538  (Colo.,  1893);  U.  S.  Con-        » Singer  Manuf.  Co.  v.  Brown,  04 

stitution,  Art.  1,  sec.  8 ;  Manuf.  Co.  ind.  548 ;  Daly  v.  Insurance  Co.,  64 

V.  Ferguson,  113  U.  S.  727.  ind.  1. 

'.Wright  V.  Lee.  55  N.  W.  Rep.  931 
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have  the  right  to  know  that  they  are  dealing  with  properly 
organized  corporations,  authorized  to  sue  and  be  sued  by 
their  corporate  name,  and  that  they  have  complied  with  the 
provisions  of  the  laws  of  their  own  state ;  and  in  the  absence 
of  any  restriction  against  a  foreign  corporation  preventing 
them  from  eno:ao^ino:  in  any  line  of  business,  or  interfering 
with  interstate  commerce,  it  would  seem  that  the  registration 
laws,  so  called,  are  proper  and  not  in  conflict  with  any  con- 
stitutional provision,  but  are  enacted  only  for  the  purpose  of 
providing  safeguards  to  the  rights  and  remedies  of  individu- 
als.^ The  code  of  New  York  has  gone  to  the  extent  of  re- 
quiring a  corporation  to  allege  whether  it  is  a  foreign  or 
domestic  one.^  Yet  the  courts  of  that  state  are  not  in  har- 
mony upon  this  provision.  It  is  held  in  some  cases  that  a 
complaint  which  fails  to  allege  whether  a  defendant  is  a  for- 
eign or  domestic  corporation  is  not  subject  to  a  demurrer  in 
not  stating  facts  sufficient  to  constitute  a  cause  of  action;' 
while  in  later  cases  the  contrary  view  is  taken.* 

In  conclusion,  it  may  be  stated  that  corporate  capacity  is  a 
fact  to  be  averred.  Consequently,  foreign  corporations  must 
not  only  allege  corporate  capacity  derived  from  the  charter 
of  their  native  state,  but  must  also  allege  compliance  with  the 
license  or  registration  law.  The  remedy  for  failure  so  to  do 
has  been  pointed  out  elsewhere  —  by  demurrer  if  apparent  on 
the  face  of  the  petition,*  otherwise  by  answer." 

Sec.  991.  Form  of  averment  of  corporate  character. — 

If  plaintiff :  Plaintiff  is  a  corporation,  duly  organized  and 
incorporated  under  the  laws  of  the  state  of  Ohio  [and  is  en- 
gaged in  the  business  of ,  at  C, county,  in  said  state]. 

Jf  defendant:  The  defendant  is  a  corporation  duly  organ- 
ized and  incorporated  under  the  laws  of  the  state  of  Ohio  [for 
the  purpose  of  carrying  on  the  business  of  ■  at  C,  in  the 
county  of ,  in  said  state]. 

Note.—  Ante,  sec.  990. 

1  See  Murfree  on  Foreign  Corpo-  from  the  facts  alleged  as  to  which 
rations,  sees.  92-9.  class  it  belongs.     American  Baptist, 

2  Civil  Code,  sec.  1775.  etc.  Soc.  v.  Foote,  52  Hun,  308.    The 
'  Rothchild  v.  Railway  Co.,  10  N.     place  where  organized  is  immaterial 

Y.  S.  36  (1890).  Swift,  etc.  Co.  v.  Crawford,  34  Neb. 

« Chandler  v.  K  T.  Co.,  13  N.  Y.  S.  450;  51  N.  W.  Rep.  1034  (1892X 

573 ;  National  Temp.  Soc.  v.  Anderson,  *  Ante,  sec.  95,  p.  99. 

2  N.  Y.  S.  49 :  Gilpin  v.  Railroad  Co.,  ^  gee  form,  sec.  1007,  post 
17  N.  Y.  S.  520.     It  may  be  inferred 
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Sec.  992.  Actions  hy  and  against  corporations. —  All  ac- 
tions in  behalf  of  a  corporation  must  necessarily  be  brought 
in  the  name  of  the  company,  and  so  long  as  the  oflBcers  are 
ready  and  willing  to  bring  an  action,  stockholders,  even  though 
interested  in  the  affairs  of  the  corporation,  cannot  commence 
a  proceeding.^     In  Ohio,  under  a  former  statute,  corporate 
names  only  could  be  used  to  prosecute  a  suit;  and  after  the 
dissolution  of  a  corporation,  or  after  it  had  been  placed  in 
the  hands  of  a  receiver,  it  could  no  longer  sustain  an  action 
by  its  corporate  name,  but  all  actions  in  its  behalf  while  so 
in  the  hands  of  a  receiver  should  be  in  the  name  of  such  re- 
ceiver.-    An  action  may  be  sustained  by  a  corporation  to  can- 
cel certificates  of  stock  which  have  been  wrongfully  issued  by 
its  officers,  which  may  be  in  the  hands  of  a  third  person  as 
collateral,  and  all  holders  of  any  of  such  certificates  may  be 
joined  as  defendants  for  the  purpose  of  determining  the  valid- 
ity of  the  same.'   A  contract  regularly  made  by  a  corporation 
may  be  ratified  by  it  and  an  action  brought  thereon, —  an  aver- 
ment that  it  was  made  by  the  plaintiff  through  its  proper 
officers  amounting  to  a  ratification.*     And  in  an  action  by  a 
corporation   upon  a  contract,  it  is  not  necessar}'^  to  aver  that 
it  had  power  to  make  the  same.'     An  action  may  be  sustained 
by  an  association  of  persons  who  have  in  good  faith  attempted 
to  organize  a  corporation  and  have  commenced  and  carried 
on  business  as  a  corporate  body."     A  corporation  cannot  en- 
force a  usurious  contract  in  Ohio,  although  the  contract  be 
made  in  another  state  where  it  is  valid.''    Nor  can  an  execu- 
tory contract  between  a  corporation  and  a  stockholder  for  the 
purchase  of  stock  be  enforced  either  by  an  action  for  specific 
performance  or  for  damages.^    A  pledgee  of  stock  of  a  corpo- 
ration may,  upon  refusal  of  the  corporation  to  transfer  the 
same  to  his  own  name,  sustain  an  action  against  the  company 
for  damages  as  for  a  wrongful  conversion.^ 

1  See  post,  sec.  994:.  *  Insurance  Co.  v.  Dheim,  43  Wis. 

2  Miami  Exporting  Co.  v.  Gano,  13    423. 

O.  269.     Trustees  of  a  bank  author-  ^St  Paul  Land  Co.  v.  Dayton,  37 

ized  to  close  up  its  affairs  may  sus-  Minn.  364. 

tain    an    action   in   their    collective  ^Hagerman  v.  Building  Ass'n,  25 

names  after  its  charter  has  expired.  O.  S.  186. 

Martin  v.  Trustees.  13  O.  250.  7  Evving  v.  Bank,  43  O.  S.  31. 

3  Railway  Co.  v.  Bank,  23  \V.  L.  B.  SKoppin  v.  Greenleaf,  38  O.  S.  275. 
248.  9  Railway  Co.  v.  Rawson,  16  W.  L. 
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It  has  been  held  that  an  action  may  be  sustained  against  a 
corporation  while  in  the  hands  of  a  receiver  without  making 
the  receiver  a  party,  and  a  judgment  rendered  therein  may, 
if  kept  alive  after  the  discharge  of  the  receiver  and  the  return 
of  the  property  to  the  company,  be  enforced  against  the  cor- 
poration.' "When  a  corporation  is  placed  in  the  hands  of  a  re- 
ceiver, its  property  is  then  in  the  custody  of  the  law,  and  any 
interference  or  attempted  interference  therewith,  either  by. 
acts  of  individuals,  or  by  any  proceedings  at  law  by  attach- 
ment, execution  or  otherwise,  is  clearly  in  violation  of  the 
orders  or  judgment  of  the  court  appointing  the  receiver.  The 
subject-matter  of  such  an  independent  suit  against  the  corpo- 
ration, while  in  the  hands  of  a  receiver,  is  in  entire  control  of 
the  receiver  as  an  officer  of  the  court,  and  is  governed  and 
controlled  entirelv  by  the  orders  of  the  court.  It  is  impossi- 
ble for  any  person  to  sustain  an  action  which  will  in  any  way 
affect  the  property  or  rights  of  such  corporation  without  first 
having  obtained  the  consent  thereto  of  the  court  appointing 
the  receiver.^  Such  being  the  case,  a  judgment  rendered 
against  a  corporation  while  in  the  hands  of  a  receiver  cannot 
in  the  slightest  degree  affect  the  corporate  property  until  re- 
turned to  the  corporation. 

Sec.  993.  Petition  against  incorporators  as  partners. — 

Plaintiff  says  that  on  the day  of ,  18 — ,  the  de- 
fendants organized  and  associated   themselves  together  for 

the  transaction  of  business  under  the  name  of Company, 

assuming  to  be,  and  holding  themselves  out  to  the  public  gen- 
erally as,  a  cor))oration  duly  organized  under  the  laws  of 
Ohio,  when  in  truth  and  in  fact  they  were  not,  but  were 
without  any  color  of  a  corporate  franchise,  but  are  part- 
ners.    There  is  due  plaintiff  from  said  defendants,  as  partners 

aforesaid,  the  sum  of  $ upon  an  account  [o?',  note]  of  which 

the  following  is  a  copy  with  all  the  credits  and  indorsements 
thereon,  to  wit:  [Copi/.'] 

Plaintiff  therefore  asks  judgment,  etc. 

Note.—  Such  persons  are  liable  as  partners.  Abbott  v.  Smelting  Co.,  4 
Neb.  41G. 

B.  423,    An  action  cannot  be  prose-  '  Mather  v.  Railway  Co.,  3  O.  C.  C. 

cuted  against  a  defunct  corporation  284 

but    may    be    against    the    trustees  2  See  ch.  75,  Receivers,  sees.  1063, 

thereof.     Renick  v.  Bank.  13  O.  289.  10G8. 
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Sec.  994.  Action  by  stockholder  onbelialf  of  corporation. 

It  is  a  general  rule  that  an  action  for  an  injury  caused  by  the 
misconduct  of  an  officer  must  be  brought  in  the  name  of  the 
corporation,  and  that  a  stockholder  cannot  sustain  such  an 
action  or  actions  against  third  persons  on  behalf  of  the  corpo- 
ration. Nor  can  stockholders  maintain  actions  in  their  indi- 
vidual names/  even  where  one  has  become  the  owner  of  all  of 
the  stock.^  But,  like  many  general  rules,  there  are  exceptions. 
It  is  an  elementary  principle  that  where  there  is  a  wrong 
there  must  be  a  remedy,  if  it  be  in  the  power  of  courts  to  fur- 
nish one.  Hence  it  follows  that  when  rights  of  a  stockholder 
are  placed  in  jeopardy  by  acts  of  the  corporation  through  its 
officers,  for  which  there  is  no  remedy  at  law,  equity  will  step 
in  and  protect  the  same.'  Stockholders  have  such  an  interest 
in  the  corporate  property  as  entitles  them,  w^hen  their  interests 
are  not  protected  by  those  whose  duty  it  is,  to  prevent  it  from 
being  lost  or  their  rights  therein  from  becoming  impaired.* 

The  course  which  complaining  stockholders  must  first  take 
is  to  make  a  demand  upon  the  officers  in  charge  of  the  affairs 
of  the  corporation  to  commence  an  action.  And  generally  it 
is  only  when  they  have  refused  to  bring  an  action  that  stock- 
holders themselves  may  bring  a  suit  in  behalf  of  the  corpora- 
tion.^ Demand  should  be  made  upon  the  managing  officers." 
The  refusal  of  the  president  alone  will  not  be  sufficient ;  it 
should  be  by  a  majority  of  the  directors,  and  wilful.'^  While 
it  must  generally  be  shown  that  a  request  has  been  made 
upon  the  officers  and  that  they  have  refused,  yet  it  may  be 
unnecessary  in  some  cases;  as,  for  instance,  where  the  di- 
rectors are  under  the  influence  of  a  president  and  hold  their 
stock  by  virtue  of  a  voluntary  transfer  from  him  to  enable 
them  to  act;^  or  where  it  would  be  entirely  useless  to  make 
a  demand.^    In  every  case  where  a  stockholder  is  allowed  to 

iTomlinson  v.  Union,  87  Ind.  308;  *  Baldwin  v.  Canfield,  26  Minn.  43. 

Greaves  v.  Gouge,  69  N.  Y.  154 ;  La  5  Whitney  v.   Fairbanks,   54  Fed. 

Grange  v.  Treasurer,  24  Mich.  468 ;  Rep.  985. 

Talbot  V.  Scripps,  31  Mich.  268.  6  Railroad  Co.  v.  Woods,  88  Ala. 

2  Button  V.  Hoffman,  61  Wis.  20 ;  630. 

50  Am.  Rep.  131.  7  Wallace  v.  Bank,  89  Tenn.  630. 

8  Speljing  on   Ex.   Rem.,  sec.  733,  ^  Dunphy  v.  Newspaper  Ass'n,  146 

citing  Bell  v.  Tel.  Co.,  16  Fed.  Rep.  Mass.  495 ;  16  N.  E.  Rep.  426. 

14;  Huersey  V.  Veazie,  24  Me.  11.  ^Brewer  v.   Boston    Theatre,   104 
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bring  an  action  for  injury  done  to  the  corporate  body,  he 
must  state  in  his  pleadings  that  the  corporation,  or  those  who 
represent  it,  are  unwilling  or  have  declined  to  bring  the  ac- 
tion.' 

Stockholders  may  follow  corporate  property  which  has 
been  fraudulently  disposed  of  by  directors  into  the  hands  of 
a  purchaser  with  notice  and  recover  its  value,  or  they  may 
annul  a  fraudulent  transfer.^  An  action  cannot  be  brought 
by  a  stockholder  for  the  recovery  of  his  share  of  corporate 
funds  which  have  been  misappropriated  against  a  corporation 
which  has  not  been  engaged  in  business  for  some  years.  The 
right  still  exists  in  the  corporation,  and  the  recovery  should 
be  for  the  corporation.^  Nor  can  he  obtain  an  injunction  to 
restrain  a  slander  of  title  to  property  belonging  to  the  corpo- 
ration.* And  when  seeking  relief  against  an  ultra  vires  act, 
he  must  proceed  promptly  before  the  act  of  which  he  com- 
plains has  become  the  foundation  of  rights  or  equities  which 
must  be  overthrown  before  relief  can  be  granted.* 

The  rules  stated  in  this  section  are  not  applicable  to  suits 
by  unincorporated  companies,  which  must  be  brought  by 
their  members.  And  where  they  are  so  numerous  that  it  is 
impracticable  to  bring  them  before  the  court,  one  or  more 
may  sue  for  the  benefit  of  all.®  This  will  include  an  unincor- 
porated joint-stock  company  formed  in  another  state,  and  will 
permit  the  president  of  such  company,  who  is  a  stockholder, 
to  sue  in  behalf  of  himself  and  all  other  stockholders.^ 

Sec.  995.  Action  by  stockholder  against  oflficers.— The 
officers  of  a  corporation  are  held  to  a  strict  accountability  to 
the  creditors  and  the  stockholders.  If  they  have  failed  in 
their  duty  to  the  detriment  of  the  corporation,  stockholders 
are  permitted  to  sustain  actions  against  them.  The  right  of 
notion  exists  in  favor  of  a  person  injured  by  misconduct  of 
officers,  where  there  has  been  a  judgment  of  forfeiture  by 

Mass.  378;  Courier  v.  Railroad  Co.,  35  3  Thompson  v.  Stanley-,  20  N.  Y.  S. 

How.  355;  Tazewell  v.   Loan  Trust  317. 

Co.,  12  Fed.  Rep.  752;  Tliompson  v.  -«  Langdon  v.  Iron  Co.,  41  Fed.  Rep. 

Stanley,  20  N.  Y.  S.  317.  609. 

iReeder  v.  Wade,  2  C.  S.  C.  R.  19.  SRabe  v.  Dunlap,  25  AtL  Rep.  959 

2  Shaw  V.  Edison  Installation  Co.,  (N.  J.  Ch.,  1S93). 

19  W.  L    B.   292 ;  Goodiu  v.  Canal  <>  O.  Code,  sec.  5008. 

Co.,  18  O.  S.  169.  V  Piatt  v.  Colvin,  31  W.  L.  B.  175; 

51  O.  S.  — . 
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reason  thereof.^  They  are  not  liable  for  error  in  judgment  if 
acting  in  good  faith.-  The  same  rule  prevails  in  such  actions  as 
stated  in  a  preceding  section  as  to  suits  brought  by  stock- 
holders on  behalf  of  the  corporation  against  third  persons. 
A  stockholder  is  not  allowed  to  sue  the  officers  unless  the 
company  has  refused  upon  an  express  request.'  As  a  general 
rule  it  should  appear  that  an  effort  has  been  made  to  set  the 
corporation  in  motion  to  redress  the  wrong,  or  that  demand 
has  been  made  upon  the  directors,  or  that  it  would  be  useless 
so  to  do,*  and  the  refusal  of  the  corporation  to  bring  the 
suit  should  here  also  be  alleged.*  But  to  this  rule  there  are 
some  very  important  exceptions.  It  is  not  necessary  to  allege 
that  a  formal  application  or  demand  upon  the  directors  or 
officers  of  a  corporation  has  been  made,  where  there  are  suf- 
ficient facts  disclosed  in  the  pleading  to  show  that  such  re- 
quest or  demand  would  have  been  unavailing;  and  the  general 
tendency  is  to  allow  slight  circumstances  to  obviate  the  ne- 
cessity of  making  this  allegation.  So,  where  the  directors 
themselves  are  the  parties  charged  with  the  wrong,  or  it  is  by 
their  fraud  and  collusion  that  the  same  has  been  committed, 
and  the  suit  is  to  be  brought  against  them,  from  the  very 
nature  of  the  case  they  are  incapacitated  from  representing 
the  company.^  It  is  sufficient  to  entitle  the  stockholder  to 
sue  to  show  that  the  corporation  is  under  the  control  of  the 
directors  Avhose  official  conduct  is  attacked.''  An  allegation 
that  the  majority  of  the  directors  participated  and  assisted  in 
the  unlawful  action  of  the  board  of  directors,  and  that  those 
constituting  such  majority  of  the  board  have  ever  since  con- 
trolled its  action,  is  sufficient  to  dispense  with  the  necessity  of 
averring  demand.^    Courts  will  always  interfere  where  the 

10.  Code,  sec.  6790,  Wis.  108;  Palmer  v.  Hanks,  73  Wis. 

2  Bond  V.  Poe,  1  Toledo  Leg.  News,    46. 

40.  ■^  Hannerty   v.   Standard    Theatre, 

3  Whitney    v.   Fairbanks,   54   Fed.     109  Mo.  297;  Smith  v.  Poor,  40  Me, 
Rep.  985  (1893).  415 ;  Ashton  v.  Dashavvay  Ass'o,  84 

*  Brewer  v.  Theatre,  104  Mass.  378 ;  Cal.  61 ;  Wayne  Pike  Co.  v.  Hammons, 

Ryan  v.  Railway  Co.,  21  Kan.  365.  27  N.  E.  Rep.  487  (Ind.,  1891) ;  Hodges 

5  Greaves  v.   Gouge,   69  N.  Y.  154.  v.  Screw   Co..   1  R.  I.  340 ;  Cook  on 

See  ante,  sec.  994,  Stock  and  Stockholders,  sec.  741,  and 

6 Brewer  v,    Boston  Theatre,    104  cases  cited;  Mora wetz on  Priv.  Corp., 

Mass.  378 ;  Eichweiler  v.  Stowell,  78  sees.  238,  242,  252. 

Wis.  316;  Doud  v.  Railroad  Co.,  65  8  Smith  v.   Dorn,  96  CaL73;  Par- 
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ofTicers  have  exceeded  their  discretion  or  have  been  guilt}''  of 
misconduct  equivalent  to  fraud. ^  Stockholders  may  sustain 
an  action  against  the  directors  for  an  accounting  and  for 
fraudulent  practices,^  and  may  set  aside  a  sale  of  corporate 
property  fiMudulently  made  by  the  directors.'  The  court  will 
grant  relief  to  a  stockholder  to  prevent  an  unlawful  act  and 
sometimes  to  declare  a  consummated  one  void.^  There  must 
in  sucli  cases,  however,  be  a  clear  illegal  act  such  as  will  result 
in  an  irreparable  injury  to  the  stockholder.  Persons  assum- 
ing to  act  as  directors  before  the  requisite  amount  of  capital 
has  been  subscribed  cannot  create  any  liability,  and  are  there- 
fore personally  liable  to  persons  with  whom  they  have  dealt.* 
Some  courts  hold  that  a  stockholder  may  sue  the  corporation 
and  the  directors  without  joining  other  stockholders.®  But 
where  the  duty  is  owing  to  all  of  the  stockholders  or  to  a  par- 
ticular class,  one  cannot  sustain  an  action  against  the  directors, 
but  all  should  be  brought  before  the  court.' 

Sec.  996.  Petition  by  stockholder  against  directors  and 
officers  for  official  misconduct. — 

The  defendant  is  now,  and  at  all  times  hereinafter  men- 
tioned has  been,  a  corporation  duly  organized  and  existing 
under  the  laws  of  the  state  of  Ohio,  and  engaged  in  the  busi- 
ness of  [state  business'],  in  the  city  of ,  in  said  state. 

That  said  corporation  has  a  capital  stock  of shares  of 

the  par  value  of  § per  share,  and  that  no  personal  claim  is 

made  against  said  defendant  corporation  herein. 

That  the  plamtiff  is  the  owner  and  holder  of shares  of 

the  capital  stock  of  the  said  corporation,  such  shares  being 
represented  by  stock  certificates,  issued  by  said  defendant  cor- 
poration to  this  plaintiff,  of  the  following  description,  to  wit: 

One  certificate  numbered for  shares,  and   bearing 

date ,  18 — ,  and  one  certificate  numbered,  etc. 

rott  V.  Byers,  40  Cal.  G20;  Moyle  v.  petition  plioukl  negative  such  recitals 

Landers,    83    Cal.    580;    Ashton    v.  and  aver  the  ability  of  the  corpora- 

Dashaway  Ass'n.  84  Cal.  70.  tion  to  pay  the  debts. 

iCicotte  V.  Auciaux,  53  Mich.  2v)7.  *  Chicago  v,  Cameron,  120  III.  447; 

2  Taylor  v.  Exporting  Co.,  5  O.  162;  Railroad  Co.  Duckworth,  2  O.  C.  C. 
[Beach  v.  Cooper,  72  Cal.  99;  Greaves  518:  Spelling  on  Ex.  Rem.,  sec.  734. 

V.  Gouge.  G9  N.   Y.  154;  Brewer  v.        5  Trust  Co.  v.  Floyd,  47  O.  S.  526. 
Boston  Theatre,  104  Mass.  378.  6  Wickersham    v.    Crittenden,    93 

3  Smith  v.  Dorn,  96  Cal.  TS,  in  which     Cal.  17 ;  28  Pac.  Rep.  788. 

it  was  held  that  where  a  resolution        ^  Railroad  Co.  v    Railroad  Co.,  13 
authorizing  a  sale  recited  that  it  was    O.  S.  544. 
fur  tla-  purjiose  of  pa\Mng  debts,  the 
61 
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That  the  defendants,  J.  IL  S.,  G.  W.  E.,  C.  A.  R,  W.  E.  and 
C.  E.  S.,  own  and  hold  a  majority  of  the  shares  of  the  capital 
stock  of  said  corporation,  to  wit:  [State  vnmher.'] 

Plaintiff  alleges  that  the  defendant  J.  M.  S.,  since  the 

day  of ,  18 — ,  has  held  continuously,  and  still  holds,  the 

office  of  president  of  said  corporation,  and  has  since  the 

da3''of ,  IS — ,  held,  and  still  holds,  the  position  of  director 

of  said  corporation;  that  the  defendant  G-.  "W.  E.,  since  the 

day  of ,  IS — ,  has  held,  and  now  holds,  the  office  of 

vice-president,  director  and  general  manager  of  said  corpora- 
tion ;  that  the  defendant  C.  A.  E.  has  continuously  since  the 
day  of ,  IS — ,  held,  and  still  holds,  the  office  of  treas- 
urer and    director  of  said  corporation;  that  the  defendant 

W.  E.,  since  the day  of ,  18 — ,  has  held,  and  still  holds, 

the  office  of  secretary  and  director  of  said  corporation,  and 
that  the  defendant  C.  E.  S.  has  held,  smce  the  —  day  of  -- — , 
18 — ,  and  now  holds,  the  office  of  director  of  said  corporation; 
that  the  said  persons,  defendants  just  above  memtioned,  form 
and  constitute  the  board  of  directors  of  said  corporation. 

That  at  a  certain  meeting  held  on  the day  of ,  18 — , 

by  the  aforesaid  board  of  directors  of  said  corporation,  and 
long  after  the  said  defendants  had  accepted  and  entered  upon 
the  offices  thev  then  respectively  held  as  aforesaid,  the  said 
defendants,  J.  M.  S.,  C.  A.  E.,  W.  E.  and  C.  E.  S.,  as  such  di- 
rectors  of  said  corporation,  being  then  and  there  present,  with 
the  fraudulent  intent,  purpose  and  design  to  defraud  and  cheat 
this  plaintiff  and  others  of  the  minority  of  said  stockholders 
of  said  corporation,  and  to  divert  a  large  portion  of  the  profits 
and  proceeds  of  said  corporation  from  the  legitimate  purpose 
and  object  of  said  corporation,  and  to  their  own  and  unlawful 
ends  and  private  use  and  benefit,  and  without  intending  to 
give  any  fair,  adequate  or  reasonable  return  or  consideration 
to  said  corporation  therefor,  did,  as  such  directors  of  said 
corporation,  agree  and  conspire  to  divert  large  portions  of  the 
profits  and  proceeds  of  said  corporation  by  adopting  a  certain 
resolution  of  said  board  of  directors  as  follows: 

"Eesolved,  that  the  salaries  of  the  officers  of  this  company 
be  and  they  are  hereby  fixed  as  follows : 

"  Each  director  shall  receive  a  salary  of  $ a  year. 

"  The  general  manager,  as  manager,  shall  receive  a  salary 
of  % a  year. 

"  The  president,  as  president,  shall  receive  a  salary  of  § 

u  year. 

*^"  The  secretary,  as  secretary,  shall  receive  a  salary  of  $ ," 

etc. 

That  by  reason  of  such  unlawful  acts  aforesaid,  the  said  de- 
fendants herein,  as  such  managing  officers  of  said  corporation, 
fail  and  refuse  to  pay  and  distribute  the  profits  and  proceeds 
of  the  company  in  the  proper  proportions  to  the  stockholders 
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thereof,  in  the  form  and  manner  as  they  lawfully  and  prop- 
erly should  do,  as  dividends. 

That  by  reason  of  their  unjust,  fraudulent  and  illegal  re- 
fusal to  divide  said  profits  and  proceeds  of  said  corporation 
among  all  the  stockholders  in  the  form  of  dividends,  and  from 
the  gross  mismanagement  of  the  said  defendants  of  the  afifairs 
of  said  corporation,  the  value  of  the  stock  therein  held  by  this 
plaintiff  and  other  stockholders  does  not  receive  such  a  fair, 
reasonable  and  proper  price  in  the  market  as  it  properly  and 
fairly  should,  to  the  great  injury  and  damage  of  this  plaintiff 
and  other  stockholders. 

"Wherefore  plaintiff  prays  that  an  accounting  may  be  had 
to  ascertain  the  amount  of  the  profits,  proceeds  or  property 
of  the  said  corporation  illegally  and  fraudulently  appropriated 
by  said  above-named  defendants  to  their  own  use  and  benefit, 
and  that  judgment  may  be  entered  against  them  jointly  and 
severally  for  said  amounts  so  ascertained,  such  amounts  to 
be  paid  to  the  defendant  corporation  for  the  use  and  benefit 
of  all  the  stockholders  thereof.  That  a  receiver  may  be  ap- 
pointed to  take  charge,  management  and  control  of  the  affairs 
and  the  business  of  the  corporation,  and  that  he  properly, 
under  direction  of  the  court,  distribute  the  profits  of  the  said 
corporation  among  all  its  stockholders,  and  for  such  other  re- 
lief as  may  seem  proper  and  equitable. 

NoTK — Compensation  of  directors. —  Directors  are  not  entitled  to  com- 
pensation for  their  services  as  directors  unless  it  is  so  provided  in  the  charter. 
Citizens'  Nat.  Bank  v.  Elliott.  55  la.  104 ;  Railway  Co.  v.  Cheeney,  87  111. 
446 ;  Bank  v.  Drake,  29  Kan.  311.  It  would  be  contrary  to  established  prin- 
ciples to  allow  the  directors  or  other  officei"s  to  fix  their  own  compensation 
for  services  rendered  the  company.  Morawetz  on  Private  Corporations, 
sec.  508,  and  numerous  cases  cited.  Trustees  of  associations  cannot  vote 
themselves  "back  pay."  State  ex  rel.  v.  People's,  etc.  Ass'n,  42  O.  S.  579. 
See  Cook  v.  Sherman,  20  Fed.  Rep.  167,  and  note,  as  to  relationship  of  di- 
rectors to  corporation. 

In  Kelsey  v.  Sargent,  40  Hun,  150,  the  action  of  a  board  of  directors  con- 
sisting of  officers  benefited  thereby,  in  voting  themselves  salary,  was  held 
invalid. 

Demand  upon  directors  for  redress  before  suit  brought. —  It  is  a  general 
rule  that  an  effort  must  be  made  to  set  the  corporation  in  motion  to  seek 
redress.    But  there  are  exceptions.    See  ante,  sec.  995. 

Sec.  997.  Petition  by  corporation  against  its  officers  for 
negligence. — 

Plaintiff  avers  that  it  is  a  corporation  duly  organized  and 
existing  under  the  laws  of  the  state  of  Ohio,  for  the  sole  pur- 
pose of  [state  objecf].  '■ 

That  on  the day  of  ■ ,  18 — ,  the  defendant  C.  D.  was 

duly  elected  president  of  said  corporation  at  the  annual  meet- 
ing of  the  stockholders  of  said  corporation.  [Allegation  of 
election  of  mce-president  and  treasurer.,  as  above.^ 

That  during  the  time  the  said  A.  B.,  C.  D.  and  E.  F.  held 
their  respective  offices  aforesaid,  they  were  members  of  the 
board  of  directors  of  said  corporation  and  assumed  to  and  did 
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transact  all  the  business  of  the  said  corporation  without  the 
authority,  approval  or  consent  of  said  board  of  directors. 

That  as  such  president,  vice-president  and  treasurer,  and 
members  of  said  board  of  directors,  it  became  and  was  during 
all  the  time  defendants  held  such  offices,  respectively,  their 
duty,  in  the  discharge  of  their  duties  in  such  offices,  to  use  ordi- 
nary care,  prudence  and  diligence. 

That  during  the  time  said  defendants  held  their  respective 
offices  it  became  and  was  their  duty  to  [state  specific  duty  re- 
quired, and'  then  state  how  it  was  neglected']. 

That  by  reason  of  the  gross  neglect,  mismanagement  and 
inattention  of  said  defendants  to  their  duties  of  their  said 
offices  respectively  [state  hriejly  duties  neglected'],  the  said  cor- 
poration, plaintiff  herein,  has  lost  the  sura  of  $ . 

That  plaintiff,  before  the  commencement  of  its  action  herein, 
demanded  of  the  defendants  and  each  of  them  that  they  pay 

and  restore  to  it  the  said  sum  of  $ ,  so  as  aforesaid  lost 

through  their  gross  neglect,  mismanagement  and  inattention 
to  their  respective  duties,  but  said  defendants  and  each  of 
them  have  wholly  failed  and  refused  to  restore  or  repay  to 
said  corporation  said  sum  or  any  part  thereof,  to  make  said 
corporation  good  for  the  said  loss  so  sustained  by  it. 

Wherefore  plaintiff  demands  judgment  against  said  defend- 
ants for  the  sum  of  % . 

Note. —  If  directors  or  officers  of  a  company  do  acts  clearly  beyond  their 
power,  whereby  loss  ensues  to  the  company,  they  will  be  required  to  per- 
sonally make  good  the  loss.  North  Hudson  B.  &  L.  Ass'n  v.  Childs,  82  Wis. 
460 ;  Thompson  on  Liability  of  OtBcers  of  Corp.,  375. 

Sec.  998.  Action  by  stockholder  against  corporation.— 

An  action  may  be  sustained  by  a  stockholder  against  a  corpo- 
ration to  subject  assets  in  the  hands  of  a  trustee  of  the  com- 
pany to  the  payment  of  a  debt,  in  which  case  the  corporation 
or  those  who  represent  it  should  be  made  parties;^  or  they 
may  bring  an  action  for  the  recovery  of  money  advanced  upon 
shares  of  stock  which  have  been  wrongfully  transferred.^  But 
they  cannot  sustain  an  action  for  damages  in  the  depreciation 
of  stock  unless  there  is  a  special  injury  to  the  stock  of  an  in- 
dividual holder.* 

Sec.  999.  Snit  by  assignee  of  stock  against  corporation. 
AVhere  stock  has  been  assigned  which  the  corporation  refuses 
to  transfer  to  the  assignee,  the  latter  may,  as  stated  in  a  pre- 
ceding section,*  prosecute  an  action  against  the  former  for 

1  Reeder  v.  Wade,  2  C.  S.  C.  R.  19.        sQliphant  v.  Mining  Co.,  03  la.  332 

2  Railroad  Co.  v.  Robbins,  35  O.  S.        *  AuU;  sec.  TU'J. 
483. 
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damages  for  its  failure  so  to  do,  or  may  bring  a  suit  in  equity, 
either  of  which  he  may  pursue  at  his  election.^  An  assignee 
of  stock  upon  which  there  is  an  instalment  due  may  by  a  suit 
in  equity  compel  the  corporation  to  issue  a  certificate  to  him.* 

Sec.  1000.  Petition  against  corporatiou  for  failure  to 
transfer  stock  —  Damages. — 

Plaintiff  alleges  that  on  the day  of ,  18 — ,  he  pur- 
chased for  a  valuable  consideration  ten  shares  of  stock  in  the 
[name  corporation^  from  one  C.  D.,  who  was  then  and  there 
the  owner  thereof  and  a  stockholder  in  said  company.  That 
the  said  C.  D.  thereupon  indorsed  upon  said  certificates  of 
stock  so  purchased  by  plaintiff  his  written  assignment  thereof 
to  plaintiff,  a  copy  of  which  stock  and  said  assignment  is  as 
follows:  [Copy.'] 

That  on  the day  of ,  18—,  plaintiff  presented  said 

certificates  of  stock  to  G.  H.,  the  secretary  of  said  defendant 
comiiany,  who  was  authorized  to  make  transfers  of  all  stocks 
of  said  "^company  which  had  been  sold  and  assigned,  and  it 
thereby  became'  the  duty  of  said  G.  H.,  as  such  secretary,  to 
make  a  transfer  upon  the  stock  books  of  said  company  of  the 
stock  so  by  this  plaintiff  purchased  from  the  said  C.  D.,  but 
that  said  G.  H.,  as  such  secretary,  refused  and  still  refuses  to 
transfer  said  stocks  upon  the  said  stock  books  of  said  company 
to  plaintiff,  and  that  the  said  company  by  its  board  of  directors 
refuse  to  transfer  the  same,  and  the  same  has  never  been 
transferred. 

That  by  reason  of  the  failure  of  said  defendant  company 
and  its  said  officers  to  transfer  said  stock  to  said  plaintiff,  the 
same  are  utterly  worthless  and  valueless  to  him,  and  he  can- 
not derive  any  profit  therefrom.  That  the  said  C.  D.  is 
wholly  insolvent  and  the  amount  cannot  be  recovered  from 
him,  and  the  plaintiff  has  thereby  wholly  lost  the  sum  of 

$ so  by  him  paid  to  the  said  C.  D.  for  said  stock,  and  by 

reason  of  the  wrongful  conduct  of  said  defendant  company 
plaintiff  has  been  damaged  in  the  sum  of  $ . 

[Prayer  for  damages  J] 

Note. —  The  suit  may  be  in  equity  for  specific  performance.  See  Tem- 
pest V.  Kilmer,  52  E.  C.  L.  298 ;  ante,  sees.  799,  999. 

Sec.  1001.  Petition  by  stockholder  for  recovery  of  divi- 
dends.— 

The  plaintiff  says  that  the  defendant  is,  and  at  the  date 
hereinafter   set  forth  was,  a  corporation,  duly  incorporated 

>  State  ex  rel.v.  Carpenter,  51  O.S.  421;  Hill  v.  Rockingham,  41  N.  IL 

— ;  Freon  v.  Carriage  Co.,  42  O.  S.  567;  Cushman  v.  Tiiayer  N.  Co.,  76 

30.    See  chapter  on  ]Mandamus,  sec.  N.  Y.  305 ;  Railroad  Co.  v.  Pettis,  26 

799.  O.  S.  259. 

2  Iron  R.  R.  Co.  v.   Fink.   41  O.  S. 
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under  the  laws  of  the  state  of  Ohio,  organized  for  profit,  and 
havincT  a  capital  stock  owned  by  stockholders. 

Plaintiff  is,  and  at  said  date  hereinafter  specified  was,  the 

owner  and  holder  of shares  of  said  capital  stock,  of  a 

par  value  of  8 each,  fully  paid  up.     On  or  about , 

18 — ,  said  defendant  duly  declared  a  dividend  of per  cent. 

on  said  par  value  of  said  stock,  whereby  plaintiff  became  en- 
titled to  receive  from  said  corporation  on  his  said  shares  of 

stock  the  sum  of  8 ,  but  although  he  has  demanded  that 

sum  of  defendant,  defendant  refuses  and  fails  to  pay  the  same. 

Wherefore  plaintiff  asks  judgment  against  defendant  in  the 
sum  of  8 >  with  interest  from ,  18 — . 

Sec.  1002.  Actions  toy  members  of  societies. —  Suits  on  be- 
half of  unincorporated  companies  may  be  brought  by  the  in- 
dividual members,  and  where  they  are  so  numerous  that  it  is 
impracticable  to  bring  them  all  before  the  court,  one  may  sue 
in  behalf  of  himself  and  others.^  Disputes  between  members 
of  voluntary  societies  must  first  be  settled  by  the  tribunal  es- 
tablished by  themselv^es,  and  according  to  their  own  rules  and 
regulations.  But  when  a  member  has  been  expelled  from  a 
benevolent  society  he  may  bring  either  an  action  for  damages, 
or  in  mandamus  to  compel  his  restoration  as  a  member,  but 
waives  his  right  to  mandamus  by  the  action  in  damages.^ 

Following  the  principle  that  a  court  will  not  determine 
speculative  or  abstract  questions  of  law,  or  lay  down  rules 
for  the  future  conduct  of  persons  in  their  social  relations, 
equity  will  not  interfere  to  prevent  a  society  from  taking 
steps  towards  the  punishment  of  a  member,  unless  it  be  shown 
that  it  will  inflict  upon  him  an  irreparable  injury,  and  that 
there  is  no  other  means  of  redress,  although  in  any  event  it 
will  not  prevent  an  expulsion.^  To  hold  the  trustees  of  an 
unincorporated  society  personally  liable  for  contracts  of  its 
agents,  it  must  be  shown  that  they  have  participated  in  the 

1  O.  Code,  sec.  5008 ;  Piatt  V.  Colvin,  Lodge,  8  Mo.  App.  1101.    Where  a 

31  W.  L.  B.  175;  51  O.  S.  — .  society  is  about  to  expel  a  member 

-  State  ex  reL  v.  Lipa,  28  O,  S.  665.  for  misconduct,  civil  courts  will  not 

3 Thomas  v.  M.  M.   P.   Union,  121  entertain  jurisdiction  to  prevent  the 

N.  Y.  45;  Hersliier  v.  "Williams,  24  same,  nor  will  they  reinstate  the  mem- 

W.  L.  B.  314,  holding   that  equity  ber.    Gregg  v.  Medical  Society,  111 

will  not  restrain  a  lodge  from  pro-  Mass.  185 ;  Grosvenor  v.  U.  S.  Society, 

ceeding  to  expel  a  member  for  an  118  Mass.  78;  Niblack  on  Mut  Ben. 

alleged  irregularity  by  the  lodge  or  See,  sec.  133. 
officei-s.   See  State  v.  Odd  Fellows'  G. 
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appointment  of  or  in  some  way  ratified  the  contract  of  such 
agents.^ 

Sec.  1003.  Petition  by  member  of  unincorporated  asso- 
ciation.— 

\ Formal  parts.'] 

Plaintiff  says  that  the Company  is  a  voluntary  asso- 
ciation, organized   on  the  day   of ,  18 — ,  under  the 

laws  of ,  and  ever  since  existing  and  doing  business  as 

such,  and  is  composed  of  about  — —  members,  all  of  whom 
have  a  joint  ownership  and  interest  in  the  cause  of  action 
hereinafter  set  forth,  but  are  too  numerous  to  be  joined  as 
parties  plaintiff.  Plaintiff  is  a  member  of  said  association,  and 
as  such  brings  this  suit  in  his  behalf  as  well  as  in  behalf  of  all 
the  members  thereof. 

Sec.  1004.  Petition  against  unincorporated  association. 

\^Ca2)tion.'] 

That  the  said  defendants  are  members  and  officers  of  an 

unincorporated  association  of  persons  known   as   the   

Company,  having  a  locality  and  being  and  doing  business  in 
county,  state  of  Ohio. 

That  the  said  C.  D.  is  the  president,  the  said  E.  F.  the  sec- 
retary, the  said  G.  H.,  I.  J.  and  K.  L.  directors  and  managers, 
and  the  said  M.  aST.,  O.  P.,  Q.  R  and  S.  T.  members  of  said 
unincorporated  association. 

That  the  plaintiff  is  unable  to  give  the  name  of  the  treas- 
urer of  said  association,  nor  the  names  of  all,  nor  how  many 
there  are,  of  its  directors  and  managers,  nor  the  names  of  all, 
nor  how  many  there  are,  of  the  members  of  said  association. 

That  before  the  bringing  of  this  action  he  made  diligent 
inquiry  of  all  persons  supposed  to  know  the  names  of  all  said 
officers  and  members,  and  requested  the  said  C.  D.  and  E.  F. 
and  several  of  the  directors  [and  members]  of  said  associa- 
tion, who  are  above  named,  to  furnish  him  a  list  of  the  offi- 
cers and  members  thereof,  with  which  request  they  have 
failed  and  refused  to  com]ily. 

That  said  defendant  and  others,  whom  to  the  plaintiff  are 
unknown  as  aforesaid  stated,  are  associated  together  under 
the  name  of  said Company,  for  the  purpose  of  maintain- 
ing a  social  club  or  society  to  furnish  amusement,  entertain- 
ment, reading,  and  to  keep  and  maintain  a  place  of  resort  and 
club-rooms  for  the  members  thereof. 

[That  said  company  has  a  constitution  and  by-laws,  but 
the  same  are  in  the  possession  of  the  officers  and  members 
thereof,  and  the  plaintiff  is  unable  to  furnish  a  copy  thereof.] 

There  is  due  plaintiff  from  the  defendants  upon  an  account 

the  sum  of  $ ,  of  which  the  following  is  a  copy,  to  wit: 

iOopy.'] 

1  De  Voss  V.  Gray,  22  O.  S.  159. 
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Plaintiff  therefore  asks  that  the  defendants  herein  named, 
or  any  one  of  them  who  has  knowledge  thereof,  be  required 
to  answer  the  interrogatories  hereto  annexed  and  herewith 
filed,  so  that  plaintiff  may  ascertain  who  are  the  officers  and 
members  of  said  association;  and  that  when  he  so  ascertains 
their  names  he  may  be  permitted  to  so  amend  this  his  peti- 
tion as  to  make  them  parties  to  this  action;  and  that  he 
may  then  have  judgment  against  all  of  said  defendants  as  then 
determined  for dollars,  and  for  all  other  proper  relief. 

Sec.  1005.  Corporate  capacity  —  Defenses  as  to.—  Stock- 
holders are  not  protected  by  the  corporate  charter  when 
the  corporation  has  engaged  in  an  unlawful  business  or  has 
performed  acts  in  excess  of  its  corporate  powers.^  It  is  a 
general  rule  that  corporate  capacity  cannot  be  inquired  into 
collaterally ;  2  but  this  cannot  apply  where  the  real  purpose  of 
a  corporation  was  to  use  it  as  an  instrumentality  in  the  ac- 
complishment of  an  illegal  purpose,  in  which  case  stockholders 
cannot  shield  themselves  behind  the  corporation.^  Where  an 
answer  of  a  defendant  admits  the  execution  of  a  contract,  he 
is  estopped  from  denying  the  corporate  existence ;  *  but  a  denial 
of  the  corporate  character  without  denying  the  corporate  ex- 
istence is  good  as  against  a  general  demurrer.*  Corporate 
capacity  may  be  questioned  by  the  company  by  a  general  de- 
nial when  it  is  only  sought  to  be  shown  that  the  company 
was  never  organized;  but,  as  there  are  a  number  of  grounds 
upon  which  the  corporate  existence  may  be  questioned,  the 
facts  upon  which  a  defendant  relies  should  ordinarily  be 
stated.^  A  defendant  who  has  already  admitted  the  corpo- 
rate existence  cannot  afterwards  question  it  nor  prove  that 
the  charter  was  obtained  by  fraud,  especially  if  he  is  a  sub- 
scriber.' It  is  said  that  corporate  existence  cannot  be  raised 
on  demurrer,*  but  must  be  by  answer.*    A  person  against 

1  Medill  V.   Collier,  16  O.  S.  599 ;        *  Wash.  Mill  Co.  v.  Cregg,  35  Pac. 
Brundred  v.  Rice,  49  O.  S.  640.  Rep.  412  (Wash.,  1893). 

2  Bank  v.  Renick,  15  O.  323.  5  Ridenour  v.  Mayo,  29  O.  S.  138. 
3Brundredv.  Rice,  supra;  Beach  on        ^  Folson    v.   Freight    Line,   54  la. 

Priv,  Corp.,  sees.  163e,  1625,  note  7;  490-497;  Rembert  v.  Railway  Co.,  31 

Vorendenburg  v.  Behan,  33  La.  Ann.  S.  C.  309 ;  9  S.  E.  Rep.  968  (1888). 

627 ;  McGrew  v.  Produce  Exchange,  ^  Beinninger  v.  Gall,  1  C.  S.  C.  R. 

85  Tenn.  572 ;  Lawler  v.  Walker,  18  331. 

O.  151.    Collateral  inquiry   may  be  8  Bank  v.  Corbett,  10  Abb.  N.  C. 

made  into  unauthorized  and  fraudu-  85 ;  Stanley  v.  Railroad  Co.,  89  N.  C. 

lent  acts  of  a  corporation.   Bartholo-  331.     But  see  ante,  sec.  95. 

mew  V.  Bentley,  1  O.  S.  37.  ^  Stanley  v.  Railroad  Co.,  supra. 
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whom  a  corporation  asserts  a  right  based  upon  a  franchise 
may,  as  a  defense,  deny  the  existence  of  such  franchise  or 
power.^ 

8ec.  1006.  Corporations  —  Defenses  generally. —  It  is 
sometimes  said  that  a  corporation  is  a  legal  entity  apart  from 
the  natural  persons  who  compose  it.  This,  however,  is  a  mere 
fiction  and  cannot  be  urged  t^  an  extent  and  purpose  not 
within  its  reason  and  policy  in  such  a  way  as  to  work  an  in-' 
jury.2  A  plea  of  nul  tiel  corporation  may  be  made  in  a  suit 
by  a  corporate  body  when  it  is  claimed  that  there  is  no  such 
corporation.*  After  a  corporation  has  organized  and  acted  as 
such  in  making  a  contract,  it  cannot  deny  its  corporate  ex- 
istence in  an  action  against  it  upon  such  contract.*  Nor  can 
it  question  the  authority  of  its  agent  to  execute  a  time  check 
in  an  action  for  wages,  unless  it  has  pleaded  iion  estfaoturn; ' 
or  avail  itself  of  acts  ultra  vires,  unless  specially  pleaded.® 
A  person  having  dealt  with  a  corporation  under  a  regular 
name  cannot  be  permitted  to  set  up  a  want  of  corporate  au- 
thority.' The  validity  of  an  election  of  officers  cannot  be  in- 
quired into  collaterally  in  an  action  by  a  creditor  of  the  cor- 
poration.^ The  same  rule  prevails  with  reference  to  making 
a  defense  in  behalf  of  a  corporation  as  in  actions  by  it,  and  it 
is  therefore  essential  that  the  defense  be  made  by  the  cor- 
poration itself.  But  if  it  refuses  so  to  do,  the  stockholders 
may  make  the  defense.^  While  it  may  not  be  authoritatively 
settled  that  the  stockholders  must  demand  that  the  corpora- 
tion make  the  defense,  yet  by  analogy  from  those  decisions 
holding  that  they  must  do  so  when  they  desire  to  prosecute 
an  action  in  its  behalf,  they  certainly  should  adopt  the  same 
course  when  desiring  to  make  a  defense  to  an  action."  It  has 
been  held,  however,  that  whether  or  not  a  stockholder  may 

iZanesville  v.  Gas  Light  Co.,  47  » Railway  Co.  v.  Wilson,   19  S.  W. 

O.  S.  1.  Rep.  910  (Tex..  1892). 

2  State  ex  rel.  v.  Standard  Oil  Co.,  ^  Griesa  v.  Benefit  Ass'n,  15  N.  Y. 

49  O.  S.  137;  Sportsman  Shot  Co.  v.  S.  71;  133  N.  Y.  619. 

Shot  &  L.  Co.,  30  W.  L.  B.  87.  '  Manufacturing  Co.  v.  Schoolley, 

'Osborn   v.    People,   103   111.   224;  Tapp.  232. 

Raccoon  Nav.  Co.  v.  Eagel,  29  O.  S.  8  Raymond  v.  Railway  Co.,  21  W. 

238.  K  B.  103. 

*  Calendar  v.  Railroad  Co.,  11  O.  S.  «  Park  v.  Oil  Co..  26  W.  Va.  486. 

516.  I'Seean^e,  sec  994. 
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make  a  defense  for  the  corporation  rests  within  the  discretion 
of  the  court.^  This  discretion  ought  to  be  exercised  in  favor 
of  stockholders  whenever  their  interests  are  manifestly  in- 
volved and  it  appears  that  acts  of  officers  have  been  in  dis- 
regard of  such  interest.  They  have  this  right  especially  in 
cases  where  corporate  officers  have  been  guilty  of  fraudulent 
acts.  Indeed,  the  provision  of  the  code  is  sufficiently  broad  to 
allow  a  stockholder  in  almost  any  case  to  appear  and  defend, 
upon  the  theory  that  he  claims  an  interest  in  the  controversy 
adverse  to  the  plaintiff.^  But  there  would  be  no  good  reason 
why  a  stockholder  should  be  allowed  to  defend  when  the  of- 
ficers are  ready  and  willing  to  do  so. 

Sec.  1007,  Answer  setting  up  failure  of  foreign  corpo- 
ration to  comply  with  statute. — 

That  plaintiff  is  a  foreign  corporation,  organized  under  the 

laws  of  the  state  of ,  for  the  purpose  of  carrying  on  the 

business  of  [^state  husiness]^  and  is  now  engaged  in  such  busi- 
ness within  the  state  of  Ohio. 

That  the  indebtedness  sued  on  herein  was  for  [state  whaf], 
under  a  contract  entered  into  by  said  plaintiff  and  defendant 

at ,  in  this  state.     [Or,  if  insurance  company:  That  the 

note  sued  on  herein  was  given  in  consideration  of  a  policy  of 
insurance  issued  by  the  plaintiff  to  defendant  upon  a  contract 

of  insurance  entered  into  at ,  in  this  state,  with  one  R.  F., 

claiming  to  be  the  duly  authorized  agent  of  the  plaintiff  for 
the  county  of ,  in  this  state,  and  for  no  other  considera- 
tion.] 

That  the  plaintiff  had  not  then  nor  has  it  since  complied 
with  the  provisions  of  an  act  to  regulate  foreign  corporations, 
passed  by  the  general  assembly  April  25,  1893,  90  O.  L.  201, 
by  filing  with  the  secretary  of  state  a  sworn  copy  of  its  char- 
ter or  certificate  of  incorporation,  and  a  statement  under  its 
corporate  seal  setting  forth  the  amount  of  its  capital  stock, 
the  business  which  it  is  engaged  in  carrying  on,  or  designated 
a  person  upon  whom  process  against  it  may  be  served  in  this 
state. 

Note. —  See  90  O.  L.  261.  When  this  defect  is  not  apparent  the  question 
must  be  raised  by  answer;  if  apparent,  by  demurrer.  See  ante,  aecs.  95 
and  96. 

I  Bronsin  v.  Railroad  Co.,  2  Wall.  331 ;  Park  v.  Petroleum  Co.,  25  W. 
302;    Dodge  v.   Woolsey,    18    How.    Va.  108. 

2RS.,  sec.  5006. 
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Sec.  1008.  Answer  that  plaintiff  is  not  a  corporation. — 

[Caption  and  foi'mal parts. '\ 

That  the  said  plaintiffs  were  not  at  the  time  of  the  com- 
mencement of  this  action  and  are  not  now  a  corporation, 
and  have  no  right  as  such  to  commence  or  prosecute  this  ac- 
tion. 

NOTK—  See  ante,  sec.  1006 ;  Sunapee  v.  Eastman,  32  N.  H.  473. 

Sec.  1009.  Answer  of  acts  nltra  vires. — 

[Caption  and  formal  parts?^ 

That  said  corporation  was  created  for  the  following  pur- 
poses and  none  others,  to  wit:  [State  the  powers  of  the  corpora- 
tion.'] That  the  defendant  did  not  have  any  power  under 
its  articles  of  corporation  to  execute  the  instrument  set 
forth  in  the  petition,  and  that  same  was  executed  without 
authority,  and  is  therefore  void  and  of  no  effect  whatever. 

Sec.  1010.  Dissolution  of  corporations. —  A  majority  of 
the  directors  of  a  corporation  upon  discovering  that  its  stock, 
property  or  effects  have  been  so  far  reduced  that  it  will  not 
pay  the  indebtedness,  or  if  they  deem  it  advisable  for  the  in- 
terest of  the  stockholders,  or  are  authorized  so  to  do,  may  apply 
to  the  court  for  a  dissolution  of  the  corporation.^  A  petition 
for  a  dissolution  should  contain  an  inventory  of  all  the  prop- 
erty, capital  stock,  names  of  stockholders  and  their  residences, 
the  number  of  shares  held  by  each,  with  the  amount  due 
thereon,  and  a  statement  of  all  the  incumbrances  on  the  prop- 
erty, and  all  contracts  entered  into  by  it,  and  of  its  liability.^ 
The  court  may,  if  it  finds  that  it  will  be  beneficial,  dissolve 
the  corporation.*  The  corporation,  after  its  dissolution,  may 
prosecute  an  action  in  its  corporate  name  for  the  use  of  a 
person  entitled  to  receive  the  proceeds  of  such  action,  upon 
any  and  all  causes  of  action  accrued,  or  which  but  for  such 
dissolution  would  have  accrued,  in  its  favor,  in  the  same  man- 
ner as  if  it  were  not  dissolved.*  The  corporation  may  also  be 
sued  by  its  corporate  name.^  The  court  may,  after  having 
made  an  order  dissolving  the  corporation,  appoint  a  receiver; 
but  an  order  made  immediately  upon  the  filing  of  the  petition 
to  dissolve  is  without  validity.  The  power  to  appoint  a  re- 
ceiver, under  the  provision  authorizing  a  dissolution  of  a  cor- 

1 0.  Code,  sec.  5651.  <  O.  Code,  sec.  5683. 

2  0.  Code,  sec.  5652.  ^O.  Code,  sec.  5684. 

3  O.  Code,  sec.  5656. 
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poration,  is  independent  of  the  regular  statutory  provision 
regulating  the  appointment  of  receivers  generally.^ 
Sec.  1011.  Petition  for  dissolution  of  corporation. — 

Plaintiffs  represent  that  the Company  of  C,  Ohio,  is  a 

corporation  duly  organized  under  the  laws  of  Ohio  for  manu- 
facturing purposes,  to  wit,  for  the  manufacture  of  [state  whaf] ; 

that  its  principal  place  of  business  is  in  the  city  of  C, 

county,  Ohio;  that  the  capital  stock  of  said  corporation  is 

[state  what],  divided  into shares  of  $ each ;  that 

shares  of  said  stock  have  been  sold  and  are  fully  paid  up. 

Plaintiffs  further  say  that  they  are  stockholders  and  the 
owners  of  more  than  one-fifth  in  amount  of  the  paid-up  stock 
of  said  corporation.  That  said  corporation  has  been  in  exist- 
ence for years;  that  for  years  last  preceding,  the 

net  earnings  of  said  corporation  have  not  been  sufficient  to 

pay  in  good  faith  an  annual  dividend  of per  cent,  over 

and  and  above  the  salaries  and  expenses  authorized  by  the 
by-laws  and  regulations  of  said  corporation,  and  that  they 
therefore  desire  a  dissolution  of  said  corporation. 

Wherefore  they  pray  that  such  proceedings  may  be  had  as 
are  authorized  by  law  in  the  premises,  and  for  the  appoint- 
ment of  a  receiver  to  take  charge  of  the  assets  and  effects  of 
such  corporation,  and  for  a  dissolution  of  said  corporation, 
and  for  such  other  and  further  relief  to  which  they  may  be 
entitled. 

Note. —  See  sec.  1010,  ante.  The  action  cannot  be  sustained  without  the 
requisite  one-fifth  of  capital  stock.  Harancourt  Brewing  Co.  v.  Armstrong, 
6  O.  C.  C.  468,  pending  in  supreme  court 

Sec.  1012.  Change  of  name  of  corporation. —  Directors  or 
trustees  of  a  corporation  may  file  a  petition  in  the  court  of 
common  pleas  of  the  county  in  which  its  principal  office 
is  located,  or,  if  it  has  no  principal  office,  in  the  county  in 
which  it  is  situate,  for  a  change  of  name  of  such  corporation. 
Thirty  days'  notice  of  the  object  and  prayer  of  the  petitioner 
shall  be  given  by  publication,  and  upon  good  cause  shown  the 
court  may  order  the  change  of  name  as  prayed  for.^  When 
the  name  shall  have  been  so  changed,  the  corporation  shall 
thereafter  be  known  by  its  new  name,  and  shall  have  all  the 
powers  and  be  subject  to  the  same  restrictions  as  if  no  change 
of  name  had  been  made;  and  no  such  change  of  name  shall 
affect  the  rights  of  such  corporation,  or  of  any  individual  or 
other  corporation.' 

1  Bacon,  etc.  Co.  v.  N.  W.  Stove  Co.         ^  r,  g.^  gee  5855. 
5  O.  G  C.  289.  3  R.  S.,  sec.  5857. 
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Sec.  1013.  Petition  for  change  of  name  of  corporation. — 

Court  of  ComrnoQ  Pleas, County,  Ohio. 

In  the  Matter  of  the  Change 

of  Name  of  the  L.,  B.  & 

B.  Company,  a  Corpora-  V  Petition. 

tion  under  the  Laws   of  | 

Ohio,  ex  jparte.  J 

Your  petitioners,  W.  S.  B.,  W.  J.  B.,  W.  G.  B.,  S.  C.  B.  and 

G.  C.  K.,  represent  that  they  are  the  directors  of  the  L.,  B.  & 

B.  Company,  which  is  a  corporation  duly  incorporated  under 

the  laws  of  the  state  of  Ohio,  having  its  principal  office  in  the 

city  of  C,  in  said county. 

Your  petitioners  state  that  they  desire  to  secure  an  order 
authorizing  a  change  of  the  name  of  said  corporation,  and 
that  there  is  good  and  sufficient  cause  therefor;  that  it  is  de- 
sired to  change  the  name  to  the  K.,  B.  &  B.  Company. 

Wherefore  your  petitioners  pray  that  an  order  may  be  made 
changing  the  name  of  the  said  company  to  the  K.,  B.  &  B. 
Company. 

Note. —  Taken  from  court  records. 

Sec.  1014.  Notice  of  application  for  change  of  name. — 

Notice  is  hereby  given  that  on  the day  of ,  18 — , 

and ,  the  directors  of  the  L.,  B.  &  B.  Com- 


])any  filed  their  petition  in  the  common  pleas  court  of 

county,  Ohio,  No. ,  on  the  dockets  thereof,  praying  that 

the  name  of  the  said  corporation  may  be  changed  to  "  The 
K.,  B.  &  B.  Company." 

Said  petition  will  be  for  hearing  on  or  after  the day  of 

,  18-. 

Note. —  Taken  from  court  records. 

Sec.  1015.  Entry  of  change  of  name. 

Court  of  Common  Pleas, County,  Ohio. 

In  the  Matter  of  the  Change 
of  Name  of  the  L.,  B.  & 
B.  Company,  a  Corpora-  \  Entry, 
tion  under  the  Laws   of 
Ohio,  ex  jparte. 

This  day  this  cause  came  on  to  be  heard  by  the  court  upon 
the  petition  herein,  and  the  court  being  satisfied  by  the  proofs 
adduced  by  the  said  petitioners  that  they  are  the  directors  of 
the  said  corporation  "The  L.,  B.  &  B.  Company,"  which  is  a 
corporation  duly  incorporated  by  the  laws  of  this  state,  and 
located  as  stated  in  the  petition;  that  thirty  days'  notice  of 
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the  object  and  prayer  of  said  petition  has  been  duly  given  by 

publication  in ,  a  newspaper  of  general  circulation  in  said 

county,  and  that  good  cause  has  been  shown  the  court 

why  said  name  of  said  corporation  should  be  changed  as 
prayed  for  in  the  petition. 

Whereupon  it  is  ordered  by  the  court  that  the  name  of  said 
corporation,  "  The  L.,  B.  &  B.  Company,"  be  and  the  same 
hereby  is  changed  to  "  The  K.,  B.  &  B.  Company."  Ordered 
further  that  said  corporation  pay  the  costs  in  this  proceeding, 

taxed  at  $ .    In  default  thereof,  let  execution  issue  against 

said  corporation  therefor. 


CHAPTEE  72. 

PROCEEDINGS  IN  AID  OF  EXECUTION. 


Sec.  1016.  Creditor'sbill— What  may 
be  reached  by. 

1017.  Creditor's  bill  — The  peti- 

tion. 

1018.  Form  of  creditor's  bill 


Sec  1019.  Petition  by  judgment  cred- 
itor against  equitable 
assets. 

1020.  Creditor's  bill  —  Defenses. 

1021.  Summary  proceedings  in 

aid  of  execution. 


Sec.  1016.  Creditor's  bill  —  What  may  Ibe  readied  by.— 

The  equitable  remed}'^  in  the  nature  of  a  creditor's  bill  has 
been  incorporated  into  the  code.  When  a  debtor  has  not  suf- 
ficient property  to  satisfy  an  ordinary  execution,  a  judgment 
creditor  may  by  a  special  proceeding  reach  any  equitable  in- 
terests in  real  estate,  stocks,  contracts,  claims  or  choses  in 
action,  due  or  to  become  due,  or  any  judgment  or  order,  or 
any  money,  goods  or  effects  in  the -possession  of  another.'  The 
purpose  of  the  code  is  to  enable  a  judgment  creditor  to  reach 
and  appl}'  every  valuable  property,  right,  title  or  interest, 
legal  or  equitable,  which  the  debtor  may  possess,  except  any- 
thing which  may  be  exempt  under  the  statute,  as  the  personal 
earnings  of  a  debtor  for  three  months  preceding  a  levy.-  A 
judgment  creditor  may  subject  to  the  payment  of  his  claim 
any  purchase-money  due  the  debtor  as  vendor,  and  may  en- 
force the  lien  to  the  same  extent  as  could  the  vendor  himself.^ 
And  it  may  be  had  against  a  stockholder  of  a  corporation  for 
unpaid  subscriptions,"*  or  salaries  of  municipal  officers,'  or  rail- 
road trust  or  mortgage  bonds.*  A  fraudulent  conveyance 
may  be  set  aside  and  the  property  subjected  to  the  payment 
tjf  the  claim  of  the  judgment  creditor.'  It  will  not  lie  to  sub- 
ject real  estate  occupied  by  virtue  of  a  parol  agreement  for 

10,  Code,  sec.  5464.  8  Newark  v.  Funk,  15  O,  S.  462. 

2  Snook  V.  Snetzer,  25  O.  S.  516.  6  Means   v.  Railroad   Co.,   2  Disn. 

3  Edwards  v.  Edwards,  24  O.  S.  402.    465. 

*  Henry  v.  Railroad  Co.,  17  O.  187 ;        ^  Gormley  v.  Potter,  29  O.  S.  597. 
Ewin  V.  Railroad  Co.,  2  W.  L.  M.  41 ; 
Warner  v.  Calendar,  20  O.  S.  190. 
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life;*  nor  can  it  reach  a  claim  on  real  property  situate  out  of 
the  jurisdiction,^  nor  equities  against  a  county,^  nor  money  of 
one  of  two  partners  until  the  partnership  property  has  been 
first  exhausted.*  Different  interests  of  a  debtor  against  dif- 
ferent persons  may  be  reached  by  one  bill.*  Although  there' 
is  some  conflict  upon  the  question  as  to  whether  or  not  pen- 
sion money  can  be  reached  on  execution,  the  rule  has  been 
adopted  in  Ohio  that  it  may.*  While  money  may  be  reached 
by  a  creditor's  bill,^  it  was  not  intended  for  the  court  to  make 
an  order  for  the  payment  of  money  by  parties  who  were  not 
before  the  court.^  Money  due  or  to  become  due  an  author  as 
royalty  may  be  reached  in  the  hands  of  a  publisher.^  And  so 
with  money  due  upon  a  policy  of  insurance.*"  The  term  "claim" 
as  used  in  the  code  is  comprehensive,  and  embraces  a  demand 
for  money  upon  a  contract  express  or  implied,  or  for  damages 
growing  out  of  injury  to  person  or  property." 

Sec.  1017.  Creditor's  bill  —  The  petition. —  This  remedy, 
though  intended  to  prevent  failure  of  justice,  should  be  resorted 
to  only  in  cases  of  necessity,  which  should  be  apparent.*^  Be- 
fore a  creditor  can  pursue  the  remedy  he  must  have  obtained 
a  judgment  upon  his  claim.*'  The  course  generally  pursued  is 
to  have  an  execution  issued  upon  the  judgment  and  returned 
unsatisfied,  although  this  is  not  considered  indispensable.  It 
is  not  therefore  absolutely  essential  that  the  bill  should  aver 
that  an  execution  has  been  issued  and  returned  unsatisfied. 
It  will  answer  if  it  be  specifically  averred  that  the  judg- 
ment debtor  has  not  sufficient  real  or  personal  property  to 
satisfy  the  judgment.**  It  is  the  fact  and  not  the  mere  evi- 
dence thereof  which  must  be  made  the  basis  of  the  action. 
The  issuing  of  the  execution  being  merely  the  evidence  of 

1  Waggoner  v.  Speck,  3  O.  293.  'Lord  v.  Harte,  118  Mass,  271. 

2  Butterfield  v,  Ogborn,  1  Disn.  550.       i*"  Insurance  Co.  v.  Sears,  109  Mass. 

3  Boalt  V.  Commissioners,  18  O.  13.     383. 

*  Hubble  V.  Perrin,  3  O.  287.  »  Cincinnati  v.  Hafer,  49  O.  S.  67. 

sCadvvaller  v.  Alexandria  Soc.  Co.,       12  Hubble  v.  Perrin,  3  O.  287. 
11  O.  292;  Butler  v.  Birkey,  13  O.  S.       13  ciark  v.  Strong,  16  O.  317;  Bom- 

514.  berger  v.  Turner,  13  O.  S.  264. 

6  Fulwiler  v.  Infield,  6  O.  C.  C.  36.       "  Gilniore  v.  Miami  Exporting  Co., 

7  AVelch  V.  Railway,  1  W.  L.  M,  143.  2  O.  294:  Bomberger  v.  Turner,  13 

8  Harmon  v.  Walter,  2  Clev.  Rep.  O.  S.  264 ;  Clark  v.  Strong,  16  O.  317 : 
186.  Piatt  V.  Bank,  6  O.  227. 
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the  want  of  goods,  the  "rule  just  stated  necessarily  follows. 
An  allegation  that  a  debtor  has  no  goods,  without  the  ad- 
ditional statement  that  he  has  no  property  sufficient  to  sat- 
isfy the  judgment,  will  not  answer.^  The  court  is  without 
jurisdiction  if  it  appears  that  the  debtor  has  other  accessible 
property  sufficient  to  satisfy  the  judgment.'^  The  remedy 
may  be  pursued  also  where  it  appears  that  the  property  of 
a  judgment  debtor  is  so  connected  with  equities  or  trusts 
that  an  adequate  accounting  cannot  be  had  at  law.^  In  an 
action  to  subject  the  interest  of  a  mortgagor  in  land  it  is  not 
essential  that  a  tender  of  the  monej''  due  the  mortgagee  be 
made  before  selling  the  interest  of  the  mortgagor.*  Nor  is 
it  necessary  that  a  creditor  make  a  previous  demand  upon 
his  debtor  to  apply  the  property  to  the  payment  of  the  debt 
before  bringing  the  suit.^  A  creditor's  bill  to  compel  the 
payment  of  unpaid  subscriptions  to  stock  and  to  enforce  the 
individual  liability  of  a  stockholder  may  be  joined  in  one  ac- 
tion.® A  lien  in  equity  is  acquired  from  the  commencement 
of  the  proceedings  in  aid  of  execution,  even  though  the  cred- 
itor has  not  yet  reduced  his  claim  to  judgment.''  A  judgment 
debtor  who  fails  to  comply  with  an  order  to  pay  money, 
made  in  this  proceeding,  may  be  punished  as  for  contempt.^ 
A  receiver  may  sustain  a  proceeding  in  aid  of  execution.® 

Sec.  1018.  Form  of  creditor's  bill. — 

[^Cajjtion.'] 

On  the  day  of  ,  18 — ,  plaintiff,  by  the  considera- 
tion of  the  court  of  ,  obtained  a  judgment  against  the 

defendant  C.  D.  for  the  sum  of  dollars,  with  interest 

thereon  at ,  from  the day  of ,  18 — ,  and  for  costs 

in  the  sum  of  dollars,  which  is  wholly  unpaid  and  un- 
satisfied and  is  a  valid  and  subsisting  judgment  against  the 
said  defendant  C.  D.  That  the  defendant  C.  D.  is  not  the 
owner  of  any  property,  personal  or  real,  upon  which  a  levy 
of  execution  upon  said  judgment  can  be  made  sufficient  to 
satisfy  said  judgment.  {Here  describe  and  set  forth  the  equi- 
table interest  of  the  defendant.     R.  6'.,  sec.  SJfGJf,!] 

Wherefore  plaintiff  prays  that  the  said  equitable  interest 

1  Bank  v.  Oliver,  1  Disn.  159.  6  Warner  v.  Callender,  20  O.  S.  190. 

2  Lee  V.  Harback,  2  W.  L.  M.  537.  '  Cincinnati  v.  Hafer,  49  O.  S.  60. 
•Piatt  V.  Bank,  supra.  8  in  re  Concklin,  5  O.  G  C.  78. 

*  Mattocks  T.  Humphrey,  17  O.  336.        9  Miller  v.  Mackenzie,  29  N.  J.  Eq. 
»Edgarton  v.  Hanna,  11  O.  S.  323.     291. 
62 
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may  be  sold  and  the  proceeds  applied  to  the  payment  of  the 
said  judgment. 

Sec.  1019.  Petition  by  judgment  creditor  against  equi- 
table assets. — 

Now  comes  the  plaintiff  and  says  that  on  the day  of 

,  18—,  on  his  cross-petition  in  the  case  of  C.  S.  W.  against 

,H.  B.  T.  etal.^  cause  No. of  this  court,  he  recovered  a  judg- 
ment against  the  defendant,  S.  L,  C.  T.,  in  the  sum  of  $ , 

bearing  interest  at per  cent,  from  the day  of  , 

18 — ,  which  judgment  is  still  due,  wholly  unpaid  and  in  full 
force  and  effect;  that  said  S.  L.  C.  T.  has  no  property  subject 
to  execution  or  that  can  be  reached  by  any  process  at  law ; 
that  she  is  insolvent ;  that  the  defendant,  the  city  of  C,  is  in- 
debted to  her  in  a  sum  more  than  sufficient  to  satisfy  plaint- 
iff's said  judgment  as  alleged  by  her  in  cause  No. in  the 

common  pleas  court  of  this  county. 

Wherefore  plaintiff  prays  that  so  much  of  the  indebtedness 
due  from  said  defendant,  the  city  of  C,  to  the  said  S.  L.  C.  T. 
as  may  be  sufficient  to  satisfy  the  judgment  of  the  plaintiff 
against  her,  as  aforesaid,  with  interest  thereon  and  the  costs 
of  this  action,  may  be  subjected  to  the  payment  thereof;  and 
that  the  defendant,  the  city  of  C,  may  be  enjoined  from  pay- 
ing anything  to  the  said  S.  L.  C.  T.  on  account  of  her  said 
claim  against  it  until  the  judgment  of  the  plaintiff  as  above 
set  forth  has  been  satisfied,  and  for  all  other  and  ])roper  re- 
lief. W.  &  W.,  Attorneys  for  Plaintiff. 

Note.— From  Cincinnati  v.  Hafer,  49  O.  S.  60;  28  W.  L.  B.  131;  R.  S., 
sec.  5464.  A  claim  for  unliquidated  damages  for  injury  to  real  estate  may- 
be subjected.  49  O.  S.  60.  A  creditor's  bill  will  reacli  an  undetermined 
liability.  Lord  v.  Harte.  118  Mass.  271.  A  right  of  action  or  a  present 
claim  whicii  will  ripen  into  a  cause  of  action  may  be  reached.  Newark  v. 
Funk,  15  O.  S.  462.  See  3  Am.  &  Eug.  Ency.  of  Law,  p.  235;  2  Wait's  A.  & 
D.  250. 

Sec.  1020.  Creditor's  bill  —  Defenses, —  In  an  action  by  a 
judgment  creditor  to  subject  equities  of  a  debtor,  the  latter 
cannot  make  a  defense  that  the  contract  upon  which  the  judg- 
ment was  rendered  was  tainted  with  fraud,  as  such  a  course 
would  be  impeaching  a  judgment  collaterally,^  and  no  objec- 
tions can  be  made  to  errors  or  irregularities  in  the  original 
judgment.*  It  is  otherwise  as  to  a  judgment  rendered  on  a 
cognovit  note.^  While  a  dormant  judgment  is  conclusive 
between  the  parties,  yet  as  it  cannot  be  enforced  by  execu- 
tion, it  does  not  fall  within  the  provision  of  the  code  so  as  to 

IBank  v.  Stevenson,  1  O.  S.  233;  v.  Railroad  Co.,  17  O.  187;  Swihart 
&  C,  6  O.  S.  262.  V  Shann,  24  O.  S.  432. 

2  Fah  V.  Taylor,  10  O,  104 ;  Henry        3  Bank  v.  Stevenson,  1  O.  S.  233. 
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furnish  a  foundation  for  a  proceeding  in  aid  of  execution.^  A 
debtor  of  the  execution  debtor  cannot  relieve  liimself  by  a 
payment  to  the  latter.'^  An  answer  by  an  heir  to  a  suit  by  a 
judgment  creditor  to  set  aside  a  transfer  on  the  ground  of 
fraud,  that  he  had  in  good  faith  made  expenditures  upon  the 
premises  for  which  he  asks  compensation  in  case  the  transfer 
be  set  aside,  is  good.' 

Sec.  1021.  Summary  proceedings  in  aid  of  execution. — 
The  code  provides  a  summary  remedy  which  may  be  pur- 
sued independently  of  the  creditor's  bill,  so  called,  either  in  the 
original  action  in  which  the  judgment  is  rendered  or  in  the 
probate  court.  When  an  execution  has  been  returned  unsat- 
isfied in  whole  or  in  part,  a  judgment  creditor  may  have  an 
order  from  a  judge  of  the  probate  or  common  pleas  court 
requiring  such  debtor  to  appear  and  answer  concerning  his 
property.^  This  order  must  be  in  writing  signed  by  the  judge 
making  it  and  served  as  a  summons.*  Or,  an  application  may 
even  be  made  in  such  a  case  before  the  return  of  the  execu- 
tion, when  it  is  made  to  appear  by  affidavit  or  otherwise  that 
the  judgment  debtor  has  property  which  he  unjustly  refuses 
to  apply  to  the  satisfaction  of  the  judgment,  to  have  the  debtor 
appear  and  answer  concerning  the  same.®  And  if  there  is  any 
fear  of  his  leaving  the  jurisdiction  he  may  be  arrested.'  If  it  be 
made  to  appear  that  the  debtor  has  property  which  he  refuses 
to  apply  to  the  judgment,  he  may  be  required  to  enter  into 
an  undertaking  that  he  will  appear  for  examination,  and  may 
be  committed  to  jail  as  for  contempt  if  he  refuses.^  He  shall 
not  be  excused  from  answering  any  questions  which  may  be 
put  to  him.^  This  does  not  apply  to  proceedings  based  upon 
discoveries  brought  in  the  probate  court.^**  The  court  may 
order  any  property  of  the  judgment  debtor,  or  any  money 
due  him  which  is  not  exempt,  to  be  applied  to  the  satisfaction 
of  the  judgment,"  and  may  forbid  any  transfer  or  interference 
with  the  same.'^ 

>  Simpson  v.  Hook,  6  O.  C.  C.  27.  7  Q.  Code,  sec  5473. 

2  Bank  v.  Bank,  6  O.  S.  254.  »  O.  Code,  sec.  5474 

»  Bomberger  v.   Turner,  13  O.  S.        9  O.  Code,  sec.  5476. 

263.  10  Good  V.  Patterson,  40  O.  S,  846. 

<  O.  Code,  sec.  5472.  See  Gilmore's  Probate  Practice,  p.  49. 

*  O.  Code,  sec.  5487.  »  O.  Code,  sec.  548a 

*'  O.  Code,  sec.  547a  U  O.  Code,  sec.  5486. 


CHAPTER  73. 


QUO  WARRANTO. 


Sec.  1033. 
1033. 

1034. 
1035. 


1036. 
1037. 

1038. 
1039. 

1030. 

1031. 


Nature  of  the  action. 

Usurpation  or  forfeiture 
of  office. 

Usurpation  of  franchise. 

Against  persons  unlaw- 
fully acting  as  corpora- 
tion. 

Against  corporations. 

Who  may  commence  the 
action. 

Where  brought 

The  petition  in  quo  war- 
ranto. 

Formal  averments  in  quo 
warranto. 

Petition  to  oust  foreign  in- 
surance company. 


Sec.  1033.  Petition  to  test  the  rights 
of  two  contesting  public 
boards  by  members  upon 
refusal  of  public  officer. 

1033.  Petition  by  prosecuting  at- 

torney for  usurpation  of 
office. 

1034.  Petition  by  prosecuting  at- 

torney against  persons 
assuming  to  act  as  a  cor- 
poration. 

1035.  Petition    to    forfeit  fran- 

chise. 

1036.  Petition  by  private  person 

for  usurpation  of  office. 

1037.  The  answer  in  quo  war- 

ranto. 

1038.  Formal  parts  of  answer. 


Sec.  1022.  Nature  of  the  action. —  At  common  law  the 
proceeding  in  quo  warranto  was  regarded  as  a  criminal  prose- 
cution. The  code  has  divested  it  of  its  criminal  character  and 
Americanized  it  as  a  civil  action.  Punishment  cannot  now 
be  had  unless  the  defendant  is  guilty  of  contempt.^  In  view 
of  special  works,  the  subject  of  this  chapter  will  only  be 
briefly  discussed.^ 

Sec.  1023.  Usurpation  or  forfeiture  of  office.— An  action 
in  quo  warranto  will  lie  against  any  person  who  usurps,  in- 
troduces into,  or  unlawfully  holds  or  exercises,  a  public  office, 
civil  or  military,  or  an  office  of  a  corporation ;  or  where  a 
public  officer  does  an  act  which  by  provision  of  law  works 
a  forfeiture  of  his  office.^  It  may  be  maintained  against  a 
person  who  assumes  to  act  as  an  officer  from  a  ward  of  a  mu- 

» State  ex  rel.  v.  McDaniel,  83  O.  S.        2  See  a  most  excellent  chapter  in 
361 ;  State  ex  reL  v.  Thompson,  34    Spelling  on  Extraordinary  Relief. 
O.  S.  365.  »0.  Code,  sec.  6760. 
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nicipality  which  has  no  existence,  or  under  an  election  held 
without  authority  of  law;i  but  the  action  will  not  proceed  if 
at  the  time  of  trial  the  term  of  office  has  expired,  and  no 
judgment  of  ouster  can  be  pronounced.^  It  cannot  be  used 
as  a  means  of  contesting  elections  in  place  of  the  specific  mode 
pointed  out  by  the  statute.'  Nor  can  the  power  of  an  ex- 
ecutive officer  to  remove  officials  for  misconduct  be  inquired 
into  in  this  proceeding.'*  The  constitutionality  of  a  law  under 
which  a  person  holds  the  office  under  a  charge  of  usurpation 
may  be  determined.*  A  person  continuing  in  office  after  his 
term,  under  the  belief  that  he  is  entitled  to  occupy  the  same 
until  his  successor  is  elected,  is  not  a  usurper.^  In  rendering 
a  judgment  of  ouster  against  an  incumbent,  the  court  will  not 
adjudge  in  favor  of  another  whose  election  is  then  in  process 
of  a  regular  contest.^  The  legality  of  the  election  of  trustees 
of  a  corporation  is  properly  within  the  jurisdiction  of  quo 
warranto.^  And  an  election  by  stockholders  of  a  corporation 
may  be  declared  void  and  the  officers  elected  ousted.®  Where 
a  corporation  or  its  officers  refuse  to  allow  newly-elected  offi- 
cers to  take  charge  of  the  affairs  of  the  company,  the  action 
will  lie  to  require  the  corporation  to  recognize  such  newly- 
elected  officers.^"  The  title  of  trustees  of  an  incorporated  re- 
ligious society  should  not  be  questioned  collaterally,  but  in  a 
direct  proceeding  in  quo  warranto."  While  the  action  will  lie 
against  an  individual  officeholder  to  determine  his  right  to 
the  office,  it  cannot  be  employed  to  abolish  the  office  itself." 
Sec.  1024.  Usurpation  of  franchise. —  Quo  warranto  is  the 
proper  method  to  inquire  mto  the  usurpation  of  franchises," 
and  all  persons  who  claim  to  be  entitled  to  a  franchise  may 

» State  ex  rel.  v.  O'Brien,  47  O.  S.  SHuUman  v.  Honcoup,  5  O.  S.  237. 

464;  State  ex  rel.  v.  Kearns,  47  O.  S.  » State  ex  rel.  v.  Bonnell,  35  O.  S. 

566.  10. 

2  State  ex  rel.  v.  Jacob,  17  O.  143.  lo  State  ex  reL  v.   Railway   Co.,  6 

s  State  ex  rel.  v.  Morrow,  15  O.  S.  O.  C.  C.  415. 

114.  11  Presbyterian  Society  v  Sraithers. 

*  State  ex  rel.  v.  Hawkins,  44  O.  S.  12  O.  S.  248. 

98.  12  state  ex  rel.  v.  Board,  7  O.  C.  C. 

»  State  V.  Covington,  29  O.  S.  102.  152. 

fiKriedler  v.  State,  24  O.  S.  22.  l^O.  Code,  sec.   6760;  State  ex  rel. 

7  State  ex  rel.  v.  Taylor,  15  O.  S.  v.  Coke  Co.,  18  0.  S.  263;  State  ex  rel. 

137.  V.  Lee.  21  O,  S.  662. 
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be  made  defendants  to  try  their  respective  rights.'  Where 
the  franchise  claimed  to  be  usurped  affects  only  private  inter- 
ests, the  action  will  not  lie  upon  the  relation  of  the  individ- 
ual affected,^  A  charge  against  a  corporation  that  it  usurps 
certain  franchises  by  acting  through  other  parties,  questions 
only  the  authority  of  the  corporation,  and  not  that  derivable 
from  the  corporation  which  other  parties  exercise  in  their 
own  right.'  The  action  to  declare  usurped  franchises  for- 
feited must  be  brought  against  the  corporate  body;^  and 
where  a  defendant  sets  up  its  corporate  existence,  the  state 
cannot  by  replication  deny  its  corporate  capacity.^  Where 
the  persons  charged  with  usurping  the  franchise  are  so  nu- 
merous that  they  are  not  brought  before  the  court,  but  never- 
theless plead  without  denying  that  they  are  corporators,  and 
aver  the  existence  of  the  corporation,  they  will  be  regarded 
as  claiming  to  be  members.^ 

Sec.  1025.  Against  persons  nnlawfully  acting  as  corpo- 
ration.—  The  action  will  lie  against  an  association  of  per- 
sons acting  as  a  corporation  without  being  legally  incorpo- 
rated.^ For  instance,  a  foreign  insurance  company  exercising 
franchises  and  privileges  without  authority  of  law  may  be 
ousted  therefrom  by  proceedings  in  quo  warranto.  And  the 
issuance  of  a  certificate  by  the  state  superintendent  of  insur- 
ance, being  a  ministerial  and  not  judicial  act,  will  not  bar  the 
proceedings  where  a  corporation  is  charged  with  exercising  a 
franchise  without  authority  of  law.^ 

Sec.  1026.  Against  corporations. —  The  action  may  be 
brought  against  a  corporation  which  has  offended  against  an 
act  for  its  creation  or  renewal,  or  any  act  amendatory  thereto ; ' 
or  where  it  has  forfeited  its  privileges  and  franchises  by  non- 
user.'"  The  object  of  the  proceeding  against  a  corporation 
is  to  determine  its  right  to  the  exercise  of  any  or  all  of  its 

1 0.  Code,  sec.  6767.  6  state  ex  rel.  v.  Sherman,  23  O.  S. 

2  Kenney  v.  Gas  Co.,  142  Mass.  417.    411. 

3  State  ex  reL  v.  Cincinnati,  23  O.  S.        '  O.  Code,  sec.  6760. 

445.  8  State  ex  rel.  v.  Insurance  Co.,  47 

♦  State  ex  rel.  v.  Gas  Light,  etc.  Co.,  O.  S.  167 ;  State  ex  rel.  v.  Insurance 

18  O.  S.  262 ;  State  ex  rel.  v.  Taylor,  Co.,  49  O.  S.  441. 

25  O.  S.  280.  a  O.  Code,  sec.  6761. 

5  State  ex  reL  v.  Coke  Co.,  18  O.  S.  lo  O.  Code,  sec.  6761. 

262. 
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franchises/  in  which  case  the  action  should  be  brought  against 
the  corporation  itself  and  not  its  individual  members.^  A  cor- 
poration which  has  entered  into  a  combination,  such  as  a 
trust,'  or  one  which  will  prevent  general  competition,^  is  liable 
to  forfeiture.  And  so  with  one  engaging  in  business  other  than 
that  for  which  it  was  incorporated,*  or  which  has  neglected  or 
abused  its  franchise,®  But  forfeitures  not  being  favored  in 
law,  courts  proceed  with  great  caution,  and  will  not  so  declare 
unless  there  is  plain  abuse  or  neglect  of  power,®  And  where 
the  corporate  power  has  been  abused  in  a  manner  not  declared 
by  statute  to  be  a  cause  of  forfeiture,  it  is  left  discretionary 
with  the  court  as. to  whether  or  not  it  shall  be  ousted.^  But 
the  court  has  no  discretion  where  a  corporation  has  been 
guilty  of  acts  which  are  made  a  cause  of  forfeiture  by  statute.^ 
Where  a  corporation,  called  upon  in  quo  warranto  proceed- 
ings to  show  by  what  warrant  it  claims  to  be  a  corporation, 
pleads  the  act  granting  the  corporate  authority,  the  relator 
may  by  way  of  reply  aver  a  cause  of  forfeiture  and  pray  for 
a  dissolution.'"  And  if  a  corporation  has  committed  or  omitted 
an  act  which  amounts  to  a  surrender  of  corporate  rights, 
privileges  or  franchises,  it  will  be  ousted  therefrom,^'  So  where 
it  appears  that  the  certificate  of  incorporation  does  not  com- 
ply with  the  requirements  of  the  statute,  the  court  may  in  its 
discretion  oust  the  corporation  of  its  franchise.'-  And  so 
where  it  misused  a  franchise  or  privilege  or  right  conferred 
upon  it  by  law,  or  where  it  claims  or  holds  by  contract  or 
otherwise,  or  has  exercised  a  franchise  in  contravention  of 
law,"  or  is  carrying  on  business  without  authority  of  law, 
quo  warranto  is  the  proper  remedy."    It  may  be  ousted  from 

1  State  ex  rel.  v.  Railroad  Co.,  50        'State  ex  rel.  v.  College,  supra. 

O.  S.  239.  8  state  ex  rel.  v.  Building  Ass'n,  35 

2  State  ex  rel.  v.  Taylor,  25  O.  S.     O.  S.  258. 

•279.  estate  v.  Canal  Co.,  23  O.  S.  131. 

*  State  ex  rel.  v.  Standard  Oil  Co.,       i**  State  ex  rel.  v.  Canal  Co.,  supra. 
19  O.  S.  137.  11  O.  Code,  sec.  6761. 

*  State  ex  rel.  v.  Railway  Co.,  47       i^  state  ex  rel.  v.  Relief  Ass'n,   29 
O.   S.    130;    Salt  Co.  v.  Guthrie,  35  O.  S.  399. 

O.  S.  672;    HofTman   v.  Brooks,   11  is  O.  Code,  sec,  6761. 

W.  L.  B.  358.  14  People  v.  Insurance  Co.,  15  John. 

*  State  ex  rel.   v.  Railway  Co.,  40  358 :  Green  v.  People,  21  N.  K  Kep. 
O.  S.  504.  625  (III.,  1889;. 

« State  ex  rel.  v.  College,  32  O.  S.  487. 
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only  such  privileges  as  it  may  be  exercising  beyond  its  powers.^ 
And  the  court  may  inquire  into  a  franchise  claimed  to  be  ex- 
ercised in  contravention  of  law,  and  correct  the  mischief,  even 
though  the  corporation  exercising  it  is  engaged  in  interstate 
commerce,  and  the  misuse  relates  to  that  traffic.-  While  a 
proceeding  in  quo  \varranto  may  be  used  to  determine  the 
right  of  a  corporation  to  exercise  a  franchise,  it  cannot  be 
adopted  to  oust  it  from  or  to  recover  the  possession  of  lands 
for  private  purposes.'  Nor  can  it  be  used  as  a  vindication  of 
the  proprietarj'-  rights  of  an  individual  as  against  the  claims 
of  a  corporation;  the  remedies  of  the  individual  against  the 
corporation  for  the  recovery  of  property  being  the  same  as 
against  a  natural  person.*  Rights  or  liabilities  of  third  parties 
who  have  acquired  the  same  by  dealing  with  the  corporation 
cannot  be  determined,  as  the  jurisdiction  is  at  an  end  when 
forfeiture  is  declared.*  A  corporation  may  be  ousted  from  a 
privilege  not  conferred  by  law  where  the  same  has  not  been 
exercised  for  a  term  of  twenty  years.^ 

Sec.  1027.  Who  may  commence  the  action. —  The  attor- 
ney-general of  the  state,  upon  his  own  motion,  commences  the 
action  upon  complaint  made  to  him  or  otherwise.^  And  the 
attorney-general  or  prosecuting  attorney  may  do  so  when 
directed  by  the  governor,  the  supreme  court  or  general  as- 
sembly.^ The  prosecuting  attorney  cannot  bring  the  action 
outside  of  his  own  count3^  While  it  is  provided  that  the  su- 
preme court  may  direct  the  attorney-general  to  commence  the 
action,  this  power  should  be  exercised  only  when  it  relates 
to  the  business  of  the  court  or  when  its  business  renders  it 
necessary  or  advisable.'    Or  the  action  may  be  sustained  by 

1  State  ex  rel.  v.  Transportation  State  ex  rel.  v.  Railway  Co.,  31  W. 
Co.,  23  O.  S.  166;  State  ex  reL  v.    L.  B.  184. 

Railway  Co.,  47  O.  S.  130.  8  Society  Perun    v.   Cleveland,  43 

2  State  ex  rel.  v.  Railway  Co.,  47    O.  S.  481. 

O,  S.  130.  estate  ex  reL  v.  Standard  Oil  Co., 

3  State  ex  rel.  v.  Railroad  Co.,  23    49  O.  S.  137. 

N.  E.  Rep.  1051 ;  50  O.  S.  239  (1893).  7  state  ex  rel.  v.  Anderson,  45  O.  S. 

It  cannot  be  used  for  the  recovery  of  196. 

veal  estate  except  when  forfeited  to  «  R.  S.,  sec.  6763.     Any  member  of 

the  state.     State  ex  rel.   v.   School  the  bar  may  be  appointed  to  bring, 

Corpoiution,  56  Ind.  521.  when.    R.  S.,  sec.  6765. 

*  State  ex  rel.  v.  Raihvay  Co.,  33  9  Thompson  v.  Watson,  48  O.  S.  552; 

N.  E.  Rep.  1051 ;  50  O.  a  239.    See  State  ex  rel.  v.  Taylor,  50  O.  S.  120. 
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such  officers  upon  leave  of  court  on  the  relation  of  another 
person;  ^  as,  for  instance,  an  individual  claiming  an  office  from 
which  he  is  unlawfully  kept  out  byanother.^  But  there  is  no 
authority  for  bringing  the  action  on  the  relation  of  a  private 
person  other  than  that  just  given.^  Where  the  relator  is  a 
private  person  in  his  individual  right,  he  is  not  required  to 
obtain  leave  to  file  petition,  but  must  bring  it  in  the  county 
where  the  defendant  resides.^  A  judgment  in  quo  warranto 
rendered  by  a  lower  court,  in  an  action  brought  by  the  prose- 
cuting attorney,  is  not  a  bar  to  a  subsequent  action  of  a  sim- 
ilar character  by  the  attorney-general  in  the  supreme  court.' 

Sec.  1028.  Where  broiiglit. —  Under  the  Ohio  code  an  ac- 
tion in  quo  warranto  can  be  brought  only  in  the  supreme 
court  or  in  the  circuit  court  of  the  county  in  which  the  de- 
fendants or  one  of  the  defendants  lives;  and  if  a  corporation, 
where  it  has  its  place  of  busmess.  But  the  attorney-general 
may  bring  the  action  in  the  circuit  court  of  Franklin  county.' 

Sec,  1029.  The  petition  in  qno  warranto. —  The  rule 
formerly  was  that  the  common-law  system  of  pleading  and 
not  that  of  the  code  was  followed  in  quo  warranto  proceed- 
ings, and  therefore  new  matter  set  up  in  a  replication  in  con- 
fession and  avoidance  of  the  plea  was  taken  as  confessed  if  not 
denied.^  But  the  code  has  provided  the  same  pleadings  in 
this  as  in  other  actions,  allowing  the  defendant  to  demur  or 
answer,  setting  up  as  many  defenses  as  he  may  have,  and  giv- 
ing the  plaintiff  the  same  right  to  demur  to  the  answer  or  file 
a  reply  as  in  other  cases.^  If  the  action  be  against  a  person 
for  usurping  an  office,  the  petition  should  set  forth  the  name 
of  the  person  claiming  to  be  entitled  thereto,  with  an  aver- 
ment of  his  rights ;  ^  but  it  has  been  held  that  if  it  be  on  the 
relation  of  the  attorney-general  to  oust  the  incumbent  of  an 
office,  the  name  of  the  person  claiming  the  same  need  not  be 
stated.^''    An  allegation  in  the  petition  that  a  member  of  a 

1  O.  Code,  sec.  676a  «  O.  Code,  sec.  6768. 

2  O.  Code,  sec.  6764.  7  state  ex  rel.  v.  Taylor,  25  O.  S. 

3  State  ex  rel.  v.  Taylor,   50  O.  S.     279. 

120.          .                       '  8  0.  Code,  sec.  6772. 

*  State  ex  rel.  v.  Thompson,  34  O.  S.  »  O.  Code,  sec.  6766. 

365.  10  State  ex  rel.  v.  Henmiller,  88  O.  & 

5  State  ex  rel.  v.  Coke  Co.,  18  O.  S.  101. 
262. 
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city  council  has  wholly  abandoned  his  seat  as  councilman  does 
not  state  an  issuable  fact.^  A  petition  against  a  board  of  ed- 
ucation to  show  cause  why  they  act  as  directors,  and  asking 
that  they  be  ousted  therefrom,  states  two  causes  of  action, 
which  should  be  taken  advantage  by  a  specific  demurrer.^ 
Where  the  action  is  brought  on  leave  of  court  by  a  person 
claiming  an  office,  the  court  may  require  notice  to  be  given 
to  a  defendant  before  granting  leave.'  When  the  petition  is 
filed  without  leave,  summons  should  be  issued  and  served,  and 
the  issues  are  made  up  as  in  ordinary  actions  at  law.*  If  the 
summons  is  not  served  because  the  defendant  cannot  be  found, 
service  may  be  made  by  publication.^ 

Sec.  1030.  Formal  avermeuts  in  quo  warranto. — 

[Caption.'] 

D.  K.  W.,  attorney-general  of  the  state  of  Ohio,  who  sues 
for  the  said  state  in  this  behalf,  comes  here  before  the  judges 

of  the  supreme  [or,  circuit]  court  of  said  state  at  the 

term,  18 — ,  and  on  the day  of ,  18 — ,  at  the  term 

aforesaid,  gives  the  court  to  understand  and  be  informed: 

That  the  defendant  is  a  corporation  duly  formed  and  organ- 
ized under  the  laws  of  this  state;  that  ever  since  its  organiza- 
tion it  has  continuously  within  this  state,  to  wit,  at  the  county 

of ,  offended  against  the  laws  of  this  state,  grossly  abused 

and  misused  its  corporate  authority,  franchises  and  privileges, 
and  unlawfully  assumed  and  usurped  franchises  and  privileges 
not  granted  to  it,  and  especially  in  the  following  particulars, 
to  wit:  [Then  folloiD  with  specifications.'] 

Wherefore  plaintiff  prays  that  the  defendant  be  adjudged 
to  have  its  franchises  as  a  corporation  forfeited  and  be  ousted 
therefrom,  or  at  least  from  such  franchises  as  it  has  unlawfully 
assumed  or  which  have  been  abused  by  it. 

Note.— State  ex  rel.  v.  Mutual  Relief  Ass'n,  29  O.  S.  399. 

Sec.  1031.  Petition  to  oust  foreign  insurance  company. — 

[Caption.] 

D.  K.  W.,  attorney-general  of  the  state  of  Ohio,  who  sues 
for  the  said  state  in  this  behalf,  comes  here  before  the  judges 
of  the  supreme  court  of  said  state,  at  the  term  of ,  18 — , 

1  State  ex  rel.  v.  Kearns,  47  O.  S.  » O.  Code,  sec.  6771.  If  none  of 
556.  several  defendants  are  found  in  the 

2  State  ex  rel.  v.  Board,  7  O.  C.  C.  county,  where  tlie  case  is  prosecuted 
152.  in  the  circuit  court,  and  no  appear- 

3  O.  Code,  sec.  6769.  ance  is  entered,  they  may  be  con- 

4  O.  Code,  sec.  6770.  See  In  re  structively  served  by  publication. 
Bank,  5  O.  249.  State  ex  rel.  v.  Smith,  6  O.  C.  C.  410. 
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and  on  the day  of ,  18 — ,  at  the  term  aforesaid,  ogives 

the  said  court  to  understand  and  be  informed  that  the  defend- 
ant is  a  corporation  organized  under  the  laws  of  the  state  of 

,  for  the  purpose  of  carrying  on,  upon  the  assessment  or 

co-operative  plan,  the  business  of  insuring  the  lives  of  its  mem- 
bers, and  of  providing  to  its  members  indemnity  for  disability 
by  accident-  that  since  the day  of ,  18 — ,  the  defend- 
ant has  exercised,  and  claims  the  right  to  exercise,  in  this 
state,  the  privilege  and  franchise  of  transacting  the  business 
of  insuring  lives  upon  the  assessment  plan,  which  it  is  not  en- 
titled to  do;  because  neither  it,  nor  any  of  its  agents,  have 
obtained  from  the  superintendent  of  insurance  of  this  state 
the  necessary  certificate  of  authority  or  license  to  do  business 
in  this  state  as  required  bylaw;  and  also  because,  by  the  stat- 
utes of  the  state  of ,  corporations  organized   under  the 

laws  of  Ohio,  for  the  purpose  of  insuring  the  lives  of  mem- 
bers upon  the  assessment  plan,  are  not  permitted  to  do  busi- 
ness in  said  state  of upon  the  same  basis  and  limitations 

as  they  are  in  this  state.     The  statutes  of  said  state  of 

upon  this  subject  provide:  [Set  out  the  provisions.'] 

That  the  commissioner  of  insurance  of  the  state  of has 

refused,  and  still  refuses,  to  issue  to  such  Ohio  corporations 
who  are  insuring  lives  upon  the  assessment  plan  his  certificate 
of  authority  to  transact  business  in  that  state. 

Your  relator  therefore  pra3^s  that  the  defendant  be  ousted 
from  the  exercise  of  the  functions  and  franchises  conferred 
upon  it  by  the  state  of within  this  state. 

Note.— See  R.  S.,  sec.  3630.  Th  '  prayer  calls  for  the  proper  judgment  to 
be  made  in  such  cases.     State  ex  rel.  v.  W.  U.  M.  Life  Ins.  Co.,  47  O.  S.  167. 

See.  1032.  Petition  to  test  the  rights  of  two  contesting 
public  boards  by  members  upon  refusal  of  proper  officer. 

[Caption.'] 

L.  K,  E.  W.  D.  and  W.  M.,  who  sue  for  the  state  of  Ohio  in 

this  behalf,  J.  C.  S.,  prosecuting  attorney  of county,  Ohio, 

having  refused  upon   request  so  to  do,  come  here  before  the 

judges  of  the  circuit  court  of  said  county,  and  on  the day 

of ,  IS — ,  give  said  court  to  understand  and  be  informed 

that  they,  the  said  relators,  together  with  said  J.  D.  E.  and 
G.  B.  K.,  are  duly  appointed  and  qualified  members  of  the 

board  of  public  improvements  of  the  city  of  C, county, 

Ohio,  having  been  appointed  to  said  office  by  the  governor  of 

the  state  of  Ohio  on  the day  of ,  l8 — ,  pursuant  to 

an  act  of  the  general  assembly,  entitled  " ,"  passed , 

18 — ,  and  these  relators,  together  with  said  J.  D.  E.  and  G.  B.  K., 
constitute  the  members  of  said  board  of  public  improve- 
ments; and  that  as  members  of  said  board,  the  said  L.  R., 
E.  W.  D.  and  W.  ]\[.,  together  with  said  J.  D.  E  and  G.  B.  K., 
held  and  exercised  all  and  singular  the  rights,  liberties  and 
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franchises  of  members  thereof  until  the day  of ,  18 — , 

when  the  said  defendants,  T.  G.  S.,  T.  W.  G.,  M.  F.  and  G.  T., 
without  any  lawful  warrant,  grant,  right  or  charter,  forcibly 
took  possession  of  and  usurped  the  liberties,  privileges  and 
franchises  aforesaid,  and  excluded  the  relators  therefrom,  and 
proceeded  to  and  do  now  hold  and  exercise  the  liberties,  priv- 
ileges and  franchises  pertaining  to  the  members  of  the  said 
board  of  improvements,  all  of  which  they  have  usurped,  and 
do  now  usurp,  upon  the  state  of  Ohio,  to  its  great  damage  and 
prejudice.  That  the  said  J.  D.  E.  and  G.  B.  K.,  having  refused 
upon  request  to  join  as  plaintiffs  or  relators  herein,  have  been 
made  defendants. 

Whereupon  the  relators  pray  the  advice  and  judgment  of 
the  court  and  due  process  of  law  against  the  several  persons 
above  named  as  defendants  in  this  behalf,  and  that  the  said 
T.  G.  S.,  T.  W.  G.,  M.  F.  and  G.  T.  be  compelled  to  answer 
to  the  state  of  Ohio,  and  show  by  what  warrant  they  exercise 
the  liberties,  privileges  and  franchises  aforesaid,  and  that  they 
be  ousted  from  the  same,  and  the  relators,  together  with  said 
defendants,  J.  D.  E.  and  G.  B.  K.,  be  restored  thereto. 

F.  &  K.  and  P.  &  S.,  Attorneys  for  Plaintiff. 

Note.—  From  State  ex  rel.  v.  Smith,  48  O.  S.  211.  See  averments  in  State 
ex  rel.  v.  Judges,  21  O.  S.  1. 

Sec.  1033.  Petition  by  prosecuting  attorney  for  usur- 
pation of  office. — 

A.  B.,  prosecuting  attorney  for  the  county  of in  the 

state  of  Ohio,  on  the  relation  of  C.  D.,  of  said  county,  comes 
now  here  and  gives  the  court  to  understand  and  be  informed 

that  on  the  — ^  day  of ,  IS — ,  at  a  general  election  then 

held  in  the  county  of and  state  of  Ohio,  for  the  election, 

among  other  officers,  of  a for  said  county,  for  the  term 

of years  from  the  day  of ,  18 — ,  one  E.  F.  re- 
ceived the  highest  number  of  legal  votes  for  said  office  and 

was  duly  elected  thereto,  and  on  the day  of  — — ,  18 — , 

duly  qualified  as  such  and  is  now  entitled  to  hold  said  office. 

that  on  the day  of ,  18—,  the  said  C.  D.  usurped 

said  office  and  has  ever  since  withheld  the  same  from  the 
said  E.  F. 

Wherefore  he  prays  the  court  that  the  defendant  be  ousted 
from  said  office  and  the  possession  thereof  be  given  to  the 
said  E.  F. 

Sec.  1034.  Petition  by  prosecuting  attorney  against  per- 
sons assuming  to  act  as  a  corporation. — 

[A'oerrnent  as  in  ante,  sac.  1030.'] 

That  the  defendants  C.  D.,  E.  F.  and  G.  H.,  without  having 
been  incorporated,  are  and  have  been  for last  past  usurp- 
ing the  franchise  of  being  a  corporation  by  the  name  of , 
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and  by  that  name  of  pleading  and  being  impleaded,  answering 
and  being  answered,  contracting  and  being  contracted  with, 
and  of  acquiring,  holding,  using,  selling  and  conveying  and 
otherwise  disposing  of  real  and  personal  property  as  well 
within  as  without  the  state  of  Ohio. 

Wherefore  the  relator  prays  the  court  that  the  defendants 
be  required  to  show  by  what  right,  if  any.  they  claim  to  have, 
use  and  enjoy  the  liberties,  privileges  and  franchises  aforesaid, 
and  that  they  be  ousted  from  using  the  same. 

Sec.  1035.  Petition  to  forfeit  franchise. — 

[Averj'nent  as  in  ante,  sec.  1030.] 

That  the  defendant,  the  Company,  is  a  corporation 

duly  organized  under  the  general  laws  of  the  state  of  Ohio 
for  the  incorporation  of  railway  companies,  and  has  been  since 
the day  of ,  18 — . 

That,  as  such  corporation,  it  has  continuously  since  said 
date,  within  this  state,  misused  its  corporate  authority,  fran- 
chises and  privileges,  and  assumed  franchises  and  privileges 
not  granted  to  it,  in  this,  to  wit:  That  it  has  exercised,  with- 
out any  warrant,  charter  or  grant,  the  franchise  of  banking, 
and  has  received  deposits,  made  discounts  and  transacted  other 
banking  business  to  which  it  was  not  authorized,  and  has  ex- 
ercised the  franchises  of  a  banking  corporation  not  conferred 
upon  it  by  law. 

Wherefore  the  relator  prays  that  the  defendant  be  adjudged 
to  have  forfeited  its  franchises  and  be  ousted  therefrom  or 
from  the  franchises  so  unlawfully  assumed  and  abused  by  it. 

Note. —  See  averments  in  State  ex  reL  v.  Gas  Light  &  Coke  Co.,  18  O.  S, 
262. 

Sec.  1036.  Petition  by  private  person  for  usurpation  of 
office. — 

The  State  of  Ohio  ex  rel.  A.  B.  ) 

vs.  V 

CD.  ) 

A.  B.  now  comes  and  gives  the  court  to  understand  and  be 
informed : 

That  the  relator  was,  on  the day  of ,  18 — ,  and  has 

ever  since  been,  a  resident  of  the  county  of ,  and  state  of 

Ohio,  over  the  age  of  twenty  years,  and  eligible  to  be  elected 
to  and  hold  the  office  of thereof. 

That  on  the  day  of ,  18 — ,  at  a  general  election 

held  in  said  county  for  the  election,  among  other  officers,  of 
thereof,  the  relator  and  defendant  were  the  only  candi- 
dates for  said  office,  and  the  relator,  at  said  election,  received 
the  highest  number  of  votes  for  said  office,  and  was  duly 

elected  thereto  for  the  term  of years  from  the day 

of ,  18—. 
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That  on  the  day  of  ,  18 — ,  the  relator  was  duly 

commissioned  by  the  governor  of  the  state  as  such ,  and 

on  the day  of ,  18 — ,  duly  qualified  as  such. 

That  on  the*^ day  of ,  iS — ,  the  defendant  usurped 

the  said  oflBce  of ,  and  has  since  held  and  received  the 

fees  and  emoluments  thereof,  amounting  to  the  sura  of  

dollars,  and  has,  during  the  said  time,  wrongfully  and  unlaw- 
fully kept  the  relator  out  of  the  possession  of  said  office,  and 
deprived  him  of  the  said  fees  and  emoluments,  to  his  damage 
in dollars. 

That  on  the day  of ,  18 — ,  the  relator  demanded 

of  the  defendant  the  possession  of  said  office,  and  the  books 
and  papers  belonging  thereto,  which  was  refused. 

Wherefore  the  relator  demands  judgment  for  dollars 

damages;  and  that  the  defendant  be  ousted  from  said  office, 
and  that  the  relator  have  possession  thereof  awarded  him. 

Note.—  R  S.,  sec.  6764 ;  ante,  sec.  1033. 

Sec.  1037.  The  answer  in  quo  warranto. —  A  defendant 
may  demur  or  answer  and  set  up  as  many  defenses  as  he  may 
have;^  and  the  range  of  inquiry  is  limited  to  charges  in  the 
information,  matters  set  up  by  way  of  plea  being  material 
only  so  far  as  it  may  show  a  warrant  in  law  for  the  exercise 
of  the  authority  alleged  in  the  information  to  be  usurped.^ 
An  answer  to  an  action  in  quo  warranto  to  test  the  right 
of  a  person  to  hold  an  office  should  show  a  complete  legal 
right  to  enjoy  the  privileges  thereof,'  and  the  respondent 
should  answer  precisely  by  what  statutory  authority  he  ex- 
ercises its  functions.*  Where  the  charge  is  a  continued  usurpa- 
tion, the  answer  should  set  out  expressly  the  continuance  of 
every  qualification  necessary  to  the  enjoyment  of  the  office, 
as  the  same  are  not  presumed  to  exist  from  a  mere  statement 
of  the  qualifications  at  the  time  of  the  appointment.*  An  an- 
swer that  the  defendants  have  for  twenty  years  exercised  the 
franchise  which  they  are  accused  of  usurping  is  valid  under 
the  statute.®  If  a  defendant  admits  that  upon  the  face  of  the 
returns  the  plaintiff  was  elected  to  the  office  in  question,  but 

1 R  S.,  sec.  6772.     He  may  set  up  *  State  ex  rel.  v.  Tillman,  32  Neb. 

several  defenses  as  in  other  actions.  789. 

State  ex  rel.  v.  McDaniel,  22  O.  S.  354.  5  state  ex  rel.  v.  Beecher,  15  O.  723. 

2  State  ex  rel.  v.  Cincinnati,  23  O.  S.  ^  state  ex  rel.  v.  Exporting  Co.,  11 
445.  O.  126 ;  State  ex  rel.  v.  Standard  Oil 

3  Enterprise  v.  State,  29  Fla.  128;  Co.,  49  O.  S.  137. 
10  So.  Rep.  740. 
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alleges  that  the  same  was  obtained  by  fraud  and  illegal  votes, 
unless  he  supports  his  claim  by  testimony,  judgment  will  be 
rendered  for  plaintiff.' 

Sec.  1038.  Formal  parts  of  answer. — 

And  now  comes  the  respondent,  the  city  of  H.,  and  for  an- 
swer to  the  information  herein  exhibited  against  this  respond- 
ent by  the  attorney-general  of  the  state  of  Ohio,  says:  [State 
defenses.^ 

"Wherefore  respondent  says  that  it  does  not  usurp,  or  with- 
out warrant  or  authority  use  or  exercise,  any  of  said  liberties, 
privileges  or  franchises,  and  asks  that  said  information  be 
dismissed,  and  that  it  recover  its  costs  herein,  and  for  such 
other  relief  as  may  be  just  and  right  in  the  premises. 

»  Brown  v.  Jeffrey,  42  Kan.  605, 
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REAL  ACTIONS,  INCLUDING  ACTIONS  TO  QUIET  TITLE,  RECOV- 
ERY  OF  POSSESSION,  AND  OTHER  ACTIONS  RELATING  TO 
REAL  ESTATK 


Sec.  1039.  Action  to  quiet  title — Par- 
ties and  petition. 

1040.  Petition  to  quiet  title. 

1041.  Action  to  quiet  title  —  De- 

fenses. 

1042.  Action    to    recover   pur- 

chase-money. 

1043.  Petition  against  purchaser 

of  realty  for  failure  to 
complete  purchase. 

RECOVERY   OF    POSSESSION    OF    REAL 
ESTATE. 

Sec.  1044  Parties  plaintiff  in  actions 
to  recover  real  estate. 

1045.  Parties  defendant  in   ac- 

tions to  recover  real  es- 
tate. 

1046.  Recovery  of  possession  of 

land — Ejectment  —  The 
petition. 

1047.  Petition      for     possession 

merely. 

1048.  Petition  for  possession  and 

rents. 

1049.  Petition  for  possession  and 

damages. 

1050.  Action  to  recover  posses- 

sion of  real  estate  —  De- 
fenses. 


Sec.  1051.  Answer  denying  owner- 
ship, possession,  etc— 
Claiming  adverse  pos- 
session for  twenty-one 
years. 

1052.  Answer  of  bona  fide  pur- 

chaser without  notice. 

1053.  Another  form  of  denial. 

1054.  Answer  and  cross-petition 

for  recovery  of  posses- 
sion. 

1055.  Occupying     claimants  — 

When  allowed  for  im- 
provements. 

1056.  Pleading     by    occupying 

claimant. 

1057.  Petition  to  complete  con- 

tract 

1058.  Petition    to    sell  entailed 

and  other  estates. 

1059.  Petition  for  sale  of  real  es- 

tate under  a  transcript 
judgment  from  justice. 

1060.  Petition   against  city  for 

recovery  of  value  of  real 
estate  unlawfully  appro- 
priated without  making 
appropriation. 


Sec.  1039.  Action  to  quiet  title. —  The  statutory  action  to 
quiet  title  may  be  brought  by  a  person  in  possession,  by  him- 
self or  tenant,  of  real  property,  against  any  person  who  claims 
an  estate  or  interest  therein,  adverse  to  him,  for  the  purpose 
of  determining  such  adverse  estate  or  interest.*    It  is  not  nec- 

10.  Code,  sec.  5779;  90  O.  L.  226.  337:  Kansas  Code,  sec.  594;  Oreg. 
See  pp.  944-5,  n.  1.    Colo.  Code,  sec.    Code,  sec.   500,  are  the  same.    See 
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essary  that  the  adverse  claim  should  relate  to  or  affect  the 
right  of  present  possession.^  One  tenant  in  common  in  actual 
possession  may  maintain  an  action  to  determine  the  validity 
of  an  adverse  title  by  a  co-tenant.^  And  so  may  a  judgment 
creditor  sustain  the  action  to  clear  away  a  cloud  cast  on  the 
title  by  a  sale;'  or  an  executor  authorized  to  sell  realty  to 
pay  debts.*  The  action  will  also  lie  to  quiet  title  against  tax- 
sale  and  ditch  assessments  upon  the  ground  that  they  are 
illegal  and  void.^  It  will  not  lie  for  a  trespass;®  nor  can  a 
vendee  of  a  judgment  debtor  who  has  taken  a  conveyance  of 
real  estate,  but  has  not  paid  the  purchase-money  therefor, 
sustain  an  action  against  a  purchaser,  if  judgment  was  ren- 
dered after  the  contract  of  sale,  unless  he  has  paid  or  brings 
the  purchase-money  into  court.'  Where  a  purchaser  of  land 
mortgages  the  premises,  but  fails  to  pay  the  purchase-money, 
agrees  with  the  mortgagee  to  give  up  his  interest,  and  yields 
possession  to  a  person  authorized  by  the  mortgagee  to  receive 
it,  the  latter  may,  after  having  paid  for  the  land  and  taken  a 
deed  therefor,  sustain  an  action  to  quiet  title  against  the  orig- 
inal purchaser.^  A  petition  alleging  that  plaintiff  is  the  owner 
in  lee  and  in  possession  of  certain  described  premises  which 
are  bounded  on  the  north  by  a  designated  line,  up  to  which 
he  was  in  possession,  and  that  the  defendant  claimed  to  own 
a  parcel  of  land  immediately  south  thereof,  sufficiently  states 
a  cause  of  action  to  quiet  title.^ 

When  the  action  is  prosecuted  under  the  code  it  has  been 
universally  conceded,  and  such  has  been  the  practice,  that 
it  is  not  essential  that  the  plaintiff  allege  ownership  and  legal 
title  himself,  but  onlv  possession.^"  In  a  recent  case  brought 
under  the  code,  one  of  the  Ohio  circuit  courts  stated  that  the 
petition  should  allege  the  ownership  and  possession  which  en- 
title the  plaintiff  to  hold  title  and  possession  in  peace,  from 

Bryant's  Code  Pleading,  Table  of  Code  s^olan  v.  Uimston,  18  O.  273. 

References,  Parties,  and  Petition-  9  Bailey  v.  Hughes,  35  O.  S.  597. 

1  Riiea  V.  Dick,  34  O.  S.  420.  lo  Rhea  v.  Dick,  34  O.  S.  420.    "  In  an 

-Ross  V.  Heintzen,  30  Cal,  313.  action  to  quiet  title,  an  averment  of 

8  Myers  v.  Hewitt.  16  O.  449.  title  is  not  necessary ;  averment  of 

*  Laverty  v.  Sexton,  41  la.  435.  possession  in  the  words  of  the  statute 

6  Peck  V.  Watros,  30  O.  S.  590.  is  siitiicient."     Lusby   v.  Jones,   31 

6  Sloan  V.  Bienmiller,  34  O.  S.  492.  W.  L.  B.  70  (Ciu.  Super.  CL,  1893). 

7  Butler  V.  Brown,  5  O.  S.  211. 
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which  the  duty  of  the  defendant  not  to  cast  the  cloud  upon 
it  or  to  interfere  with  the  possession  arises.  But  as  the  prin- 
cipal question  in  controversy  in  that  case  was  as  to  the  neces- 
sary allegation  as  to  the  nature  of  the  title  and  claim  of  the 
defendant,  the  statement  as  to  its  being  necessary  to  allege 
ownership  is  not  entitled  to  so  much  consideration.  Though 
it  may  not  be  essential  to  allege  legal  title,  it  is  done  in  prac- 
tice, and  is  a  natural  allegation  to  make,  as  well  as  safe  and 
commendable.^  But  an  equitable  action  may  be  prosecuted 
independently  of  statute,  and  a  party  pursuing  that  course 
must  be  more  explicit  in  his  statement  of  facts.  In  such 
cases  it  is  considered  essential  that  the  plaintiff  allege  owner- 
ship of  the  legal  title,  and  the  facts  must  be  fully  stated,  sub- 
stantially as  in  a  bill  in  equity  under  the  former  chancery 
practice.^  Under  this  rule,  a  person  holding  the  legal  title, 
though  not  in  possession,  may  maintain  a  suit  to  remove  a 
cloud,  and  hence  it  is  not  necessary  in  such  case  to  allege  that 
the  plaintiff  was  in  possession;'  for  example,  a  person  hold- 
ing legal  title  to  uncultivated  lands,  though  not  in  possession,* 
or  of  premises  vacant  and  unoccupied.^  Under  the  statute,  a 
person  is  in  possession  even  though  occupying  by  a  tenant.® 
By  virtue  of  a  recent  amendment  to  the  Ohio  code  the 

1  Lamb  v.  Boyd,  4  O.  C.  C.  499,  500.  be  sufficient  if  there  be  an  assertion 
Generally  the  action  must  be  brought  of  ownership  and  unbroken  posses- 
by  one  in  possession  with  a  legal  sion  for  a  certain  length  of  time, 
title,  but  under  the  code  a  holder  of  Herflf  v.  Griggs,  121  Ind.  471.  The 
an  equity  in  possession  may  main-  plaintiff  must  have  acquired  a  legal 
tain  the  action.  Mains  v.  Henkle,  3  title.  Thomas  v.  White,  2  O.  S. 
W.  L.  AL  593.  Plaintiff  must  be  in  540.  It  is  not  necessary  that  the  ad- 
possession  (Harvey  v.  Jones,  1  Disn.  verse  claim  should  relate  to  the  pres- 
65),  and  must  allege  actual  posses-  ent  possession.  Rhea  v.  Dick,  34  O.  S. 
sion  by  himself  or  tenant.  Thomas  420 ;  Collins  v.  Collins,  19  O.  S.  468. 
V.  White,  2  O.  S.  540;  Harvey  v.  2  Douglas  v.  Nuzum,  16  Kan,  515; 
Jones,  1  Disn.  65 ;  Ellithorpe  v.  Buck,  Story's  Eq.  Jur.,  sees.  700-706 ;  Petit 
17  O.  S.  72;  Douglas  v.  Nuzum,  v.  Shepherd,  5  Paige,  501;  Field  v. 
16  Kan.  515;  Clark  V.  Hubbard,  8  O.  Holbrook,  6  Duer,  597;  Junes  v. 
382.  Possession  under  bond  or  deed  Smith,  22  Midi.  360 ;  Pier  v.  Fond  du 
is  sufficient.  Thomas  v.  White,  2  Lac,  38  Wis.  471. 
O.  S.  540.  Naked  possession  in  the  3  Grove  v.  Jennings,  46  Kan.  366; 
absence  of  proof  of  title  paramount  Lejeune  v.  Harmon,  29  Neb.  268. 
in  the  defendant  is  sufficient.  Wat-  *  Lejeune  v.  Harmon,  sujyra. 
terson  v.  Ury,  5  O.  C.  C.  347.  To  » Douglas  v.  Nuzum,  16  Kan.  515. 
constitute  adverse  possession  it  will  6  O.  Code,  sec.  5779. 
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action  may  be  brought  by  a  person  out  of  possession,  having 
or  claiming  an  estate  or  interest  in  remainder  or  reversion  in 
real  property,^  in  which  case  it  is  obviously  necessary  that  the 
plaintiff  set  forth  the  nature  of  his  title  or  interest. 

Upon  the  question  of  the  proper  allegations  to  be  made 
with  reference  to  the  adverse  claim  the  rule  has  been  vari- 
ously declared.  While  some  courts  consider  it  unnecessary  to 
state  with  great  particularit}'"  the  nature  of  the  title  or  inter- 
est of  the  defendant,  yet  it  has  been  uniformly  held  that  the 
petition  should  show  that  the  claim  of  the  defendant  is  ad- 
verse, unfounded,  and  that  it  is  a  cloud  upon  the  title  of  plaint- 
iff.2  But  if  the  plaintiff  undertakes  to  specifically  set  forth 
the  claim  of  the  defendant  and  thereby  shows  that  defendant's 
title  is  the  better  one,  it  will  be  demurrable.'  It  is  not  neces- 
sary to  show  that  the  defendant's  title  is  one  which  would  be 
prima  fade  good  at  law.*  An  allegation  that  defendants  are 
not  precluded  by  law  from  the  possession  of  the  premises, 
being  a  legal  deduction,  is  immaterial,  if  it  otherwise  appears 
that  the  plaintiff  had,  by  the  length  of  his  possession,  acquired 
a  valid  title.^  The  facts  which  show  actual  wrongs  or  antici- 
pated mischiefs  which  should  be  prevented,®  or  the  apparent 
validity  of  an  instrument  said  to  constitute  the  cloud,  as  well 
as  facts  showing  its  invalidity,  should  be  stated.^  An  allega- 
tion that  the  defendant  claims  to  hold  land  under  certain 
deeds  which  are  without  foundation  in  law,  the  petition  set- 
ting forth  no  further  facts  tending  to  show  invalidity,  is  not 
suflBcient.^ 

The  rule  adopted  in  the  equitable  suits  as  to  a  statement  of 
the  nature  of  the  adverse  claim  is  the  better  mode  of  plead- 
ing, in  both  the  code  action  and  equitable  suit;  that  is,  facts 

1  Whittaker's  4th  Rev.  Ed.  Ohio  may  be  set  out  Grissom  v.  Moore, 
Civil  Code,  p.  445,  sec.  5779.  106  Ind.  29G ;  55  Am.  Rep.  742. 

2  Marott  V.  Germania  Ass'n,  54  Ind.  SMcPheeters  v.  Wright,  110  Ind, 
37;  Raih-oad   Co.    v.   Oyler,   00  Ind.  519. 

383;  Schori  v.  Stevens,  62  Ind.  441.  <  Holbrook    v.   Winsor,    23    Mich. 

It  may   be   sufficient    if    the    facts  394. 

pleaded  show  that  the  claim  is  incon-  »  Buchanan  v.  Roy,  2  O.  S.  251. 

sistent  with  the    title    of    plaintiff.  s  Bailey  v.  Briggs,  56  N.  Y.  407. 

Kitts  V.   Wilson,   106    Ind.   147.     It  7  Hibernian  Saving  Society  v.  Ord- 

need  only  disclose  whether  the  title  way,  38  Cal.  679. 

be  legal  or  equitable,  and,  if  equi-  s  Page  v.  Kenuan,  38  Wis.  320.    But 

table,  all  facts  establishing  the  same  see  rule  in  foreclosure,  ante.  sec.  74. 
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sufficient  to  show  the  nature  of  the  defendant's  claim  should 
be  set  forth.  The  pleader  should  set  out  exactly  the  nature 
of  defendant's  title,  and  the  relief  sought  against  him,  so  that 
the  court  may  determine  judicially  whether  it  is  valid  or  not.^ 
This  is  especially  necessary  where  service  is  made  upon  the 
defendants  by  publication.^  In  such  cases,  where  the  allega- 
tion is  that  the  defendant  claims  an  estate  or  interest  in  the 
premises  adverse  to  plaintiff,  and  there  is  no  answer  filed  set- 
ting forth  the  nature  of  the  defendant's  claim,  the  pleadings 
do  not  disclose  facts  sufficient  to  state  a  cause  of  action. 
Where  a  person,  though  not  in  possession,  discloses  such  a 
state  of  facts  in  reference  to  a  disputed  boundary  line  as  will 
bring  the  case  within  the  recognized  doctrines  of  equity,  it 
will  entitle  him  to  a  decree  quieting  and  freeing  his  title 
therefrom.' 

Sec.  1040.  Petition  to  quiet  title. — 

Plaintiff  alleges  that  he  is  [the  owner  in  fee-simple,  and]  in 
the  actual  possession  and  occupancy,  of  the  following  described 

premises,  situate  in  the  city  of  [or,  township],  county 

of ,  and  state  of  ,  to  wit :  [Descriptioii].     [It  may  be 

alleged  that  plaintiffs  title  thereto  is  derived  as  follows:  As  in 
Rhea  v.  Dick,  34  O.  S.  420.] 

That  the  defendant  claims  some  interest  in  said  premises 
adverse  and  hostile  to  plaintiff  in  this,  to  wit:  \Briejly  state 
defendant s  claim.'] 

Defendant  has  no  claim  or  interest  in  the  said  premises 
whatever,  and  the  claim  he  makes  is  unfounded,  and  is  a  cloud 
upon  plaintiff's  title. 

Plaintiff  therefore  prays  that  his  title  to  said  premises  be 
quieted  and  that  the  defendant  be  forever  barred  from  having 
or  claiming  any  right  to  said  premises,  and  for  such  relief  as 
seems  necessary  and  equitable. 

Sec.  1041.  Action  to  quiet  title  —  Defenses. —  The  defend- 
ant may  take  issue  with  the  plaintiff  and  claim  that  he  is  the 
legal  owner  and  in  possession  of  the  land  in  dispute  and  ask 
that  his  title  be  quieted.*  An  answer  denying  that  the  plaint- 
iff lawfully  entered  or  is  in  lawful  possession  is  not  a  denial 
of  any  fact  and  not  sufficient;^  and  so  with  an  answer  which 
admits,  the  plaintiff's  possession  but  avers  that  the  same  is  un- 

iLamb  v.  Boyd,  4  O.  C.  C.  500;  ^Ellithorpe  v.  Buck,  17  O.  S.  72: 

Douglas  V.  Nuzum,  16  Kan.  515.  Parish  v.  Ferris,  6  O.  S.  563. 

2  Lamb  v.  Boyd,  supra;  Cornmis-  ^  Baldwin  v.  Rees,  8  Am.  Law  Ret-. 
Bioners  v.  Welch,  40  Kan.  767,  556. 

3  Pattison  v.  Jordan,  3  O.  C.  Q  233. 
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lawful.^  A  person  may  be  estopped,  however,  by  long  acqui- 
escence or  silence  from  questioning  the  validity  of  a  deed  of 
another  v7ho  has  had  possession  of  the  premises.^  An  objec- 
tion that  the  plaintiff  has  a  remedy  b}'-  ejectment  should  be 
taken  advantage  of  by  demurrer  or  answer.^  A  person  claim- 
ing an  equitable  title  may,  upon  a  proper  showing,  be  made  a 
party  defendant.^  If  an  answer  does  not  deny  the  allegations 
in  the  petition,  but  sets  up  a  claim  to  a  specific  title,  the  evi- 
dence must  be  confined  to  that  title,  unless  his  answer  also 
contains  a  denial  of  the  allegations  of  the  petition,  then  other 
evidence  may  be  admitted.' 

Sec.  1042.  Action  to  recover  purchase-money. —  In  an 
action  by  a  vendor  for  a  recovery  of  purchase-money,  the  code 
permits  the  vendee  to  set  up  any  breach  of  covenant  and  make 
any  person  claiming  an  adverse  interest  or  title  a  party,  and 
he  may  be  allowed  any  damages  sustained  by  reason  thereof.' 
But  where  the  vendee  is  in  peaceable  possession  under  a  deed 
claiming  covenant  of  warranty,  he  must,  if  he  seeks  to  defeat 
a  recovery  by  reason  of  an  outstanding  title,  show  an  evic- 
tion.'' The  right  to  make  a  person  claiming  an  adverse  in- 
terest a  party  exists  only  where  there  has  been  a  breach  of 
covenants  in  the  conveyance.^ 

Sec.  1043.  Petition  against  purchaser  of  realty  for  fail- 
ure to  complete  purchase. — 

That  on  the day  of ,  18 — ,  the  plaintiff  and  defend- 
ant entered  into  a  contract,  in  writing,  a  copy  of  which  is 
hereto  attached,  marked  '•  Exhibit  A,"  whereby  plaintiff  sold 
to  the  defendant  the  following  premises :  [Description.']  It  was 
stipulated  and  agreed  in  said  contract  that  said  defendant 

should  pay  for  said  premises  the  sura   of  % ,  the  money 

to  be  paid  and  the  deed  delivered  on  the  day  of  , 

18—. 

That  on  said  day  the  plaintiff  tendered  to  the  defendant  a 
good  and  sufficient  warranty  deed  of  conveyance  of  said  land, 
free  and  clear  of  all  claims  and  incumbrances,  upon  the  pay- 

1  Waterson  v.  Ury,  5  O.  C.  C.  347.        7  Purcell  v.  Henny,  28  O.  S.  39.  The 

2  Bridenbaugh  v.  King,  42  O.  S.  410.     covenant  of  seizin  is  not  broken  until 
'  Bourman   v.  Sunnuchs,   42  Wis.     eviction.     See  ante,  sec.  477 ;    Great 

285 ;  Gray  v.  Tyler,  40  Wis.  579.  Western  Stock  Co.  v.  Saas,  24  O.  S. 

*  Hampson  v.  Fall,  64  Ind.  382.  542. 

» Morrill  v.  Douglas,  14  Kan.  293.  8  Cincinnati  v.  Brachman,  35  O.  S. 

6  0.  Code,  sec.  5780.  289. 
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ment  by  said  defendant  of  the  sum  of  $ ,  in  accordance 

■with  the  terms  of  said  contract. 

That  the  defendant  neglected  and  refused  to  pay  the  pur- 
chase-money of  said  land,  and  has  wholly  failed  to  comply 
with  the  terms  of  said  contract. 

That  the  plaintiff  has   sustained  damages    in  the   sum  of 


\_Ppayer.'] 

EECOVEEY   OF   POSSESSION   OF    EEAL   ESTATE. 

Sec.  1044.  Parties  plaintifiF  in  actions  to  recoyer  real  es- 
tate.—  Tenants  in  common  may  under  the  code  maintain  a 
joint  action  for  the  recovery  of  the  possession  of  real  estate.^ 
Some  courts  hold  that  one  cannot  maintain  the  action  for  the 
recovery  of  the  whole  premises  but  all  should  join;  or  each 
may  bring  a  separate  action  for  the  recovery  of  his  particu- 
lar share,^  while  still  others  hold  that  one  tenant  in  common 
may  recover  the  entire  common  property  as  against  a  stranger.' 
The  action  may  be  brought  by  a  reversioner  where  a  life-ten- 
ant has  suffered  the  land  to  be  sold  for  taxes,*  or  by  preter- 
mitted heirs  for  a  share  or  inheritance  in  the  land  of  their 
parents;' prior  possession  of  an  ancestor  being  presumptive 
evidence  of  title  is  sufficient  for  heirs  to  maintain  the  action 
against  an  intruder;^  or  by  a  personal  representative  for  the 
recovery  of  land  fraudulently  conveyed  by  a  decedent,^  or  by 
a  county  for  lands  \vhich  it  owns,®  or  by  a  trustee.'  Under 
former  provisions  a  husband  entitled  to  curtesy  could  main- 
tain the  action  to  recover  land  which  belonged  to  his  wife 
upon  her  death.'"     It  has  been  held  that  a  person  holding  title 

1 0.   Code,   sec.    5005 ;    Alford    v.  Cracken  v.  McCracken,  67  Mo.  591 ; 

Dewin,  1  Nev.  207.  O.  Code,  sec.  5976. 

2  Hasbrouck  v.  Bunce,  62  N.  Y.  475.  6  Ludlow  v.  McBride,  3  O.  244. 

swinthrop   v.    Grimes,    W.    330;  7  Q.  Code,  sec.  6140.     See  Spoors  v. 

Dolph  V.  Barney,  5  Oreg.  193 ;  Hart  Coeu,  44  O.   S.   477.     But  this  right 

V.  Robinson,   21   Cal.   346 ;  Stark   v.  can  be  exercised  only  so  far  as  it 

Barrett,   15   Cal.   371 ;   Touchard    v.  may  be  necessary  to  sell  the  land  to 

Crow,  20  Cal,   162.     One  tenant  in  pay  debts.     Humphreys  v.  Taylor,  6 

common   may  maintain   the  action  Oreg.  260 ;  Kirk  v,  Carr,  54  Pa.  St 

against  his  co-tenant  White  v.  Sayre,  285. 

2  O.   110;  Penrod  V.   Banner,  19  O.  8  Lincoln  Co.  v.  McGruder,  3  Ma 

218.  App.  314 

4  McMillan  v.  Robbins,  5  O.  28.  » Moore  v.  Burnett  H  O.  834. 

»  Pounds  V.  Dale,  48  Mo.  270 ;  Mc-  i"  Hall  v.  Hall,  32  O.  S.  184 
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merely  by  adverse  possession  may  bring  the  action.^  In  Ohio 
a  person  seeking  the  recovery  of  real  property  must  be  the 
owner  of  the  legal  estate  therein  ;2  and  hence  the  action 
cannot  be  sustained  by  a  mortgagee  after  condition  broken, 
as  the  legal  title  remains  in  the  mortgagor  notwithstanding 
the  breach,'  A  person  holding  premises  under  a  contract  of 
purchase  is  not  possessed  of  a  legal  estate  and  cannot  there- 
fore maintain  the  action.^  !Nor  can  trustees  of  a  religious 
society  holding  legal  title  maintain  a  suit  in  equity  to  estab- 
lish title  ao'ainst  defendants  who  claim  a  better  title  as  the 
lawful  trustees  of  such  society.*  A  person  having  exclusive 
title  should  not  join  with  him  those  having  no  title.^  Kor 
can  two  persons  claiming  the  whole  or  a  parcel  of  land  by  a  title 
hostile  to  each  other  unite  as  plaintiffs  against  a  third  person 
in  possession.'^ 

Sec.  1045.  Parties  defendant  iu  actions  to  recover  real 
estate. —  The  action  being  a  possessory  one  should  be  brought 
against  the  occupant  and  not  those  who  are  not  in  possession 
at  the  commencement  of  the  suit,^  although  a  person  who 
claims  and  defends  the  title  of  a  tenant  in  possession  is  a 
proper  defendant.^  Several  parties  who  occupy  different  parts 
of  land  should  not  be  joined  as  defendants.'"  Where  the  land 
is  in  possession  of  a  tenant  the  landlord  is  a  necessary  party, 
as  is  also  the  tenant  so  long  as  his  tenancy  continues."  Where 
several  defendants  defend  jointly,  judgment  may  be  rendered 
for  or  against  one  or  more  of  them.'^    A  person  who  has  been 

1  Hackett  v.  Marmet  Co.,  52  Fed        »  Garner  v.  Marshall,  9  Cal.  268. 
Rep.  268.  9  Abeel  v.  Van  Gelder,  36  N.  Y.  513. 

2  O.  Code,  sec.  5781.     See  sec.  1046,       w  Dillaye  v.  Wilson,  43  Barb.  261. 
jiost  1^  Finnegan  v.  Caraher,  47  N.  Y.  493. 

3  Malloy  V.  Malloy,  35  Neb.  224 ;  A  tenant  or  sub-tenant  cannot  con- 
52  N.  W.  Rep,  1097.  An  early  case,  trovert  the  landlord's  title,  but  may 
however,  held  otherwise.  Ely  v.  Mc-  show  that  it  terminated  after  the  ex- 
Guire,  2  O.  223  (1826).  And  so  in  ecution  of  the  tenant's  lease.  De- 
New  York.  Murray  v.  Walker,  31  vacht  v.  Newsam,  3  O.  57.  Where  a 
N.  Y.  399.  landlord  is  made  a  party  the  plaintiff 

*  Malloy  V.  Malloy,  35  Neb.  224.  cannot  insist  upon  joining  the  ten- 

5  Harper  v.  Crawford,  13  O.  129.  ants  under  him.  Doe  v.  Roe.  4  O. 
See  Church  v.  Smithers,  12  O.  S.  248.  435. 

6  Adams  v.  Turner,  7  O.  (Pt.  2),  12  Humphries  v.  Hoffman,  33  O.  S. 
478.  395. 

7  Hubble  V.  Learch,  58  N.  Y.  23. 
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made  nominally  a  defendant  may  upon  motion  amend  the 
petition  so  as  to  mal^e  a  party  a  co-plaintiff  instead  of  a  de- 
fendant.^ But  one  not  connected  with  the  right  of  possession 
claimed  by  the  plaintiff,  but  asserting  paramount  title  to  both 
defendant  and  plaintiff,  cannot  intervene.^  Under  the  code, 
however,  any  person  claiming  an  interest  in  the  property 
may  on  application  be  made  a  party.' 

Sec.  1046.  Recovery  of  possession  of  land  —  Ejectment  — 
The  petition. —  The  action  for  the  recovery  of  real  property 
under  the  code  supersedes  the  old  action  of  ejectment,  al- 
though it  is  the  same  in  substance.*  A  federal  court  in  a  case 
recently  brought  under  the  Ohio  code  has  likened  it  unto  the 
common-law  ejectment,  and  held  that  questions  cannot  be 
brought  into  the  action,  either  by  plaintiff  or  defendant,  which 
are  of  an  equitable  character  involving  equitable  remedies.* 
This  principle,  however,  takes  us  back  to  the  old  forms;  and 
although  there  may  have  been  reasons  for  the  statement  in  the 
particular  action  mentioned,  yet  the  statements  of  the  court 
are  too  broad  to  be  in  harmony  with  the  liberality  of  the  code. 
Under  the  code  none  of  the  technical  allegations  peculiar  to  the 
old  action  of  ejectment  are  necessary.^  It  is  true  that  so  far 
as  the  plaintiff  is  concerned  he  must  recover,  if  at  all,  upon  his 
legal  title,'  but  it  is  otherwise  as  to  the  defendant.^  The  peti- 
tion under  the  code  must  aver  that  the  plaintiff  has  a  legal 
estate  in  the  premises  sought  to  be  recovered.^    It  is  not  es- 

1  Clark  V.  Clark,  20  O.  S.  128.  35  Neb.  227.     In  Kansas  any  kind  of 

2  Porter  v.  Garrissino,  51  Gal.  559;  title,  legal  or  equitable,  is  sufficient 
Files  V.  Watt,  28  Ark.  151 ;  Colgrove  Simpson  v.  Boring.  16  Kan.  248.  Re- 
V.  Koonce,  76  N.  G.  363.  covery  may  be  had  for  any  portion. 

3  O.  Code,  sec.  5014.  Everett  v.  Lusk,  19  Kan.  195.    Or  for 
*  Smith  V.  Findlay,  2  Handy,  69 ;    any  interest  he  may  prove  less  than 

Young  V.  Board,  51  Fed.  Rep.  585.  bis  claim.     Treon  v.  Emerick,  6  O. 

6  Young  V.  Board,  51  Fed.  Rep.  585.  392  (1834).     Or  upon  possessory  title 

6  Payne  v.  Tredvvell,  16  Cal.  223.  alone  where  no  better  is  set  up  by 

7  Young  V.  Board,  51  Fed.  Rep.  585 ;  the  defendant.  Ludlow  v.  Barr,  3  O. 
O.  Code,  sec.  5781.  407;  Abram  v.  Will,  6  0.   164;  De- 

8  See  sec.  1050,  post.  vacht  v,  Newsam,  3  O.  57.   Legal  title 
»0.    Code,  sec.    5781.    To    entitle    will  prevail  where  the  equities  are 

plaintiff  to  recover  he  must  possess  a  equal.     Evans  v.  Land  Co.,  21  S.  W. 

legal  estate  in  the  premises.    Dale  v.  Rep.  670  (Tenn.,  1893).    An  action  by 

Hunneman,  12  Neb.  221 ;  O'Brien  v.  the  owner  of  the  legal  title  for  the 

Gasliu,  20  Neb.  347 ;  Malloy  v.  Malloy,  recovery  of  land  held  under  contrac 
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sential  that  the  exact  Languageof  the  statute  be  adopted  in  the 
petition,  as  that  he  has  a  legal  estate  therein,  but  any  ordinary 
and  concise  language  meaning  the  same  thing  will  answer.^ 
It  is  said,  too,  that  title  may  be  averred  in  general  terms,'^  al- 
though a  general  allegation  must  yield  to  a  specific  one;  and 
if  the  specific  allegation  does  not  show  title  the  petition  is  bad.' 
Averments  of  deraignment  of  title  should  not  be  made;*  but 
if  a  plaintiff  undertakes  to  make  such  averments,  every  fact 
which  he  may  be  required  to  prove  must  be  alleged.'  If  a 
will  constitutes  a  link  in  the  chain,  it  must  be  averred  that  the 
same  was  admitted  to  probate.®  It  is  not  necessary  to  state 
how  the  title  or  ownership  is  derived.''  A  petition  which 
states  that  plaintiff  is  the  owner  and  entitled  to  the  immediate 
possession  is  not  defective  for  want  of  an  averment  that  he 
owns  the  same  in  fee-simple.^  A  present  ownership  in  fee  and 
a  right  to  the  immediate  possession,  together  with  a  wrongful 
withholding  of  premises,  constitute  a  good  cause  of  action  for 
the  recovery  of  real  property.'  Though  an  allegation  that 
the  defendant  unlawfully  keeps  the  plaintiff  out  of  possession 
is  essential,  yet  the  absence  of  such  an  averment  will  not  be 
fatal  if  no  objection  is  made.'"    It  is  not  essential  that  the 

cannot   be    maintained    unless    the  the  defendant  is  in  actual  possession, 

plaintiff  states  in  his  petition  that  he  and  that  a  demand  in  writing  lias 

has  comphed  with  the  terms  of  the  been  made  for  the  surrender  thereof, 

contract    Zolter  v.  Lampson,  2  Clev.  is  sufficient  to  warrant  a   recovery. 

Rep.  10.  Wells  v,  Masterson,  6  Minn.  566.     It 

iSwayanie  v.  Vess,  91   Ind.   584;  must  be  also  stated  that  the  plaintiff 

Dunn  V.  Remington,  9  Neb.  83.  is  entitled  to  possession.   McKinley  v. 

2  Castro  V.  Richardson,  18  Cal.  478.  Tuttle,  42  Cal.  570.     A  plaintiff  may 

3  Morgan  v.  Railway  Co.,  120  Ind.  recover  upon  his  possession  as  be- 
101;  Reynolds  v.  Copeland,  71  Ind.  tween  himself  and  a  stranger  who 
422.  has  dispossessed   him.     Newnam  v. 

*Larco  v.  Casanenva,  30  Cal.  560.  Cincinnati,  18  O.  323.     And  to  war- 

5  Castro  V.  Richardson,  18  Cal.  478.  rant  a  recovery  upon  prior  possession 

®  Id.  alone  it  must  be  actual  and  notorious. 

^Kansas   Pacific   Ry.   Co.   v.   Me-  Abram  v.  Will,  6  O.  164    Prior  pos- 

Bratney,  12  Kan.  9.  session  being  presumptive  evidence 

^Scallon  V.  Winter,  2  C.  S.C.  R.  156.  of  title,  when  uncontradicted  is  suf- 

•  Merrill  v.  Bearing,  22  Minn.  376 ;  ficient  to  recover  as  against  a  mere 

Walter  v.  Lockwood,  23  Barb.  228;  intruder.    Ludlow  v.  McBride,  3  O. 

Payne  v.  Tredwell,  16  Cal.  223.     A  241. 

petition  which  states  that  plaintiff  is       i" Middletown  v,  Westenny,  7 O. C. C. 

the  owner  in  fee  of  land  of  which  393. 
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petition  contain  averments  showing  that  plaintiff  is  within 
any  of  the  exceptions  of  the  statute  of  limitations,  unless  it 
appears  from  the  facts  alleged  that  the  action  is  barred.^ 

The  property  must  be  described  with  sufficient  certainty  to 
enable  the  officer  to  identify  it.^  The  petition,  however,  may 
be  amended  where  it  does  not  contain  a  proper  description.^ 
But  where  there  is  an  omission  in  the  description  of  a 
portion  of  the  premises,  the  petition  cannot  thereafter  be 
amended  so  as  to  include  the  omitted  part  when  the  statute 
of  limitation  has  run  as  to  that  omitted.*  It  is  not  necessary 
to  allege  demand  unless  the  relation  of  landlord  and  tenant 
exists  between  the  parties.*  If  a  right  to  recover  is  shown  to 
have  existed  at  the  time  of  the  commencement  of  the  suit, 
but  which  terminates  during  the  pendency  of  the  action, 
the  plaintiff  may  recover  for  withholding  the  property.® 
Where  a  plaintiff  parts  with  his  title  during  the  pendency  of 
the  action  it  may  be  continued  in  his  name,  unless  the  grantee 
applies  to  be  substituted  as  plaintiff.^  An  action  for  damages 
for  withholding  property  and  one  for  the  recovery  thereof 
may  be  joined  in  one  action,^  as  well  as  with  one  for  rents 
and  profits.^  To  warrant  a  recovery  of  damages  the  same 
must  be  specially  alleged  in  the  petition.^" 

Sec.  1047.  Petition  for  possession  merely. — 

Plaintiff  states  that  he  is  the  owner  of  and  seized  in  fee- 
simple  of  the  following  described  lands  and  tenements  situate 
in  the  county  of ,  to  wit:  [Description.'] 

That  the  said  plaintiff  is  entitled  to  the  possession  of  said 

1  Forest  v.  Jelke,  7  O,  C.  C.  23.  9  Lord  v.  Bearing,  24  Minn.   110; 

2R.  S.,  sees.  5781,  5795;  Cunning-  Van  Devort  v.  Gould,  26  N.  Y.  639. 

hamv.McCullum,  98  lud.  38;  Franco  i<»  McKinley  v.  Tuttle,  43  CaL  570. 

V.  Allman,  77  Ind.  417 ;  Dale  v.  In-  It  has   been  held   that  a  claim  for 

surance  Co.,  89  Ind.  473 ;  Lewis  v.  damages  for  withholding  possession 

Owne,  64  Ind.  446 ;  Brown  v.  Ander-  does  not  include  rents  and  profits 

son,  90  Ind.  93.  during  such  time  as  the  possession 

3  Russell  V.  Conn.,  25  N.  Y.  81 ;  Olen-  has  been  wrongfully  withheld.     That 

dorf  V.  Cook,  1  Lans.  37.  is  a  separate  cause  of  action.    Lamed 

*  Hills  V.  Ludwig,  46  O.  S.  373.  v.  Hudson,  57  N.  Y.  151.     Ejectment 

*McCaslin  v.  State,  99  lud.  423.  is  not  the  proper  remedy  for  the  re- 

6  O.  Code,  sec.  5784.  c jve;  y  of  a  mere   easement     Child 

'Camarillo  V.  Fenlon,  49  Cal.  202.  v.  Ciiappell,  9  N.  Y.  246;  Strong  v. 

SMcKinney  v.  McKinney,  8  O.  S.  Brooklyn,   68  N.  Y.   1;  Pinkum  v. 

428.    Contra,  Holmes  v.  Williams,  16  Eau  Claire,  81  Wis.  301. 

Minn.  164. 
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premises,  and  that  the  said  defendant  unlawfully  keeps  him 
out  of  the  possession  thereof. 

That  said  plaintiff  therefore  prays  judgment  against  the 
said  defendant  for  the  recovery  of  possession  of  said  premises 
and  for  the  said  sum  of dollars,  his  damages  so  as  afore- 
said sustained. 

Note.— Adapted  from  Bechtel  v.  Cook.  Supreme  Court,  unreported.  No. 
2044 ;  Code,  sec.  5781. 

Sec.  1048.  Petition  for  possession  and  rents. — 

1.  The  plaintiff  has  a  legal  estate  in,  and  is  entitled  to  the 
immediate  possession  of,  the  following  described  real  prop- 
erty, situate   in  the  county  of  ,  and  state  of  Ohio,  and 

bounded  and  described  as  follows,  viz.:  [Description.] 

The  defendant  unlawfully  keeps  the  plaintiff  out  of  the  pos- 
session of  said  premises. 

2.  The  defendant,  while  unlawfully  keeping  plaintiff  out  of 

the  possession  as  aforesaid,  has,  ever  since  the  day  of 

,_  18 — ,  excluded  plaintiff  from  the  rents,  issues  and  projBts 

of  said  premises,  and  refuses  to  account  to  plaintiff  therefor, 
or  pay  to  him  any  part  of  the  value  thereof.  The  value  of 
the  rents,  issues  and  profits  from  said  date,  and  the  damages 
for  withholding  said  premises  from  plaintiff,  amount  to  $ . 

Wherefore  plaintiff  asks  judgment  for  the  delivery  of  said 

real  property,  and  for  said  sum   of  $ ,  and  for  all  other 

proper  relief. 

Note.— From  Card  v.  Moffitt,  Supreme  Court,  unreported.  No.  1736. 
There  are  two  causes  of  action  and  should  be  stated  as  in  next  section. 

Sec.  1049.  Petition  for  possession  and  damages. — 

First  cause  of  action:  The  said  plaintiff  complains  of  the 
said  defendant  for  that  the  said  plaintiff  is  now,  and  has  been 

ever  since  the day  of ,  18—,  seized   of  an  estate  for 

life  in  the  following  lands  and  tenements  situate  in  the  town- 
ship of ,  county  of ,  and  state  of  Ohio,  and  known  as 

being  part  of ,  and  is  bounded  as  follows:  [Description.'] 

That  he  is  now,  and  has  been  during  all  the  time  herein- 
before mentioned,  entitled  to  the  possession  thereof,  and  that 
the  said  defendant  unlawfully  keeps,  and  has  unlawfully  kept, 
him  out  of  the  possession  of  a  certain  portion  thereof,  to  wit, 
- —  of  an  acre  of  the  aforesaid  described  land,  during  all  the 
time  hereinbefore  mentioned. 

The  said  plaintiff  therefore  prays  judgment  against  the- 
said  defendant  for  the  recovery  of  the  possession  of  said 
l^remises. 

Second  cause  of  action:  Plaintiff  says  that  he  adopts  and 
reiterates,  the  same  as  though  herein  rewritten,  all  the  facts 
set  forth  and  allegations  contained  in  her  foregoing  first  cause 
of  action,  and  makes  the  same  a  part  of  this  his  second  cause 
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of  action,  and  further  says  that  the  said  defendant  has  beer. 
in  the  possession  of  the  said  premises,  receiving  the  rents, 

issues  and  profits  thereof,  from  the  day  of  ,  18 — , 

up  to  the  time  of  the  commencement  of  this  action,  and  he 
avers  that  he  has  sustained  damages,  by  the  unlawful  with- 
holding of  the  possession  of  the  said  premises  during  all  that 
time,  in  the  sum  of dollars. 

Wherefore  he  prays  judgment  against  the  said  defendant 
for  the  recovery  of  the  possession  of  the  said  premises,  and 

also  for  the  said  sum  of dollars,  his  damages  so  as  afore 

said  sustained. 

Sec.  1050.  Action  to  recover  possession  of  real  estate  — 
Defenses. —  The  code  allows  a  defendant  to  enter  a  general 
denial  as  to  the  title  alleged  in  the  petition,  or  that  he  with- 
holds the  possession ;  ^  and  under  it  he  may  prove  any  fact 
tending  to  show  that  the  plaintiff  has  not  the  title  or  the 
right  to  possession,-  or  he  may  show  an  adverse  occupancy  of 
the  premises  by  himself  or  his  grantor  for  more  than  twenty- 
one  years ; '  or  a  paramount  title :  ^  or  that  the  action  is  barred 
by  the  statute  of  limitations;^  or  it  may  be  shown  that  the 
premises  were  purchased  at  an  administrator's  sale.®  In  fact, 
a  general  denial  will  put  in  issue  all  allegations  of  title  and 
allow  the  defendant  to  prove  any  facts  which  tend  to  show 
that  there  is  no  title  in  the  plaintiff.'  He  may,  however,  if 
he  prefers,  set  out  fully  and  specifically  the  facts  constituting 
his  defense,  in  which  event  his  answer  must  be  governed  by 
the  ordinary  rules  of  pleading.^  Where  both  parties  derive 
title  from  the  same  source,  neither  is  permitted  to  deny  the 

1 0.  Code,  sec.  5783.  right  of  the  plaintiff  to  the  posses- 

2  Wicks  V.  Smith,  18  Kan.  508.  sion.     Smith  v.  Hobbs,  49  Kan.  800; 

3  Forest  v.  Jelke,  7  O.  C.  C.  23.  31  Pac.  Rep.  687.     Under  a  denial  of 
*  Matkin  v.  Marx,  96  Ala  501 ;  11  the  title  of  the  plaintiff,  possession  by 

S.  Rep.  633.  the  defendant  shall  be  taken  as  ad- 

5Kyser  v.    Cannon,  29  O.   S.  859.  mitted.     O.   Code,    sec.    5782.     The 

Pleading    statute    of    limitation    is  defendant  cannot,  after  plaintiff  has 

equivalent    merely   to    a    denial    of  established  his  legal   title,  show  an 

title.     Id. ;  Rhodes  v.  Gunn,  35  O.  S.  equity  in  himself  under  a  parol  con- 

387;  Powers  v.  Armstrong,  36  O.  S.  tract     Stewart  v.  Hoag,  12  O.  S.  623. 

860.  An  answer  denying  that  plaintiff  has 

fiMacey   v.    Stark,  21   S.  W.    Rep.  any  legal  estate  in  or  is  entitled  to 

1088  (Mo.,  1893).  the    possession    of   the  premises    is 

7  Northern  Pac.  R.  R.  Co.  v.  McCor-  simply  a  denial  of  legal  title.     Rothe 

mick,  55  Fed.   Rep.  601.     Anything  v.  Railroad  Co.,  37  O.  S.  147. 

may   be    shown   which    rebuts    the        s  Wicks  v.  Smith,  18  Kan.  508. 
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title  of  the  other.'  The  burden  of  proving  title  being  upon 
plaintiff,  he  must  recover,  if  at  all,  upon  the  strength  of  his 
own  title  and  not  by  reason  of  any  weakness  in  that  of  his 
adversary.^  Several  defendants  may  unite  and  defend  jointly,' 
and  if  one  does  not  defend  for  the  whole  premises  his  answer 
sliould  describe  the  particular  part  for  which  the  defense  is 
made.*  The  action  being  a  substitute  for  the  common-law 
action  of  ejectment,  a  defendant  may  set  up  as  many  defenses 
as  he  may  have,  whether  they  be  what  has  heretofore  been 
denominated  legal  or  equitable,  or  both  may  be  joined.'* 

The  decision  just  referred  to  in  the  note  is  contrary  to  the 
code,  the  decisions  and  the  universal  practice  thereunder; 
as  a  defense  based  upon  an  equitable  title,  and  right  of  pos- 
session thereunder,  may,  wlien  specially  pleaded,  be  shown 
under  a  general  denial,^  and  an  equitable  defense  may  be  in- 
terposed the  same  as  in  an  action  at  law.'  The  rule  could 
not  justly  be  otherwise  since  legal  and  equitable  actions  have 
been  united.  A  defendant  may  elect  to  rely  on  an  equitable 
title  or  upon  a  counter-claim,  or  may  maintain  an  action 
thereon.^  "Where  the  equitable  defense  is  such  that  it  may, 
if  true,  defeat  the  action,  trial  should  be  had  first  upon  it.^ 
But  a  holder  of  a  legal  title  cannot  set  up  a  countervailing 
equity  in  a  third  person  with  whom  he  is  not  in  privity,  or 
who,  being  a  party,  confesses  the  equitable  title.'"  And  a 
vendee,  under  a  contract  of  sale  brought  hy  his  vendor,  may 
assert  the  same  equitable  rights  as  he  could  if  a  party  to  an 
action  for  specific  performance."  But  equitable  title  without 
possession  cannot  be  set  up  as  a  defense.'-  A  defendant  may  also 

1  Dolph  V.  Barney,  5  Oreg.  192.  equitable  estoppel  could  not  be  urged, 

2Blackman  v.  Riley,  138  N.  Y.  318-  and  that  fraud  aud  mistake  have  no 

325.  place  here.     Youn?  v.  Board,  51  Fed. 

8  Humphries  v.  Huflfman,  38  O.  S.  Rep.  585.     See  arite,  sec.  1046. 

395.  *  Powers   v.  Armstrong.  36   O.  S. 

*  O.  Code,  sec.  5782.  357. 

5  0.   Code,  sec.   5782.     Under  this  '  Murray  v.  Walker,  31  N.  Y.  399. 

provision  the  United  States  circuit  ^  Witte  v.  Lockwood,  39  O.  S.  141. 

court  has  made  the  broad  statement  ^Dodsworth  v.  Hoppel,  33  O.  S.  16. 

that  only  such  defenses  as  were  avail-  i"  ]\icKmzie  v.  Penell,  15  O.  S.  162. 

able  at  Jaw  could  be  made  to  this  ac-  i'  Cavalli  v.  Allen,  57  N.  Y.  508. 

tion,  aud  that  equitable  defenses  are  i2Spencer    v.    Marckel,    2    O.    263 

out  of  place,  and  especially  that  an  (1820). 
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avail  himself  of  any  fraud  committed  against  him  as  a  defense.' 
The  possession  necessary  to  bar  an  action  need  not  be  contin- 
uous for  the  period  of  limitation  in  any  one  occupier*,*  and 
an  answer  disclaiming  possession  other  than  as  a  tenant  of  a 
third  party  whose  title  is  given  is  no  defense  unless  the  title 
be  perfect.'  Nor  is  the  fact  that  the  plaintiff  takes  possession 
after  suit  commenced  a  good  defense ;  *  nor  can  a  tenant  con- 
trovert the  title  of  his  landlord  except  to  show  that  it  expired 
after  the  execution  of  the  lease  under  which  the  tenant  en- 
tered ; '  nor  can  the  fact  that  a  mortgao^e  was  given  for  an 
illegal  consideration  be  urged  as  a  defense;*  nor  can  the 
action  be  sustained  against  a  railroad  company  to  recover 
land  on  which  the  road  is  located  and  operated  after  public 
rights  have  intervened;'  nor  can  a  defendant  impeach  the 
validity  of  a  lease  which  he  has  purchased  as  against  the  heirs 
of  the  original  lessee;^  nor  will  descent  cast  upon  parties  in 
possession  after  the  action  be  a  bar.® 

A  defendant  may,  by  a  supplementary  answer,  set  up  title 
acquired  j^&i^dente  lite,  or  other  matters  of  defense  arising  sub 
sequent  to  the  commencement  of  the  suit.'°  A  person  who 
has  acquired  the  possession  of  property  honestly  under  a  color 
of  title  may  show  an  outstanding  title  in  a  stranger,  even 
though  the  naked  title  be  in  another,  unless  the  plaintiff  is 
entitled  to  the  possession."  A  recital  in  a  deed  by  one  tenant 
in  common  to  a  stranger  cannot  affect  any  right  of  another 
tenant  who  sues  for  the  recovery  of  the  entire  estate.'^  And 
where  a  person  is  permitted  to  defend  in  place  of  the  defend- 

1  Peterson  v.  Brown,  17  Nev.  172 ;        *  Devacht  v.  Nevvsam,  3  O.  59. 

30  Pac.   Rep.    697   (1882);   Franklin  «  Williams  v.  Englebrecht,  37  O.  S. 

V.  Kelly,  2  Neb.  79.     As  well  as  of  383  (1881). 

the  act  relating  to  occupying  claim-  "^  Morgan  v.  Railway  Co.,  30  Ind. 

ants  of  land.     R  S.,  sec.  5785.     See  101 ;  Kincaid  v.  Indiana,  etc.,  124  Ind. 

pofit,   sec.    1055.     A  defendant  who  577,582;  Louisville,  etc.  R  R.  Co.  v. 

claims  protection  as  a  bona  fide  pur-  Beck,  119  Ind.  124. 

chaser  without  notice  must  deny  no-  ^  Hart  v.  Johnson,  6  O.  88. 

tice,  even  though  not  alleged  in  the  ^  Holt  v.  Hemphill,  3  O.  232. 

petition.     Daily  v.  Kingsley,  35  Neb.  1»  Moss  v.  Shear,  30  Gal.  467.     See 

835.  Dawson  v.  Porter,  3  O.  305. 

2  McNeely  v.  Langan,  22  O.  S.  32.  "  Fowler  v.  Whitman,  2  O,  S.  270. 
»  Harkness  v.  Corning,  24  O.  S.  416.  See  Perkins  v.  Dibble,  10  O.  433. 

<  McChesnoy  v.  Wainright,  5  O.  12  Thomason  v.  Dayton,  40  O.  S.  63. 
452. 
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ant  in  possession,  he  cannot  set  up  any  defense  which  the 
tenant  himself  could  not  raake.^ 

Sec.  1051.  Answer  denying  ownership,  possession,  etc., 

claiming  adverse  possession  for  twenty-one  years.— 

And  now  comes  the  said  defendant,  L.  C,  and  for  answer 
to  the  plaintiff's  petition  says: 

1.  He  denies  that  the  plaintiff  is  seized  in  fee-simple  of  the 
lands  in  said  petition  described.  Denies  that  the  plaintiff  is 
entitled  to  the  possession  of  the  same.  Denies  that  he  is  en- 
titled to  or  has  sustained  damage  bv  reason  of  any  act  of  the 

defendant,  in  the  sum   of  dollars  or  any  other  sum  of 

money.  And  denies  that  the  premises  described  in  said  peti- 
tion are  a  part  of  or  belonging  to  the  east  half  of  the  north- 
east quarter  of  section  four,  in  township  number  three  south, 
range  twelve  east,  in  the  county  of ,  Ohio. 

2.  And  the  said  defendant,  further  answering,  says  that  the 
said  plaintiff  ought  not  to  have  his  said  action  against  him; 
because  he  says  that  the  said  defendant  and  those  under 
whom  he  claims  said  premises  have  for  more  than  twent}'^- 
one  years  next  before  and  preceding  the  bringing  of  this 
action  continuously  held  and  kept  said  premises  in  possession 
adversely  to  the  right  of  the  plaintiff  and  all  other  persons, 
and  this  he  is  ready  to  make  appear. 

Sec.  1052.  Answer  of  bona  fide  purchaser  without  notice. 

On  the  day  of ,  18 — ,  one  C.  D.  was  in  posses- 
sion of  the  following-described  real  estate,  to  wit:  [describe 
it],  being  the  property  set  forth  in  said  petition,  and  claimed 
by  the  plaintiff. 

That  the  defendant,  believing  said  C.  D.  to  be  the  owner 
thereof,  on  said  day  purchased  said  real  estate  from  him  for 

the  sum  of  $ ,  and  received  from  him  a  deed  of  that  date, 

duly  executed  and  acknowledged,  which  deed  contained  a 
covenant  that  he  was  seized  in  fee  of  said  premises,  and  that 
they  were  free  from  inumbrances. 

That  on  the day  of ,  18 — ,  the  defendant  actually 

paid  said  C.  D.  the  sum  of  8 for  said  land,  having  no 

notice  whatever  at  the  time  of  receiving  said  deed  or  of  the 
payment  of  said  purchase-money  of  any  claim,  right,  title  or 
interest  of  the  plaintiff  or  of  any  other  person  in  said  real  es- 
tate except  C  D. 

Sec.  1053.  Another  form  of  denial. — 

P.  W.  for  his  answer  herein  says: 

1.  He  denies  that  plaintiff  has  a  legal  estate  in,  is  the 
owner  in  fee-simple  or  is  entitled  to  the  possession  of  the 
lands  and  tenements  in  the  petition  described,  and  denies  that 

I  Whissenhunt  v.  Jones.  80  N.  C.  34a 
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he  is  entitled  to  the  rents,  issues  and  profits  from  the  same 
from  said day  of ,  18 — ,  or  from  an}^  other  date. 

2.  For  a  second  defense  this  defendant  says  tliat  the  cause 
of  action  in  the  petition  set  forth  did  not  accrue  within  twenty- 
one  years  next  before  this  action  was  begun. 

G.  A.  and  J.  E.,  Attorneys. 

Sec.  1054.  Answer  and  cross-petition  for  recovery  of  pos- 
session.— 

And  now  comes  the  defendant  L.  D.  G.,  and  for  answer 
and  cross-petition  in  this  action  saj^s  that  he  has  a  legal  estate 
in  and  is  the  owner  in  fee-simple  of  one  undivided  fifth 
part  of  all  that  part  of  the  west  half  of  in-lot  number  forty- 
six  in  the  cit}'  of  X,,  county  of  L.,  and  state  of  Ohio,  which  is 
in  the  plaintiff's  petition  described,  and  is  entitled  to  the  im- 
mediate possession  thereof. 

Wherefore  he  prays  judgment  for  the  possession  of  said  real 
estate,  and  that  his  said  one-fifth  part  thereof  may  be  set  off 
to  him  in  severalty,  and  for  all  proper  relief. 

Sec.  1055.  Occupying  claimants  —  When  allowed  for  im- 
provements.— When  one  is  in  possession  of  land  by  plain  and 
connected  title  in  law  or  equity,  or  by  deed,  devise,  descent, 
contract,  bond,  agreement,  from  another  claiming  title,  or  by 
deed  under  a  sale  on  execution,  or  under  a  tax  sale,  or  sale 
made  by  executors,  administrators  or  guardians,  or  other  per- 
sons in  pursuance  of  an  order  of  court  or  decree  in  chancery, 
and  has  obtained  title  and  is  in  possession  without  fraud  or 
collusion,  he  cannot  be  evicted  by  an  action  for  the  recovery  of 
realty  under  the  code  by  a  person  setting  up  adverse  or  bet- 
ter title,  until,  previous  to  being  notified  of  the  commencement 
of  the  suit  on  the  adverse  claim,  he  is  paid  the  full  value  of  per- 
manent improvements  made  by  him,  or  unless  he  refuses  upon 
demand  to  pay  to  the  person  claiming  the  adverse  title  the 
value  of  the  land  without  improvement.^  A  person  may 
claim  the  benefit  of  this  act  only  when  in  possession,  and 

1R.S.,  sec.  5786.     Nor  can  a  court  improvements,   in   which  event    he 

render  judgment  against  an  occupy-  must    tender    a    general    warranty 

iug  claimant  in  any  such  action.   The  deed.     R  S.,  sec.  5788.     When  occu- 

question  of  the  compensation  to  be  pant  may  have  action  for  title.    See 

allowed  and  paid  to  mm   must  be  R  S.,  sec.  5796.    An  occupant  must 

tried  to  a  jury  m  the  manner  pre-  have  obtained  both  the  title  and  pos- 

scribed.     R    S.,   sees.   5788-94.     The  session  without  fraud.     Robinson  \ . 

successful  claimant  may  elect  to  re-  Ward,  5  W^.  L.  B.  465  (1848,  Sup.), 
ceive  the  value  of  the  land  without 
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when  he  has  been  evicted  by  a  title  both  paramount  and 
adverse.  Thus,  one  in  possession  under  a  contract  of  pur- 
chase, evicted  by  a  trustee  holding  a  legal  title,  is  not  in  pos- 
session under  an  adverse  title,  nor  entitled  to  compensation 
for  improvements.  But  the  fact  that  he  has  no  valid  defense 
to  an  action  for  the  recovery  of  the  premises  does  not  pre- 
clude him  from  being  awarded  compensation  for  improvements 
in  equity.^  Nor  is  a  tenant  for  life  who  obtained  title  and 
possession  with  knowledge  of  the  quantity  of  his  estate  en- 
titled to  a  benefit  of  the  statute  against  a  reversioner  or  re- 
mainderman.^ A  purchaser  from  a  judgment  debtor  of  land 
actually  levied  in  execution  is  not  entitled  to  the  benefit  of 
the  act.'  Kor  are  township  trustees  as  to  leases  of  school 
lands,*  or  a  mortgagee,  entitled  to  the  benefit  of  the  act.'  But 
a  purchaser  under  an  execution  or  administration  sale  is  en- 
titled to  the  benefit  of  the  act.^  Where  lands  which  have  been 
fraudulently  transferred  by  means  of  a  judicial  sale  have  de- 
scended to  an  heir  who  has  made  valuable  improvements 
thereon  in  good  faith,  he  is  entitled,  in  an  action  by  a  judgment 
creditor  to  set  the  same  aside,  to  set  up  his  claim  for  compen- 
sation for  the  improvements,  in  case  the  transfer  be  declared 
fraudulent.^  In  an  application  for  relief  under  this  act,  the 
mere  fact  of  notice  of  the  claim  which  is  successfully  asserted 
is  not  conclusive  of  the  fraud  and  collusion  on  the  part  of  the 
purchaser.  He  may  show  that  notwithstanding  such  notice 
he  purchased  in  good  faith  and  made  the  improvements  in  the 
belief  that  it  was  his  own  land.* 

Sec.  1056.  Pleading  by  occupying  claimant. — 

{^Caption  of  original  cause.] 

The  defendant  for  a  complaint  herein,  as  occupying  claim- 
ant, says:  That  he  ])urchased  the  bonds  described  in  the  plaint- 
iff's petition,  and  for  which  said  plaintiff  has  obtained  a  judg- 
ment herein  against  him  for  the  possession  thereof,  of  one 

1  Preston   v.   Brown,   35  O.   S.    18  s  Taylor  v.  Foster,  22  O.  S.  255. 

(1878).  6 Sellers    v.    Corwin,   5   O.   398-9; 

^Beardsley  v.  Chapman,  1    O.    S.  Longworth    v.  Wolfington,   6   O.    9 

118.  (1833). 

3  Vincent  v.  Goddard,  7  O.  (Pt  2),  ^  Bomberger  v.   Turner,    13   O.  & 

188.    See  Avery  v.  Wovvyer.  2  Clev.  263  (1862). 

Rep.  201 ;  s.  c,  4  W.  L.  N.  441.  8  Harrison  v.  Castner,  11  O.  S.  339. 

<Hart  V.  Johnson,  6  O.  88. 
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E.  F.,  who  executed  to  him  a  warranty  deed  therefor  on  the 
day  of ,  18 — . 

That  said  E.  F.,  at  the  time  this  defendant  purchased  the 
said  premises,  and  when  he  executed  the  deed  aforesaid, 
claimed  to  be  the  owner  in  fee-simple  thereof  by  virtue  of  a 
warranty  deed  executed  by  one  G.  H.,  who  at  the  time  of  the 
execution  of  said  last-mentioned  deed  claimed  to  be  the  owner 
•in  fee-simple  of  said  premises. 

That  this  defendant,  believing  he  was  acquring  a  good  title 
in  fee-simple  thereof  from  the  said  E.  F.,  took  possession  of 
said  premises  and  in  good  faith  made  valuable  and  lasting  im- 
provements thereon  before  the  commencement  of  said  action 
in  ejectment,  to  wit:  one  frame  barn. 

That  the  value  of  said  real  estate,  aside  from  said  improve- 
ments, is dollars ;  and  the  value  of  said  improvements,  at 

the  time  said  judgment  in  ejectment  was  rendered,  was 

dollars. 

That  this  defendant,  while  so  in  possession  of  said  premises, 
has  paid dollars  for  taxes  due  thereon. 

Wherefore  he  prays  judgment  for  the  value  of  said  improve- 
ments and  taxes. 

Note.—  This  may  be  filed  as  an  answer  in  an  action  for  the  recovery  of 
possession,  or  by  an  independent  action. 

Sec.  1057.  Petition  to  complete  contract. —  When  one  of 
two  persons  to  a  contract  to  convey  land  dies  before  the  con- 
veyance is  made,  the  survivor  may,  by  petition  against  the 
purchaser  and  the  heirs  of  the  deceased,  ask  to  be  authorized 
to  complete  the  same.^  And  the  personal  representative  of  a 
decedent  who  has  entered  into  a  contract  for  the  sale  of  realty 
may  also  file  a  petition  for  the  completion  of  such  contract.^ 
The  petitioner  in  such  case  must  set  forth  the  names  of  all  the 
contracting  parties,  giving  a  description  of  the  lands,  stating 
the  time  the  contract  was  made,  and  that  it  has  been  per- 
formed on  his  part.  He  is  also  required  to  annex  a  copy  of 
the  contract  to  his  petition.^ 

Sec.  1058.  Petition  to  sell  entailed  and  other  estates.— 
Authority  is  given  by  statute  to  courts  of  common  pleas  to 
order  the  sale  of  an  estate  held  by  a  tenant  entailed  for  life, 
or  by  the  grantee  or  devisee  of  a  qualified  or  conditional  fee,  or 
of  any  other  qualified,  conditional  or  determinable  interest,  or 
by  a  person  claiming  under  such  tenant,  grantee  or  devisee, 
or  by  the  trustees  or  beneficiaries,  when  satisfied  that  a  sale 

1  O.  Code,  sec.  5797.  »  O.  Code,  sec.  5798. 

2  O.  Code,  sec.  5800. 
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will  be  for  the  benefit  of  such  persons.^  This  is  not  applicable 
to  an  estate  in  dower.  A  petition  in  such  a  case  must  describe 
the  estate  to  be  sold,  giving  a  clear  statement  of  the  interest 
of  the  plaintiff,  as  well  as  a  copy  of  the  will,  deed  or  other  in- 
strument of  writing  by  which  the  estate  is  created,  although 
an  omission  to  annex  a  copy  will  not  be  fatal.^  All  persons 
interested  in  the  estate,  who  may  by  the  terms  of  the  will, 
deed  or  other  instrument  creating  the  estate  thereafter  be- 
come interested  therein  as  heirs,  reversioners  or  otherwise, 
shall  be  made  parties  to  the  petition.^ 

Sec.  1059.  Petition  for  sale  of  real  estate  under  a  tran- 
script judgment  from  justice. — 

The  plaintiff  says  that  on  the  day  of ,  18 — ,  be- 
fore J.  F.  M.,  a  justice  of  the  peace  in  and  for  the  township 
of  ,  county  of  and  state  of  Ohio  aforesaid,  he  re- 
covered a  judgment  against  the  defendant,  J.  W.  C,  for  the 
sum  of  $ debt  and  $ costs  of  suit,  upon  which  judg- 
ment costs  of  increase  have  accrued  in  the  sum  of  $ . 

That  afterward,  to  wit,  on  the day  of ,  18 — ,  said 

judgment  remaining  in  full  force,  unreversed  and  wholly  un-. 
satisfied,  he  caused  an  execution  to  issue  upon  said  judgment, 
which  was  returned  unsatisfied. 

That  afterwards,  to  wit,  on  the day  of ,  18 — ,  said 

judgment  remaining  in  full  force,  unreversed  and  wholly  un- 
satisfied, he  caused  an  execution  to  issue  upon  said  judgment, 
which  was  returned  with  the  following  indorsement  thereon: 

" ,  18 — .     Execution  returned  indorsed:     Eeceived 

this  writ ,  18 — ,  and  no  goods  and  chattels  found 

whereon  to  levy,  the  same  is  hereby  returned  this day 

of ,  18—.  W.  E.  C,  Constable." 

That  afterwards,  to  wit,  on  the day  of ,  18 — ,  said 

judgment  still  remaining  in  full  force  and  wholly  unsatisfied, 
he  caused  a  transcript  of  said  judgment  to  be  filed  in  the  office 

of  the  clerk  of  the  court  of county,  Ohio,  and  on  the 

day  of ,  18 — ,  he  caused  an  execution  to  be  issued  upon 

said  judgment  to  the  sheriff  of county,  Ohio,  which  was 

levied  upon  the  following  real  estate  belonging  to  the  said 
defendant,  situate,  etc.,  as  shown  by  the  return  of  said  sheriff, 
us  follows: 

"Received  this  writ ,  18—,  at  4  P.  M.     No  goods; 

and  by  virtue  of  the  command  thereof,  and  by  order  of  i)laint- 
iff's  attorneys,  I  did,  on  the day  of  ,  18-  ,  levy  on 

*  O.  Code,  sec.  5803.  ceedings  under  this  action,  see  R  S., 

2  Oyler  v.  Scanlon,  33  O.  S.  308.  sees.  5805-581i 

*0.  Code,  sec   5804.    As   to  pro- 
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the  following  described  real  estate  of  defendant  situate  in  the 
county  of and  state  of  Ohio,  to  wit :  [^Description.'] 

"Thereupon  this  writ  is  returned  by  order  of  plaintiff's 
attorneys.  F.  L.  B.,  Sheriff." 

That  "said  judgment  became  a  lien  upon  the  real  estate  abov^e 

described  from  the  day  of ,  18 — ,  the  date  of  the 

filing  of  said  transcript. 

Tiiat  said  judgment  remains  in  full  force  and  wholly  un- 
satisfied; that  there  is  due  him  thereon  from  the  defendant, 

J.  W.  C,  the  sum  of  $ ,  and  also  the  further  sum  of  $ , 

costs  of  increase;  that  said  sum  bears  interest  from  the 

day  of ,  IS — ,  at per  cent. 

iPlaintiff  says  that  the  defendants,  A.  L.  C,  C.  F.  S.  and 
S.  S.,  claim  some  interest  in  and  to  said  premises. 

Wherefore  plaintiff  prays  that  said  defendants,  A.  L.  C, 
C.  F.  S.  and  S.  S.,  may  be  required  to  set  forth  what  claim, 
if  any,  they  may  have  in  and  to  said  premises;  that  the  same 
may  be  declared  subsequent  to  that  of  this  plaintiff;  that  said 
premises  may  be  sold,  and  out  of  the  proceeds  this  plaintiff 
may  be  paid  the  amount  of  his  said  judgment,  together  with 
interest  and  costs  and  all  proper  relief. 

M.  &  W.,  Attorneys  for  Plaintiff. 

Note. —  Changed  somewhat  from  Clark  v.  Lindsey,  47  O.  S.  437.  The 
interest  which  a  judgment  may  bind  must  be  one  which  can  be  levied  upon 
and  sold  to  satisfy  it.  Roads  v.  Symmes,  1  O.  314.  A  mere  equitable  inter- 
est in  land,  the  judgment  debtor  not  being  in  possession,  cannot  be  sold 
on  execution.  1  O.  281;  6  O.  156;  7  O.  227;  8  O.  24;  16  O.  469.  See  Clark 
V.  Lindsey,  supra,  where  it  was  intimated  that  there  might  have  been  some 
objection  to  the  above  petition  on  account  of  it  asking  for  the  sale  of  an 
interest  in  realty  of  an  equitable  nature ;  but  held  that  an  objection  to  the 
form  of  the  action  could  not  be  available  in  error  proceedings.  Tlie  form 
has  been  changed  so  as  to  cover  the  legal  interest 

Sec.  1060.  Petition  against  city  for  recoTery  of  value  of 
real  estate  unlawfully  appropriated  without  making  com- 
pensation.— 

J.  L.,  C.  L.  A.  and  J.  L.  S.,  the  plaintiffs  above  named,  say 
that  they  are,  and  were  prior  to  the  grievances  hereinafter 
mentioned,  the  legal  owners  in  fee-simple  of  the  following 
described  land  in  tbe  city  of  C.  and  state  of  Ohio,  viz.:  [De- 
scription.'] 

That  said  defendant,  the  city  of  0.,  in  constructing  a  public 
street  from  said  M.  pike  to  G.  avenue  in  said  city,  has  taken 
possession  of  all  of  said  property,  and  constructed  said  street 
thereon  without  ever  having  appropriated  the  same  by  law, 
or  having  made  any  compensation  therefor  in  money  or  other- 
wise, and  is  now  in  possession  of  all  of  said  land,  and  wholly 
refuses  to  surrender  the  possession  thereof  to  these  plaintiffs, 
or  to  make  any  compensation  to  them  therefor. 

On  the  discovery  by  plaintiff's  of  the  unauthorized  and  un 
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lawful  appropriation  by  defendant  of  the  above  described 
premises  in  the  manner  and  for  the  purposes  aforesaid,  plaint- 
iffs offered  to  convey  the  same  to  defendant  by  deed  in  fee- 
simple  upon  the  payment  by  defendant  of  the  value  of  the 
same,  which  defendant  refused  to  pay. 

Plaintiffs  now  offer  to  convey  said  premises  in  fee-simple  to 
defendant  upon  the  payment  by  defendant  of  the  value  of  the 
same,  and  they  agree  that  upon  the  value  of  said  premises 
being  fixed  in  this  case,  and  the  payment  of  the  same,  the 
decree  of  this  court  may  be  entered  ordering  a  conveyance 
in  fee-simple  of  said  premises  to  defendant,  and  plaintiffs  here 
tender  said  conveyance  and  surrender  of  title  to  said  premises 
upon  payment  as  aforesaid. 

That  said  land  is  justly  worth  the  sum  of dollars. 

Wherefore  said  plaintiffs  pray  that  said  defendant  be  de- 
creed to  make  compensation  to  them  in  money  for  the  value 
of  said  land  so  unlawfully  taken  and  appropriated  as  afore- 
said, and  that  they  recover  judgment  against  defendant  for 

the  sura  of dollars,  with  interest  and  costs,  and  for  such 

other  and  further  relief  as  under  the  circumstances  of  the  case 
they  may  be  entitled  to.  McD.  &  L., 

Plaintiffs'  Attorneys. 

Note. —  From  Longworth  v.  Cincinnati,  47  O.  S.  637,  in  which  a  demur- 
rer thereto  was  overruled.  This  remedy  would  avoid  disturbance  of  the 
public  convenience  where  improvements  have  been  made  on  the  street  Id. 
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Sec.  1061.  When  receiyer  may  be  appointed. —  It  is  too 
well  settled  to  warrant  the  citation  of  authority  that  the 
appointment  of  a  receiver  is  merely  an  auxiliary  or  provisional 
remedy.  There  must  first  be  a  legal  or  equitable  cause  of 
action  actually  filed  in  court  in  which  some  ground  is  stated 
why  a  receiver  should  be  appointed.'  Still,  courts  are  impor- 
tuned with  applications  for  the  appointment  of  receivers  when 
the  only  real  object  is  the  receivership.  The  petitioner  should 
bear  in  mind  that  the  petition  must  set  forth  the  requisites  of 
a  cause  of  action,  otherwise  an  appointment  cannot  be  made. 
Indeed  the  appointment  of  a  receiver  is  largely  within  the 
discretion  of  the  court;  it  must  be  satisfied  that  the  appoint- 
ment of  a  receiver  in  any  of  the  actions  in  which  the  appoint- 
ment is  allowed  to  be  made  is  necessary  to  the  preservation 
of  the  property  or  fund  in  controversy,  and  to  protect  the 
rights  of  the  parties.'^     The  code  provides  when  the  appoint- 

» Railroad  Co.  v.  Duckworth,  3  O.  2  state  v.  Bank,  56  N.  W.  Rep.  575 
a  C.  518;  aff'd,  21  W.  L.  B.  36.  (Minn.,  189o);  R  S.,  sec  5587;  Wat- 
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ment  of  a  receiver  may  be  made,  but  allows  the  appointment  in 
all  other  cases  not  specially  provided  for,  that  is,  where  receivers 
have  heretofore  been  appointed  by  the  usages  of  equity ;  ^  the 
equitable  rules  which  govern  the  manner  of  appointment  and 
removal  in  equity  being  applicable  to  cases  under  the  code, 
when  not  otherwise  provided.^  A  receiver  may  be  appointed 
in  an  action  by  a  vendor  to  set  aside  a  fraudulent  transfer;  or 
by  a  creditor  to  subject  any  property  to  his  claim.^  Still,  any 
creditor  having  a  valid  claim  may  ask  for  the  appointment  of 
a  receiv^er;*  or  in  actions  between  partners,  or  on  the  applica- 
tion of  any  party  whose  right  to  or  interest  iti  property  is  prob- 
able,^ which  will  include  a  suit  brought  by  a  surety  to  compel 
the  principal  to  pay  the  indebtedness;^  or  in  actions  to  fore- 
close a  mortgage,  when  the  property  is  in  danger  of  being  lost 
or  destroyed,  or  is  probably  insufficient  to  discharge  the  debt. 
An  appointment  may  also  be  made  after  judgment  to  carry  it 
into  effect,  by  disposing  or  preserving  the  property^  It  may 
also  be  made  in  a  proceeding  in  aid  of  execution  where  there  are 
conflicting  claims.^  The  appointment  will  not  oust  other  courts 
of  their  ordinary  jurisdiction  as  to  matters  in  which  the  re- 
ceiver may  be  interested  or  which  afi'ect  the  property  in  his 
hands.  It  may  or  may  not  assume  jurisdiction  over  all  such 
controversies.^ 

Sec.  1062.  Yacating  appointment,  and  review  of  same.— 
When  interested  parties  claim  that  an  appointment  of  a  re- 
ceiver has  been  wrongfully  made,  they  should  file  a  motion 
with  the  court  making  the  appointment  for  its  vacation,  as 
the  power  to  vacate  is  implied  in  the  power  to  appoint."'    The 

kins  V.  Bank,  51    Kan.   254.     As   to  not  been  exhausted  cannot  ask  the 

when  receiver  will  not  be  appointed  appointment.     Hinkley  v.  Pfister,  83 

at  suit  of  stockholder,  see  Straman  Wis.  65;  33  N.  W.  Rep.  210. 

V.  Water-works  Co.,  8  O.  C.  C.  89.  SQ.  Code,  sec.  5587. 

1  O.  Code,  sec.  5587.     The  usages  of  6  Barber  v.  Bank,  45  O.  S.  133. 
courts  of  equity   are    applicable   to  ^  O.  Code,  sec.  5587. 

cases  arising  under  the  code,  when  8  Edgarton  v.  Hanna,  11  O.  S.  323. 

not  otherwise    provided.     Doane  v.  9  Railroad   Co.  v.  Smith,  19   Kan. 

Donogh,  1  Toledo  Legal   News,  237  225;  Kennedy  v.  Railroad  Co.,  5  W. 

(Cin.  Super.  Ct.  1894).  L.  B.  533. 

2  Railroad  Co.  v.  Sloan,  31  O.  S.  1.  »"  Railroad  Co.  v.  Sloan,  31  O.  S.  1. 
'O.  Code,  sec.  5587.  The  appointment  is  not  vacated  by 
<  Bank  V.  Minge,  49  Minn.  454.  But  an  appeal.     Swing  v.  Townsend,  24 

a  creditor  whose  remedy  at  law  has     O.  S.  1. 
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hearing  upon  such  a  motion  should  be  based  upon  affidavits, 
and  an  order  refusing  to  grant  the  same  may  be  reviewed  on 
error.^  A  bill  of  exceptions,  in  which  are  included  the  affida- 
vits and  the  order  of  the  court,  should  be  filed  with  the  peti- 
tion in  error.2 

Sec.  1063.  Conflict  in  appointment  of  receiwr. —  Conflict 
may  arise  over  the  appointment  of  a  receiver  by  different 
courts  or  judges,  especially  where  there  are  contesting  fac- 
tions in  corporations.  Where  two  receivers  are  appointed 
upon  the  same  day  by  different  courts  or  judges,  the  question 
as  to  which  is  the  legal  one  must  be  determined  by  the  prior- 
ity of  judicial  action.  It  is  immaterial  which  one  first  perfects 
his  appointment  or  takes  possession  of  the  property,  as  the 
question  is  governed  solely  by  the  order  of  appointment  first 
pronounced  by  the  court,  the  fractions  of  a  day  being  taken 
into  consideration.'  It  is  an  elementary  principle  that  a  judg- 
ment or  order  takes  effect  from  the  time  of  its  pronouncement 
by  the  court,  which  is  the  judicial  act,  and  that  the  entry 
thereof  is  purely  ministerial.*  The  title  to  the  property,  there- 
fore, vests  in  the  court  through  its  officer,  the  receiver,  the 
moment  the  order  is  made  or  pronounced,  and  when  the  ap- 
pointment is  perfected  it  dates  back  to  the  order.'  It  follows, 
therefore,  that  a  receiver  appointed  by  another  court,  or  even 
by  another  judge  of  the  same  court,  as  in  the  leading  case  upon 
this  subject,  after  one  receiver  has  been  appointed,  even  though 
he  perfects  his  appointment  before  the  first  appointee,  is  not 
the  legal  receiver."     A  receiver  subsequently  appointed  wlio 

1  Railroad  Co.  v.  Sloan.  31  O.  S.  1 ;  »  Storm  v.  Waddell,  2  Sandf.  Ch. 
Mercantile  Trust  Co.  v.  Iron  Works,  494;  Demiag  v.  Marble  Co.,  12  Abb. 
4  O.  C.  C.  579.  Pr.  66 ;  Beach  on  Receivers,  sees.  200, 

2  In  Countee  v.  Armstrong,  8  W.  201 ;  Wilson  v.  Allen,  6  Barb.  542. 
L.  B.  286,  where  the  appointment  of  It  is  not  deferred  until  the  bond  is 
a  receiver  was  reviewed  on  error,  given  in  compliance  with  the  order, 
there  was  nothing  filed  in  the  re-  Maynard  v.  Bond,  67  Mo.  315.  See, 
viewing  court  except  the  original  also,  In  re  Berry,  26  Barb.  55. 
pleadings,  6  People    v.   Bank,   58    Barb.   412; 

'  People  V.  Central  City  Bank,  53  Spinning   v.  Ohio   Life    Ins.   Co.,  2 

Barb.  412 ;  Beach  on  Receivers,  sec.  Disn.  368 ;  Beach  on  Receivers,  sec. 

200.  248.    See,  as  to  when  receivers  may 

*  Freeman  on  Judgments,  sec.  38,  be  appointed,  Gaines  v.  Trust  Co.,  20 

and    cases    cited ;    State    ex   rel.  v.  N.  Y.  S.  1023 ;  SL  Louis  Car  Co.  v. 

Meacham,  6  O.  C.  C.  31-34.  Stillwater  Street  Railway  Co.,  54  N. 
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interferes  in  any  manner  with  the  one  first  appointed,  even 
by  the  prosecution  of  another  suit  or  otherwise,  will  be  guilty 
of  contempt ;  and  this  will  extend  to  counsel  taking  part  in 
such  proceeding.^  This  is  so  even  though  the  property  has 
not  been  reduced  to  possession,^  or  the  formal  order  of  ap- 
pointment has  not  been  drawn  or  entered.'  It  is  essential, 
however,  that  there  should  be  actual  knowledge  of  the  ap- 
pointment.* 

Sec.  1064.  Receiver  of  corporation. —  A  receiver  may  be 
appointed  for  a  corporation  in  any  of  the  actions  stated  in  a 
preceding  section,*  or  in  any  of  the  cases  where  receivers  have 
heretofore  been  appointed  by  the  usages  of  equity,^  or  when 
a  corporation  has  been  dissolved.'  A  stockholder  cannot  ask 
a  court  of  equit}''  to  wind  up  the  affairs  of  a  corporation,  or  to 
take  the  management  from  the  directors,  even  on  the  ground 
of  mismanagement  or  fraud.  His  remedy  is  by  injunction 
against  the  unlawful  conduct  of  the  directors,  in  which  case 
the  court  may  appoint  a  receiver.^  The  insolvency  of  a  cor- 
poration is  a  jurisdictional  fact,  and  the  court  can  neither  grant 
an  injunction  nor  appoint  a  receiver  unless  it  is  made  to  ap- 
pear;^ nor  will  an  appointment  be  made  upon  mere  allega- 
tions of  insolvency  not  accompanied  by  any  charge  of  fraud, 
mismanagement  or  wasting  of  assets,  which  should  be  sup- 

"W.  Rep.  1064  (Minn.,  1893).   An  order  &  Ante,  sec.  1061. 

of  another  courtappointing  a  receiver  ^O.  Code,  sec.  5587. 

of  the  same  property  is  subject  to  ">  See  ante,  sec.  1011.    One  or  more 

the  right  of  the  court  making  the  receivers  may  be  appointed  for  the 

first  appointment.     Mahoney  v.  Bel-  estate  and  effects.     R.  S.,  sec.  5656. 

mont,  62  N.  Y.  133.  Who  may  be  appointed,  R.  S.,  sec. 

1  Spinning  V.  Insurance  Co.,  2  Disn.  5657;  or  ineligible.  R.  S.,  sec.  5588; 
368-70 ;  Beach  on  Receivers,  sec.  238 ;  povs^ers.  R.  S..  sec.  5058. 

High  on  Receivers,  sec.  51 ;  Richards  8  Railroad  Co.  v,  Duckworth,  2  O. 

V.  People,  81  111.  551.  C.  C.  518 ;  Mason  v.  Equitable  League, 

2  High  on  Receivers,  sec.  164.  27  Atl.  Rep.  171  (Md.,  1893);   Water- 
'Maynard  v.  Bond,  supra;  In  re  burg  v.   Express  Co.,  50  Barb.  166; 

Berry,  supra;  Allen  v.  State,  61  Ga.  Railroad  Co.  v.  Cannon,  72  ]\Id.  493 ; 

166 ;  High  on  Receivers,  sec.  166.  20  Atl.  Rep.  123.     The  affairs  of  a 

*  Allen  V.  State,  supra;  High   on  corporation  can  only  be  closed   by 

Receivers,  sec.  166 ;  Lewis  v.  Single-  the  statutory  dissolution, 

ton,  61  Ga.  164.     It  is  sufficient  if  a  9  Atlantic  Trust  Co.  v.  Storage  Co, 

person  present  when  the  appointment  49  N.  J.  Eq.  402;  23  Atl.  Rep.  934. 
is  made  told  the   parties.      Hull  v. 
Heed,  3  Edwards'  Ch.  236. 
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ported  by  aflSdavits.*  And  the  specific  acts  constituting  the 
fraud  or  mismanagement  should  be  stated.'^  It  is  the  duty  of  a 
receiver  of  a  corporation  which  has  been  dissolved  to  collect 
all  unpaid  subscriptions  due  from  stockholders.'  It  has  been 
stated  that  stockholders  holding  one-fifth  of  the  stock  of  the 
corporation  may  petition  for  a  dissolution  of  the  corporation 
and  have  a  receiver  appointed  to  wind  up  its  affairs;*  but  the 
court  has  no  authority  to  appoint  a  receiver  until  the  order 
dissolving  the  corporation  has  been  made.'  A  petition  for  the 
dissolution  of  a  corporation  and  for  the  appointment  of  a  re- 
ceiver must  aver  that  the  corporation  is  insolvent  or  in  immi- 
nent danger  of  insolvency,  or  some  other  valid  reason  why  the 
appointment  should  be  raade.^ 

Sec.  1065.  Petition  against  corporation  on  a  judgment, 
and  for  receiver. — 

[Caption.'] 

[Averment  of  corporate  capacity  as  in  post^  sec.  107^.'] 

On  the  day  of  ,  18 — ,  this  plaintiff  recovered  a 

judgment  against  the  said  defendant  in  the court  of  this 

state  for  the  sum  of dollars  and cents. 

That  an  execution  against  the  said  defendant  was  duly  is- 
sued on  said  judgment  to  the  sheriff  of  the  county  of on 

the day  of ,  18 — ,  and  that  said  execution  has  been 

returned  wholly  unsatisfied. 

That  the  said  judgment  and  the  claim  therefor  remain 
wholly  unpaid. 

That  the  said  defendant  is  insolvent,  or  is  in  imminent  dan- 
ger of  insolvency,  and  owes  a  large  amount  of  indebtedness 
and  claims,  which  it  is  unable  to  pay. 

Wherefore  plaintiff  prays  that  the  property  of  the  said  de- 
fendant corporation  be  sequestrated  and  distributed;  that  the 
amount  of  plaintiff's  judgment  be  paid  therefrom;  that  the 
proceeds  thereof  be  justly  and  fairly  distributed  among  the 
fair  and  honest  creditors  of  the  defendant,  including  the  plaint- 
iff, in  the  order  and  in  the  proportions  prescribed  by  law ;  that 
a  receiver  of  the  property  and  effects  of  the  said  defendant  cor- 

1  Lawrence  Iron  Works  Co.  v.  Rock        '  E.  S.,  sea  5G59. 

Bridge  Co.,  47  Fed.  Rep.  755.     This  is  <See    ante,    sec.  1011 ;    R   S.,  sec. 

a  wholesome  decision  for  state  courts  5673 ;    Harancourt  Brewing    Co.   v. 

to  follow.     An  appointment  of  a  re-  Armstrong,  6  O.  C.  C.  468. 

cei"'^er  should  seldom  be  made  with-  ^  Bacon,  etc.  Co.  v.  Stove  Co.,  5  O. 

out  a  proper  showing  by  affidavits.  C.  C.  289. 

2  Robinson  v.  Land  &  Canal  Co.,  29  ^  Mercantile    Trust    Co.    v.    Iron 
Pac.  Rep.  750  (Colo.,  1892).  Works,  4  O.  C.  C.  579. 
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poration  ma}'  be  appointed,  pursuant  to  law,  with  the  usual 
powers  and  authority  conferred  upon  receivers  in  such  cases; 
and  that  the  plaintiff  have  such  other  and  further  relief  in  the 
premises  as  may  be  just. 

Note.—  R.  S.,  sec.  5587.     See  form  in  Barbour  v.  Bank,  45  O.  a  133. 

Sec.  1066.  Petition  for  an  accounting  and  to  set  aside  a 
fraudulent  judgment,  and  for  a  receiver. — 

\_Caption.'] 

[^Set  forth  plaintiff  "* 8  claim^  as  in  ante,  sec.  106^. "] 

That  the  defendants  R  D.,  A.  and  K.  are  directors  of  said 
corporation,  and  on  the day  of ,  18 — ,  suffered  judg- 
ment to  be  recovered  against  said  corporation  for  the  sura  of 
% in  favor  of  P.,  Avho  was  at  that  time  its  president. 

The  said  corporation  was  not  indebted  to  said  P.  in  any  sum 
Avhatever,  but  that  said  judgment  was  obtained  without  any 
consideration,  and  for  the  sole  purpose  of  fraudulently  cov- 
ering up  the  property  of  said  corporation. 

That  said  corporation  is  insolvent,  and  entirely  unable  to 
pay  its  debts,  and  has  no  other  property  than  that  levied  upon 
under  the  aforesaid  execution. 

That  there  is  now  due  from  the  defendant  to  the  plaintiff 

on  bis  judgment  the  sum  of  $ ,  with  interest  from  the 

day  of  ,  IS — . 

Plaintiff  therefore  prays  and  asks  that  said  directors  be  re- 
quired to  account  for  the  funds  and  property  of  said  corpo- 
ration committed  to  their  charge,  and  for  all  corporate  prop- 
erty acquired  by  themselves  or  lost  by  a  violation  or  neglect 
of  their  duty  as  directors,  and  that  they  be  required  to  pay 
all  sums  of  money  found  due  from  them;  that  a  receiver  may 
be  appointed  to  take  charge  of  the  property  and  effects  of 
said  corporation,  and  that  said  defendants  may  be  enjoined 
from  transferring  any  of  the  property  or  effects  of  said  cor- 
poration until  the  further  order  of  this  court,  and  that  upon 
the  final  hearing  said  judgment  to  said  P.  may  be  set  aside, 
and  said  property  sold,  and  the  proceeds  thereof  applied  to 
the  payment  of  plaintiff's  judgment,  and  for  such  other  re- 
lief as  justice  and  equity  may  require. 

Sec.  1067.  Petition  by  partner  for  receiver  of  partner- 
ship property. — 

\_Ca2)tion.'\ 

That  the  plaintiff  and  defendant,  on  or  about  the day 

of ,  18 — ,  entered   into  a  contract  of  [lartnership  under 

the  name  of  A.  B.  &  Co.  for  the  purpose  of  purchasing  and 
selling  goods,  wares  and  merchandise,  and  of  maintaining,  for 
the  purpose  of  such  purchasing  and  selling,  a  large  retail  dry 
uoods  store  in  the  city  of . 
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That  in  pursuance  of  said  contract  they  purchased  a  stock 
of  goods,  wares  and  merchandise  of  many  thousand  dollars  in 
value,  established  and  opened  a  retail  store  in  said  city,  and 
have  maintained  the  same  ever  since. 

That  this  plaintiff  and  defendant  do  not  longer  desire  to 
maintain  said  copartnership  and  have  dissolved  the  same,  but 
are  unable  to  agree  upon  a  division  of  the  stock  of  goods, 
wares  and  merchandise  now  on  hand. 

[0?\  That  the  said  defendant,  not  regarding  his  duties  as  a 
member  of  said  partnership,  has  converted  to  his  own  per- 
sonal use  and  benefit  a  large  sum  of  the  partnership  accounts, 
to  wit, dollars,  and  has  refused  and  still  refuses  to  ac- 
count for  the  same,  although  the  plaintiff  has  so  requested 
him  to  do.] 

Wherefore  plaintiff  prays  that  a  receiver  be  appointed  to 
take  charge  of  and  sell  said  stock  of  goods,  wares  and  mer- 
chandise [and  for  a  decree  dissolving  said  partnership]. 

Sec.  1068.  What  assets  are  administered  by  receiver. — 
Generally  everything  which  creditors  may  reach  are  assets  in 
the  hands  of  a  receiver.  In  the  case  of  corporations  there 
are  things  which  are  assets  in  the  hands  of  receivers  although 
not  as  to  the  corporation;  as,  for  instance,  property  fraudu- 
lently conveyed  by  the  corporation,  capital  withdrawn  with 
no  provision  for  the  payment  of  corporate  debts,  and  the  per- 
sonal liability  of  stockholders  for  unpaid  stock  subscriptions.' 
That  the  statutory  liability  of  stockholders  cannot  be  consid- 
ered assets  in  the  hands  of  a  receiver  is  plain.  The  tangible 
property  is  the  primary  source  for  the  payment  of  the  debts 
and  the  stockholders'  liability  only  secondary.  The  corporate 
authorities  themselves  cannot  have  any  control  over  it,  and  it 
must  necessarily  follow  that  they  cannot  transfer  any  right 
thereto  to  a  receiver  or  trustee.  Indeed  the  liability  cannot 
become  fixed  until  it  has  been  shown  in  some  way  that  the 
corporation  is  wholly  insolvent  and  that  its  assets  are  not 
adequate  for  the  payment  of  its  debts.^    A  question  may  arise 

1  Manufacturing  Co.  v.  Langdon,  to  the  corporate  assets.    Jacobson  v. 

44  Minn.  37 ;  46  N.  W.  Rep.  310 ;  St.  Allen,  12  Fed.  Rep.  454,    Cf.  Weeks  v. 

Louis  Car  Co.  v.  Stillwater  Street  Ry.  Love,  50  N.  Y.  571. 

Co.,  54  N.  W.  Rep.  1064  (Minn.,  1893).  2  Wright  v.  McCormack,  17  O.  S. 

Assets  collected  by  receiver.     R.  S.,  86:   Billings  v.  Robinson,  94  N.  Y. 

sec.  5662.     A  receiver  takes  his  title  415 ;  Minn.  Thresher  Co.  v.  Langdon, 

through  the  corporation  and  repre-  46  N.  W.  Rep.  310 ;  Cutting  v.  Danie- 

sents  the  creditor  in  the  administra-  rel,  88  N.  Y.  410;  Arenz  v.  Weir,  89 

tion  of  the  trust,  which  relates  only  III  25.    The  liability  of  stockholders 
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which  does  not  seem  to  be  definitely  adjudicated,  at  least  to  the 
satisfaction  of  practitioners,  whether  or  not  a  judgment  can  be 
taken  against  a  corporation  while  in  the  hands  of  a  receiver,  and, 
after  execution  awarded  and  returned  unsatisfied,  the  statu- 
tory liabilit}^  enforced.  It  is  well  settled  that  the  statutory 
liability  cannot  be  resorted  to  until  all  remedies  against  the 
corporation  have  first  been  exhausted,  and  there  can  be  no 
liabilit}^  if  the  assets,  including  unpaid  stock  subscriptions,  will' 
pay  the  debts.'  It  would  therefore  seem  that  a  suit  should 
not  be  allowed  to  proceed  until  it  has  been  ascertained  defi- 
nitely and  positively  how  far  the  primary  source  of  funds 
will  go  towards  the  liquidation  of  the  indebtedness.  This 
appears  to  be  the  only  safe  course  under  a  statute  requiring 
the  court  to  find  and  determine  the  amount  due  by  each 
stockholder  liable  on  all  of  the  indebtedness.-  It  would  com- 
plicate affairs  to  allow  the  action  to  proceed  before  the  as- 
signee or  receiver  has  found  out  the  extent  of  the  assets  and 
liabilities.  If  the  action  is  to  be  sustained  at  all,  the  petition 
should  certainly  set  forth  the  fact  that  the  affairs  of  the  cor- 
poration are  in  process  of  settlement,  giving  the  amount  of 
assets  and  liabilities,  so  that  if  possible  it  can  be  determined 
to  what  extent  the  liability  should  be  enforced.'  Where  the 
order  appointing  a  receiver  confers  upon  him  all  functions  of  re- 

to  creditors  may  be  regarded  as  a  paid  tlje  amount  realized  from  as- 
collateral  statutory  obligation  for  sets  of  the  company, 
the  benefit  of  creditors,  and  that  the  A  judgment  was  allowed  to  be 
former  are  sureties  to  the  latter,  taken  against  the  corporation  while 
Jacobsou  V.  Allen,  12  Fed.  Rep.  454;  in  the  hands  of  a  receiver,  after  ex- 
Hicks  V.  Burns,  38  N.  H.  145.  The  ecution  returned  unsatisfied,  and  the 
liabilitj'  can  only  be  enforced  at  the  statutory  liability  of  stockholders  en- 
suit  of  a  creditor.  Barber  v.  Sew-  forced,  in  Kincaid  v.  Dwinnelle,  59 
ing  Machine  Co.,  7  O.  C.  C.  414;  N.  Y.  548.  Under  a  statute  making 
White  V.  IngersoU,  2  Clev.  Rep.  362.  the  directors  liable  for  the  debts  for 
iCook  on  Stock  &  S.,  sec  219,  the  violation  of  certain  statutory  pro- 
and  cases  cited.  visions,  it  has  been  held  that  an  action 
2  O.  Code,  sec.  3260.  cannot  be  sustained  against  them, 
'See  Munger  v.  Jacobson,  99  III.  notwitlistanding  the  corporation  is 
349 ;  Cook  on  S.  &  S.,  sec.  219,  p.  281.  in  the  hands  of  a  receiver.  Patterson 
In  Arenz  v.  Weir,  89  111.  25,  from  v.  Manufacturing  Co.,  42  N.  W.  Rep. 
the  meagre  report,  it  appears  that  the  926 ;  41  Minn,  84.  Mason  v.  Manu- 
action  was  prosecuted  against  the  facturing  Co.,  27  Hun,  307,  would 
stockholder  after  the  receiver  had  seem  by  inference  to  hold  that  such 

an  action  may  be  sustained. 
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ceivers  under  the  law,  it  becomes  his  duty  to  enforce  the  col- 
lection of  any  unpaid  stock  subscriptions,  if  necessary  for  the 
payment  of  debts,^  A  receiver  may  bring  the  action  for  the 
recovery  of  the  unpaid  stock  subscription  in  his  own  name, 
though  neither  the  statute  nor  the  order  in  terms  directs  him 
to  sue  in  that  way.^ 

Sec.  1069.  Actions  by  receiver. —  As  a  general  rule,  a  re- 
ceiver cannot  sue  or  be  sued  without  leave  of  the  court  which 
appointed  him.^  When  appointed  to  rent  certain  premises  and 
collect  the  rents,  he  has  no  power  to  prosecute  an  action  in 
his  own  name  against  a  tenant  without  authority  from  the 
court.*  He  must  allege  his  representative  capacity  with  par- 
ticularity, showing  his  appointment  properly  made  in  all  re- 
spects, and  that  he  has  been  specially  authorized  to  prosecute 
the  action  in  his  representative  capacity''.'  Where  the  title  of 
a  receiver  is  not  sulRciently  stated  in  an  action  by  him,  ob- 
jection thereto  should  be  taken  by  motion  to  make  definite 
and  certain.^  A  receiver  of  a  railroad  company  is  a  competent 
party  to  restrain  proceedings  against  the  company  after  his 
appointment.'  A  set-off  may  be  pleaded  in  an  action  by  a 
receiver  of  an  insolvent  bank.^  It  has  been  held  that  a  re- 
ceiver, being  a  mere  agent  of  the  court,  cannot  appeal  from  an 
order  made  in  the  case,  unless  authorized  so  to  do  by  the 
court.^ 

iShowalter  v.  Improvement  Co.,  *King  v.  Cutts,  24  Wis.  627.    See 

83  Tex.  162 :  Cook  on  S.  &  S.,  sec.  Battle  v.  Davis,  66  N.  C.  252. 

208.  5  Davis  v.  Creamery  Co.,  128  Ind. 

2Mathis    V.    Pridham,    20    S.   W.  222;    High  on   Receivers,  sec.   650; 

Rep.  1015  (Tex.,  1892).    For  form,  see  Moriarty  v.  Kent,  71  Ind.  601 ;  Coope 

chapter  on  Subscription,  sec.  1073.  v.  Bowles,  28  How.  Pr.  10 ;  Davis  v. 

3  Wayne    Pike    Co.   v.    State,    134  Sneed,  33  Gratt  705 ;  Battle  v.  Davis, 

Ind.  672  (1893) ;   High   on  Rec,  sec.  66  N.  C.  252 ;  Screven   v.  Clark,  48 

254 ;  Barton  v.  Barber,  104  U.  S.  126 ;  Ga.  41 ;  Garner  v.  Kent,  70  Ind.  428. 

Elkhart  Car  Works  Co.  v.  Ellis,  113  eSchrock  v.  Schneider,   29   O.   S. 

Ind.  215 ;  15  N.  E.  Rep.  249 ;  Martin  499. 

V.  Atcheson,  33  Pac.  Rep.  47 ;  2  Idaho,  7  Caldwell   v.  Railroad  Co.,  2  O.  C. 

590 ;  Davis  v.  Creamery,  128  Ind.  223.  C.  10. 

Such   an    application    is    addressed  8  Hade  v.  McVey,  31  O.  S.  231. 

to  the  sound  discretion  of  the  court  ^^McKinnon  v.  Wolfenden,  78  Wis. 

Meeker  v.  Sprague,  31  Pac.  Rep.  628 ;  237.     See,  also,  generally,  Melendy  v. 

5  Wash.  St.  242 ;  Beach  on  Receivers,  Barbour,    78  Wis.    544 ;    Dorsey    v. 

860.650.  Sibert,   93  Ala.   312;    Davenport  T. 

Dickinson.  21  How.  Pr.  275. 
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Sec.  1070.  Allegation  of  appointment  in  action  by  re- 
ceiver.— 

A.  B.,  Keceiver  of Company,  ) 

vs.  > 

CD.  ) 

A.  B.,  receiver  of  the Company,  says :  That  on  the 


clay  of ,  18 — ,  in  an  action  then  pending  in  the court 

by  A.  B.  against  the  said  Company  for    [state  cause  of 

actio7i\  the  plaintiff  was,  by  an  order  of  said  court  [or,  the 
judge  of  said  court],  duly  appointed  receiver  of  the  said  com- 
pany, and  duly  authorized  and  empowered  to  sue  in  his  own 
name  upon  any  and  all  claims  and  demands  due  or  to  become 
due  to  said  company. 

Note. —  See,  also,  petition  for  form  of  appointment,  sec  1073,  post. 

Sec.  1071.  Actions  against  receiver. —  Leave  must  also  be 
obtained  before  a  person  can  sustain  an  action  against  a  re- 
ceiver, and  a  person  making  such  an  application  should  give 
notice  of  the  same  to  the  receiver,  though  it  is  not  essential 
that  notice  be  given  to  the  parties.^  This  requirement  is  for 
the  protection  of  the  receiver  and  may  be  waived,  in  which 
case  no  one  else  can  take  advantage  of  the  omission.  Nor 
does  the  failure  to  obtain  leave  affect  the  jurisdiction  of  the 
court.^  A  suit  will  never  be  permitted  against  a  receiver 
when  the  judgment  will  in  any  manner  affect  the  custody 
of  the  property  in  his  hands;  all  questions  should  be  settled 
in  the  pending  litigation.' 

1  Potter  V.  Bunnell,  20  O.  S.  150.  receiver  does  not  take  away  the  juris- 

He  cannot  be  sued  in  another  court  diction  of  the  court  over  the  com- 

vcithout  leave  of  the  court  appoint-  pany  or  subject  of  the  action.     Nor 

ing  him.     Kennedy  v.  Railroad  Co.,  can  the  defendant  say  that  he  will  be 

5  W.  L.  B.  533.     A  person  injured  by  sued  only  upon  leave  of  the  court  ap- 

ii  railroad  may  upon  leave  sustain  an  pointing  him,  although  if  it  is  brought 

action  against  the  receiver  for  the  without  leave  the  plaintiff  may  be 

injury,  and  it  is  no  defense  that  the  guilty  of  contempt     O.  &  M.  R.  R 

receiver  is  a  public  officer.     Murphy  Co.  v.  Nickless,  71   Ind.  271-6,     See 

V.  Railroad  Co.,  20  O.  S.  137 ;  O.  &  M.  Elkhart  Car  Works  v.  Ellis,  113  Ind. 

Railroad  Co.  v.  Nickless,  71  Ind.  271.  215 ;  Davis  v.  Oeameiy  Co.,  128  Ind. 

Such  a  suit  must  be  determined  by  224. 

the  principle  applicable  to  a  like  ao-  -  Tobias  v.  Tobias,  81  W.  L.  B.  871 ; 

tion  against  the  company  when  oper-  51  O.  S.  — . 

ating  the  road.    Potter  v.  Bunnell,  3  Spinning  v.  Insurance  Co.,  2  Disn. 

20  O.  S.  150.    The  appointment  of  a  336. 
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Sec.  1073.  Averment  of  appointment  in  suit  against  re- 
ceiver.— 

[  Caption.'] 

That  on  the da}''  of ,  18 — ,  in  an  action  then  pending 

in  the circuit  court  by  A.  B.  against  the  C.  D.  Company 

for  the  dissolution  of  a  partnership  then  existing  between  said 
partners  under  the  firm  name  of  A.  B.  &  Co.,  and  for  the  ap- 
pointment of  a  recei^'er,  the  defendant  R.  C.  was  duly  ap- 
pointed such  receiver,  and  authorized  by  said  court  to  settle 
and  close  up  the  business  of  said  firm,  and  to  pay  all  of  the 
debts  of  the  firm  out  of  any  money  collected  by  hiui  as  such 
receiver. 

Sec.  1073.  Foreign  receivers. —  A  receiver  may  be  ap- 
pointed to  take  charge  of  property  in  a  foreign  country  where 
the  owners  are  all  within  the  jurisdiction  of  the  court.^  A 
receiver  cannot  have  any  power  outside  of  his  own  jurisdiction 
and  ordinarily  cannot  sue  in  his  own  name  in  another  state, 
but  the  action  must  be  brought  in  the  names  of  the  orio^inal 
parties.^  But  some  courts,  by  reason  of  the  comity  existing 
between  the  states  which  is  recognized  as  a  part  of  the  com- 
mon law,  generally  and  very  properly  allow  foreign  receivers 
to  prosecute  actions  in  other  states,  when  it  may  be  done  with- 
out contravening  the  laws  of  such  foreign  state,  or  interfering 
with  the  rights  of  domestic  creditors.^  The  courts  of  Kew 
Jersev,  however,  do  not  refuse  to  recoo^nize  a  foreig-n  receiver 
on  the  ground  that  one  of  its  citizens  may  be  injuriously 
affected,  when  the  receiver  prosecutes  the  action  on  behalf  of 
a  citizen  of  its  own  state.*  It  has  been  held  that  a  receiver 
appointed  by  a  United  States  court  may  sue  in  a  state  court, 
upon  a  contract  made  by  the  corporation  in  the  corporate  name, 
without  designating  in  the  petition  his  own  name  as  receiver.' 

1  Barber  v.  Lookard,  11  W.  L.  B.  221 ;  High  on  Receivers,  sees.  239-241 ; 
319  (C.  S.  C.  E.,  1877).  Beach   on    Receivers,    sec.    682.     In 

2  Parkinson  v.  Bank,  4  Am.  Law  Ohio  and  Pennsylvania  the  suit  must 
Rec.  401  (C.  S.  C.  R,  1875) ;  Booth  v.  be  brought  in  the  name  of  the  orig- 
Clark,  17  How.  322.  inal    parties.      Parkinson    v.    Bank, 

3  In  re  Waite,  99  N.  Y.  448 ;  Wy-  supra;  Yaeger  v.  Walh's,  44  Pa.  St. 
nans  v.  Manufacturing  Co.,  48  Kan.  294. 

777;  30  Pac.  Rep.  163;  Comstock  v.  <  Falk  v.  Janes,   23  Atl.  Rep.  813 

Frederickson,    53    N.    W.    Rep.   713  (N.  J.,  1892). 

(Minn.,  1892) ;  Rogers  v.  Haines,  11  » O.  &  M.  Raihoad  Co.  v.  Railroad 

So.  Rep.  651  (Ala.,  1892);  Ogden  v.  Co.,  5  Am.  Law  Reg.  (N.  &)733  (C.  S. 

Warren,  36  Neb.  715 ;  55  N.  W.  Rep.  C.  R.,  1866). 
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S:^c.  1074.  Application  of  receiyer  for  leare  to  sell  prop- 
erty.— 

\_Gaption  of  cam  in  which  appointment  was  made  and  aver- 
ment of  appointment.'] 

A.  B.,  the  receiver  heretofore  appointed  by  this  court,  to 

wit, ,  18 — ,  of  the  defendant,  represents  to  the  court  that 

said  defendant  was  the  owner  in  fee-simple  of  certain  [real 
or  pe?\so>ial]  property  known  and  described  as  follows:  [De- 
scripfiofi,  and  if  there  are  ii^cumhrances,  so  state.] 

\_If  real  estate,  state:]  That  your  petitioner  has  found  no  goods 
or  chattels  or  choses  in  action  of  the  said  Y.  Z.  out  of  which  any 
money  can  be  made  by  collection,  suit  or  sale;  and  the  said 
land  is  the  only  available  property. 

Wherefore  your  petitioner  asks  an  order  allowing  him  as 
such  receiver  to  sell  said  land  at  public  auction,  and  convey 
all  the  right,  title  and  interest  of  the  said  Y.  Z.  [which  he  had 

on  the day  of ,18 — ]  in  and  to  said  premises;  and 

that  the  said  Y.  Z.  join  in  such  deed  if  the  purchaser  require 
it,  and  for  such  other  or  further  order  as  may  be  just  [and  for 
the  costs  of  this  application]. 

Sec.  1075.  Application  of  receiver  for  antliority  to  pay 
claims. — 

Your  petitioner  represents  that  he  was  duly  appointed  re- 
ceiver of  by  this  court  on  the day  of ,  18 — , 

with  power  to  [state  power]. 

That  the  assets  of  said  [company  or  partnership]  consisted 

of  [state'].    That  your  petitioner  on  the day  of ,  IS — , 

sold  [state  property]  belonging  to  said  ,  from  which  he 

realized  the  sum  of  S ,  and  has  collected  debts  due  said 

,  amounting  to  the  sum  of  $ ,  which  said  amounts  con- 
stitute all  the  available  assets  of  said . 

Your  petitioner  states  that  the  followmg  is  a  true  and  cor- 
rect statement  of  all  the  indebtedness  which  has  been  pre- 
sented to  your  receiver  or  come  to  his  knowledge,  to  wit: 
[Give  list  of  creditors  and  a?noiint.] 

Your  petitioner  states  that  he  published  a  notice  for  

consecutive  weeks,  requiring  creditors  to  present  their  claims 
to  your  petitioner,  and  that  he  knows  of  no  other  persons 
who  are  creditors  of  said than  those  above  given. 

Your  petitioner  therefore  asks  that  an  order  be  made  direct- 
ing him  to  distribute  the  said  sum  of  S ,  pro  rata,  to  the 

aforesaid  creditors  as  they  may  be  entitled,  and  for  such  relief 
as  may  seem  proper.  • 

Note. —  A  receiver  cannot  declare  a  dividend  without  an  order  of  court 
Higli  on  Rec,  175. 
65 
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Sec.  1076.  Petition  to  be  allowed  to  accouut  and  be  dis- 
charged.— 

{Caption  and  averment  of  appointment.'] 

That  your  petitioner  has  since  then  performed  the  duties  of 
this  office  and  executed  all  the  trusts  of  the  same  so  far  as  he 
has  been  able  to  do  so,  and  has  collected  all  the  assets  known 
to  him  of  said  corporation;  duly  advertised  for  all  claims 
against  the  same,  and  discharged  all  claims  presented;  and 
there  are  no  creditors  of  said  corporation  to  the  knowledge  of 
your  petitioner  [o?*  state  exceptions,  if  any,  so  that  the  order 
may  reserve  them\ 

That  according  to  the  annexed  accounts  of  your  petitioner 
there  remain,  after  paying  the  necessary  expenses  and  charges 
of  said  trust,  together  with  a  proper  compensation  to  the  re- 
ceiver, no  assets  of  value  for  distribution  among  the  stock- 
holders [or  state  what,  if  any]. 

That  no  suits  or  legal  proceedings  in  respect  to  said  corpo- 
ration or  receivership  are  now  pending  to  the  knowledge  of 
your  petitioner;  nor  does  any  duty  remain  to  be  performed 
by  said  receiver  except  to  have  his  accounts  finally  settled 
[or  state  exceptions,  if  any,  so  that  the  order  may  reserve  them]. 

Wherefore  your  petitioner  prays  that  this  court  may  finally 
settle  and  allow  his  accounts  as  such  receiver,  and  award  him 
suitable  compensation  for  the  performance  of  his  said  duties, 
and  for  an  order  relieving  and  discharging  your  petitioner  as 
said  receiver,  and  ordering  his  bond  to  be  canceled,  and  for 
such  other  and  further  order  as  may  be  just. 

Note.—  R.  S.,  sec.  5670. 

Sec.  1077.  Formal  parts  of  account. — 

[Caption.'] 

A.  B.,  heretofore  appointed  receiver  of  the  defendant,  re- 
sjiectfully  submits  to  the  court  the  following  account  of  his 
proceedings  as  such  receiver: 

[State  facts  as  to  administration  of  the  trust,  so  far  as  mate- 
rial to  explain  and  justify  the  account,  as  thus:] 

Schedule  A,  hereto  annexed,  contains  a  statement  of  all  the 
moneys  received  or  collected  by  me  or  my  said  agent. 

Schedule  B,  hereto  annexed,  contains  a  detailed  statement 
of  all  moneys  expended  by  me  in  the  execution  of  my  said 
trust,  together  with  the  object  of  such  expenditure. 

All  the  receipts,  statements  and  vouchers  hereto  annexed 
form  part  of  this  account. 

I  charge  myself  as  follows: 
Gross  receipts  as  shown  by  Schedule  A $ 

I  credit  myself  as  follows: 
Total  expenditures  as  shown  by  Schedule  B $ 

Leaving  a  balance  of $ — -. — 

Which  consists  of  [state  items,  as  cash  in  a  designated  trust 
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company,  or  unrealized  assets,  etG.\  to  be  distributed,  subject, 
however,  to  the  deduction  of  the  amount  of  my  commission 
and  the  expenses  of  this  accounting. 

The  said  schedules,  which  are  severally  signed  by  me,  are 
part  of  this  account. 

Affidavit  of  receiver  to  his  account. 

R.  C,  of ,  the  receiver  of  [rents  and  profits  of  the  es- 
tate in  question]  in  this  cause,  being  duly  sworn,  says: 

That  the  foregoing  account  contains,  according  to  the  best 
of  this  deponent's  knowledge  and  belief,  a  full  and  true  ac- 
count of  all  the  [rents  and  profits  of  the  said  estate  for  one 

year,  ending  on  the  day  of  ,  18 — ,  being  from  the 

foot  of  his  former  account,  and  of  the  former  rents  returned 
by  his  said  former  account  to  be  in  arrear  and  unreceived  at 
the  time  of  the  making  up  the  same],  which  have  been  re- 
ceived by  this  deponent,  or  any  other  person  by  his  order  or 

for  his  use,  down  to  the  day  of ,  18 — ;  that  he  has 

been  charged  therein  for  all  moneys  received  by  him  and  em- 
braced in  said  account,  for  which  he  is  legally  accountable ; 
and  that  the  moneys  stated  in  said  account  as  collected  were 
all  that  were  collectible,  according  to  the  best  of  his  knowl- 
edge, information  and  belief. 

That  the  several  suras  of  money  mentioned  in  the  said  fore- 
going account  to  have  been  paid  or  allowed  were  actually 
paid  or  allowed  by  this  deponent  for  or  on  account  of  the  said 
estate,  and  for  the  several  purposes  therein  mentioned,  ac- 
cording to  the  best  of  his  knowledge  and  belief. 

That  he  does  not  know  of  any  error,  or  omission  in  the  said 
foregoing  account  to  the  prejudice  of  any  of  the  parties  inter- 
ested in  the  funds  or  in  the  cause. 

That  the  sums  charged  in  the  said  account,  for  which  no 
vouchers  or  other  evidence  of  payment  are  produced,  or  for 
which  he  may  not  be  able  to  produce  vouchers  or  other  evi- 
dences of  payment,  have  actually  been  paid  and  disbursed  by 
him  as  charged. 
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REPLEVIN. 
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Sec.  1078.  Nature  of  action — When  it  lies.— Replevin 
under  the  code  is  a  civil  action/  and  lies  for  the  delivery  to 
the  owner  of  property  by  one  who  unlawfully  detains  it.- 
The  gist  of  the  action  is  the  unlawful  detention  of  the  prop- 
erty, although  it  need  not  in  all  cases  be  a  manual  posses- 
sion in  fact.'  So  it  will  thus  be  seen  that  the  distinction 
between  the  common-law  actions  of  replevin  and  detinue  has 
been  abolished  and  merged  under  the  code  into  the  single  ac- 
tion of  replevin.  It  may  be  termed  a  mere  possessory  action, 
as  a  possessory  right  will  sometimes  prevail  against  an  abso- 
lute legal  title,*  the  title  necessary  being  ouly  the  right  of  pos- 
session ;  ^  as,  for  instance,  the  holder  of  a  chattel  mortgage 
becomes,  in  the  eye  of  the  law,  a  general  owner  of  the  prop- 
erty, and  after  condition  broken  is  entitled  to  the  possession, 
and  may  therefore  sustain  an  action  of  replevin  for  the  recov- 


1  Latimer  v.  Hotter,  26  O.  S.  480-82. 

2  State  V.  Jennings,  14  O.  S.  73. 

3  Collier  v.  Bickley,  33  O.   S.  523- 
533;  Williams  v.  West,  2  O.  S.  82; 


Brown  v.  Holmes,  13  Kan.  491; 
Moore  v.  Kcfpner,  7  Neb.  291. 

*  Ensininger  v.  Jackson,  73  Ind. 
144. 

5  Williams  v.  West,  2  O.  S.  82. 
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ery  of  the  property  mortgaged.^  And  so  property  sold  upon 
condition  that  the  ownership  shall  remain  in  the  vendor  until 
payment  is  made  therefor,^  as  well  as  property  purchased 
through  fraud,^  or  property  sold  with  the  expectation  of  im- 
mediate payment  which  is  not  made,*  or  an  insurance  policy 
assigned  under  duress,®  or  money  if  in  specific  parcels,*  or 
])roperty  fraudulently  purchased  by  an  insolvent  person  with 
no  intention  of  paying  for  the  same,''  ma}'-  be  reached  by  the 
writ  of  replevin. 

The  action  can  only  be  sustained  against  a  person  having 
the  legal  or  actual  possession  at  the  time  of  the  commence- 
ment of  the  suit;^  and  property  not  actually  or  construct- 
ively in  possession  of  the  party  named  in  the  process  cannot 
be  reached.^  A  national  bank  making  a  loan  on  a  warehouse 
receipt  for  merchandise  is  a  proper  party  defendant  in  an  ac- 
tion by  the  consignor  against  a  warehouse-keeper  to  whom 
the  property  has  been  committed.'"  The  action  cannot  be  sus- 
tained against  a  plaintiff  upon  whose  suit  in  attachment  a 
constable  has  seized  goods  and  retains  them,  where  the  writ 
was  irregularly  issued."     A  person  who  has  purchased  prop- 

1  Robinson  v.  Fitch,  26  O.  S.  659 ;  *  Edwards  v.  Glancy,  1  O.  C.  a 
Ashley  v.  Wright,  19  O.  S.  391 ;  Bar-  453 ;  McKinney  v.  Bank,  54  N.  W. 
ber  V.  White,  37  111.  164;  Johnson  v.  Rep.  963  (Neb.,  1893).  See  Pullman 
Nelson,  3  W.  L.  M.  306 ;  Allen  v.  Palace  Car  Co.  v.  Rolling  Mill  Co.,  4 
Kennedy,  49  Wis.  549.     Where  the  O.  C.  C.  301. 

mortgagor  retains  the  possession  and  *  Windhorst  v.  Wilhelm,  1  O.  C.  C. 

use  of  the  properly  until  the  matu-  228. 

rity  of  the  debt,  the  mortgagee  can-  6  Knapp  v.  Springmeier,  3  W.  L.  B. 
not,  before  condition  broken,  main-  1122  (Ham.  Co.  Dist.  Court,  1879). 
tain  the  action.  Curd  v.  Wunder.  5  ^  Goldsmith  v.  Haine,  1  O.  C.  CL 
O.  S.  92.  A  plaintiflf  having  a  special  333.  If  the  purchaser  has  no  reason- 
interest  will  be  entitled,  under  the  able  expectation  of  being  able  to 
code,  to  maintain  the  action.  Brook-  pay,  it  is  equivalent  to  an  intention 
over  V.  Esterly,  12  Kan.  149.  Own-  not  to  pay,  and  void.  Wilmot  v. 
era  of  separate  mortgages  cannot  be  Lyon,  49  O.  S.  296 ;  Talcott  v.  Hen- 
joined  as  plaintiffs.  Wehlen  V.  Macke,  derson,  31  O.  S.  162. 
15  W.  L.  B.  125.  8  Allen  v.  Leggett,  1  W.  L.  M.  585. 

2  Sanders  v.  Keber,   28  O.  S.  630.  See  Williams  v.  West,  2  O.  S.  82. 
See  Sage  v.  Sluetz,  23  O.  &  1.     No  9  State  ex  rel.  v.  Jennings,  14  O.  & 
title  vests  until  the    price  is   paid.  73. 

Wabash  Elevator  Co.  v.  Bank,  23  lo  Cleveland  v.  Shoeman,  40  O.  S. 
O.  &  311.  176, 

» Hurd  V.  Bickford,  27  Atl.  Rep.  » Bogan  v.  Stoutenburgh,  7  O. 
107  (Me.,  1892).  (Pt  2),  474. 
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erty  prior  to  a  levy  made  by  an  officer,  who  replevies  the 
same  from  such  officer,  subsequent  to  which  another  levy  is 
made  upon  the  same  property  under  another  execution,  and 
the  property  is  sold,  may  maintain  an  action  in  replevin 
against  the  purchaser,  even  though  it  was  found  in  the  first 
action  that  the  purchase  was  fraudulent.^  A  substitution  of 
parties  can  only  be  made  in  cases  where  the  property  was 
taken  under  execution,  and  in  which  the  application  is  made 
by  the  defendant  and  the  party  in  whose  favor  the  execution 
issued.  This  is  discretionary  with  the  court,  and  may  be  re- 
fused when  the  object  of  substitution  is  to  deprive  the  court 
of  jurisdiction.^ 

Sec.  1079.  The  petition. —  It  is  said  that  the  code  does 
not  require  a  petition  in  replevin  to  be  in  any  specific  form, 
but  that  it  shall  contain  onl}'  a  plain  and  concise  statement  of 
the  cause  of  action.'  But  the  pleadings  are  peculiar  and  more 
formal  than  in  ordinary  actions.  Some  courts  hold  that  alle- 
gations in  the  language  of  the  statute  are  sufficient,*  and 
others  that  it  is  not  necessary  that  the  petition  shall  contain 
all  the  averments  in  the  statute.'  It  is  generally  conceded 
that  a  petition  is  good  which  states  merely  the  ownership  of 
the  plaintiff,  a  right  to  the  immediate  possession  and  unlawful 
detention  by  the  defendant.®  There  is,  however,  an  inclina- 
tion to  depart  from  the  well-trodden  paths.  This  is  one  of 
the  actions  in  which  we  have  been  content  to  follow  to  some 
extent  old  methods  and  omit  any  very  extended  statement  of 
facts.  Indeed,  the  course  pursued  in  the  pleadings  in  this  ac- 
tion, if  followed  in  almost  any  other,  would  be  subject  to  the 
objection  of  pleading  conclusions  of  law.  In  fact,  it  has  been 
held  that  general  averments  in  a  petition  that  a  plaintiff 
has  a  special  property  in  the  goods,  and  that  he  is  entitled  to 
the  immediate  possession  thereof,  and  that  they  are  wrong- 

1  Crittendon  v.  Lingle,  14  O.  S.  182.  plaintiff,  the  right  to  the  immediate 

2  Sifford  V.  Beaty,  12  O.  S.  189.  possession,  and  that  the  property 
8  Railroad  Co.  v.  Bayne,  75  N.  Y.  1.  is  wrongfully  detained.  Taylor  v. 
*  Jansen  v.  Efley,  10  la.  227.  Grever,  6  O.  C.  C.  269.  In  Daniels 
»  Daniels  v.  Coe,  21  Neb.  157.  v.  Coe,  21  Neb.  157,  it  was  held  suffi- 
6  Bailey  v.  Swain,  45  O.  S.  657.     In  cient  if  the  petition  states  that  the 

a  recent  case  it  is  said  that  a  petition  plaintiff  is  the  owner  of  and  entitled 
is  sufBcient  which  contains  the  fol-  to  the  immediate  possession  and  that 
lowing  averments :  Ownership  of  the    the  goi)ds  were  unlawfully  detained. 
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fully  and  unjustly  detained,  are  mere  propositions  of  law,^ 
And  so  with  an  allegation  that  the  defendant  wrongfully 
detains  property  from  the  plaintiff.^  While  these  general 
allegations  have  been  considered  sufficient,  and  have  been  fol- 
lowed  generally  in  practice,  there  are  cases  in  which  the  facts 
relating  to  the  ownership  or  interest  as  well  as  other  matters 
should  be  stated.^  Under  some  codes,  the  petition  must  state 
the  extent  of  the  interest  of  the  plaintiff  in  the  property.* 

The  interest  of  a  mortgagee  under  a  chattel  mortgage  is 
that  of  a  o'eneral  owner,  and  in  the  absence  of  a  reservation 
he  is  entitled  to  the  immediate  possession,  and  a  petition  which 
states  facts  showing  that  the  plaintiff  is  a  general  owner  suffi- 
ciently describes  his  ownership.^  A  petition  for  the  recovery 
of  chattel  property  alleged  to  have  been  leased,  with  a  cove- 
nant entitling  the  lessor  to  possession  on  default  in  the  pay- 
ment of  rent,  which  contains  an  averment  of  a  default  and 
that  the  lease  was  transferred  to  another  without  the  knowl- 
edge of  the  lessor,  and  that  demand  for  the  return  has  been 
made,  states  a  good  cause  of  action.®  And  where  the  par- 
ticular facts  entitling  the  plaintiff  to  the  immediate  posses- 
sion of  the  property  are  stated,  the  title  is  sufficiently  set 
forth  although  there  is  no  general  allegation  of  ownership.'' 
A  petition  which  fails  to  allege  that  the  property  is  wrong- 
fully detained  is  fatal.^  The  petition  should  also  contain  a 
description  of  the  property  sufficiently  definite  to  identify  it.' 

1  Curtis  V.  Cutler,  7  Neb.  315  (1878).  SEobinson  v.  Fitch,  26  O.  S.  659; 

2  Scofield  V.  Whitelegge,  49  N.  Y.  Shur  v.  Stattler,  1  W.  L.  M.  317. 
251).  Petition  must  affirmatively  show  that 

3  Hoisington  v.  Armstrong,  22  Kan.  he  is  the  owner.  Paup  v.  Sylvester, 
110,  in  which  it  was  held  that  the  22  1a.  371. 

plaintiff  was  required  to  set  forth  ^  Schofield  v.  Valentini,  19  N.  Y.  S. 

only  that  he  was  the  owner  or  had  a  225. 

special  ownership  or  interest,  stating  ^  Visher  v.  Smith,  91  Cal.  260, 

the  facts  in  relation  thereto,  giving  a  ^  Entsminger  v.  Jackson,  73  Ind. 

description,  and  that  he  was  entitled  144;  Le  Roy   v.  Maconneli,   8  Kan. 

to  the  immediate  possession,  and  that  273;  Draper  v.  Ellis,  13  la.  316. 

the  defendant  wrongfully  detained  ^  Pierce  v,  Langdon,  2  Idalio,  878 ; 

the  same  from  him.     See  sec,  1084,  28  Pac.   Rep,   401   (1891);   Wood  v. 

form  adopted  from  Johnson  V.  Neal,  Darnell,  1  Ind.  App,  215;  Hames  v. 

32  Neb.  14;  sec.  1083,  form  adopted  Robinson,  44  Ark.  308;  Entsminger 

from  Rogers  v.  Graham,  36  Neb,  730 ;  v,    Jackson,    supra.     In    describing 

55  N,  W.  Rep.  243,  as  illustrations.  mares   it  is  not  absolutel}'  essencial 

*  Kernan  v.  Wilson,  73  la.  490.  that  they  be  described  by  their  usual 
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Demand  need  only  be  alleged  in  cases  where  it  must  neces- 
sarily be  made  in  order  to  terminate  the  right  of  possession 
in  a  defendant,  where  the  property  came  into  his  possession 
lawfully,^  and  is  not  therefore  essential  where  the  posses- 
sion is  unlawful,  as  where  an  officer  levies  upon  the  wrong 
property  with  notice  at  the  time.^  Nor  is  it  essential  to  nega- 
tive the  language  of  the  statute,  as  that  the  property  was  not 
taken  on  execution  or  on  an  order  or  judgment  against  the 
plaintiff,  as  these  allegations  are  required  only  in  the  affidavit.' 
It  is  not  the  proper  practice  to  make  in  a  petition  allegations 
sufficient  to  entitle  a  party  to  the  delivery  of  the  property, 
and  annex  thereto  a  single  affidavit,  both  as  to  the  verifica- 
tion of  the  petition  and  the  necessary  allegations  for  deliv- 
ery of  property,  though  such  a  petition  has  been  held  good.^ 
Where  such  a  course  has  been  taken,  the  writ  may  issue  and 
an  affidavit  in  proper  form  allowed  to  be  filed.*  The  code 
contemplates  the  filing  of  an  affidavit  separate  from  the  pe- 
tition.® The  plaintiff  may  recover  any  damages  sustained 
by  the  wrongful  detention  of  the  property  without  specially 
alleging  the  same.^  And  where  the  property  has  been  re- 
turned to  the  defendant  for  want  of  an  undertaking,  the 
action  may  proceed  as  one  for  damages.^  The  rule  which  re- 
quires fraud  to  be  specially  pleaded  has  no  application  to  an 
action  in  replevin.^  Where  goods  have  been  obtained  by  a 
purchaser  upon  fraudulent  representations,  the  vendor  may, 
upon  discovering  the  fraud,  return  the  consideration  paid,  and 

names,   but    a    description    as    the  429.     An  oflScer  cannot  seize  under  a 

« two five  years  old  "  will  an-  writ  property  actually  or  construct- 

swer.     Billby  v.  Townsend,  29  Neb.  ively  in   tlie  person  named  in   the 

220  (1890).  process.     State  v.  Jennings,  14  O.  S. 

J  Smith    V.   McLean,   24    la.   322;  73. 
Shur  V.  Stattler,  1  W.  L.  ]VL  317.     In        3  Daniel  v.  Coe,  21  Neb.  157.     And 

Buch  cases  a  demand  is  held  to  be  an  yet  in  forms  adopted  and  approved 

essential  prerequisite  to  the  action,  in  that  state  these  allegations  have 

Homan  v.  La  Boo.  1  Neb.  210;  Tal-  been  made, 
cott  V.  Belding,  4  J.  &  S.  84.  •*  Bingham  v.  Hill,  38  O.  S.  657. 

2  Bancroft  v.  Blizzard,    13  O.  30;        5  Lewis  v.    Connolly,  29  Neb.   222 

Stone  V.  Bird,   16  Kan.  448;   Shoe-  (1890). 

maker  v.  Simpson,  16  Kan.  43.     As  to         «  Bingliam  v.  Hill,  38  O.  S.  657. 
demand,  see,  also,  Federhen  v.  Smith,        ^  Clark  v.  Martin,  120  Mass.  543. 
8   Allen,    119;    Badger   v.    Phinney,        8  Pugh  v.  Calloway,  10  O.  S.  466. 
15  Mass.  364;  Grimes  v.  Briggs,  110        ^  Soporis    v.    Truax.    1    Colo.    89; 

Mass.  446 ;  O'Neil  v.  Bailey,  68  Me.  Snook  v.  Davis,  6  Mich.  156. 
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reclaim  the  goods  against  anyone  not  a  lona  fide  purchaser;* 
and  where  a  purchase  has  been  made  with  an  intention  not 
to  pay  the  purchase  price,  or  without  reasonable  expectation 
of  being  able  to  pa}''  the  same,  the  goods  may  be  recovered 
in  an  action  of  replevin.- 

Sec.  1080.  Petition  in  replevin  —  Ordinary  form. — 

The  plaintiff  says  that  he  is  the  owner  of  and  is  entitled  to 
the  immediate  possession  of  the  following  described  property, 
namely,  two  hundred  and  one  bushels  and  twenty-nine  pounds 
of  wheat,  being  part  of  the  same  wheat  which  was  levied 

upon   by  the  said  H.  as  sheriff  of  county,  Ohio,  at  the 

suit  of  R  W.  &  Co.  against  J.  D.  J.  and  J.  S. 

That  the  defendant  wrongfully  detains  in  his  possession  the 
said  property  from  the  plaintiff. 

Wherefore  the  plaintiff  prays  a  judgment  and  order  against 
the  said  defendant  that  he  be  ordered  to  deliver  to  him  the 
said  property.  B.  G.  S.,  Attorney  for  Plaintiff. 

Note. —  This  form  is  taken  from  Hall  v.  Watkins,  Supreme  Court,  unre- 
ported, No.  1707,  and  is  a  sufficient  compliance  with  the  rules  stated  in  Bai- 
ley V.  Swaim,  45  O.  S.  658,  and  Taylor  v.  Grever,  6  O.  C.  C.  269.  A  form 
such  as  given  in  2  Bates'  Pldg.,  p.  690,  and  used  in  practice  so  long,  which  fails 
to  state  ownership,  is  objectionable.  It  may  be  better  in  many  cases  to 
make  a  detailed  statement  of  facts  as  in  sec.  1082,  posi.  But  "ownership 
bping  a  statement  of  fact  lante,  sec.  50,  p.  50,  n.  7),  the  foregoing  form  will 
ordinarily  be  sufficient  A  petition  which  does  not  allege  a  right  of  pos- 
session does  not  state  a  cause  of  action  in  replevin.  Taylor  v.  Grever,  6  O. 
C.  C.  272. 

Sec.  1081.  Petition  in  replevin  (from  justice  of  the 
peace). — 

This  case  comes  into  this  court  on  appeal  from  the  judg- 
ment of  A.  B.  G.,  a  justice  of  the  peace  in  and  for town- 
ship, county  of ,  and  state  of  Ohio. 

Plaintiff  is  the  owner  of  and  entitled  to  the  immediate 
possession  of  the  following  described  property,  to  wit:  [De- 
scrihe.'] 

The  said  defendants,  E.  P.  W.  and  E.  B.  P.,  wrongfully 
detain  from  plaintiffs  the  said  goods  and  chattels  of  these 
plaintiff's,  and  have  so  wrongfully  detained  said  goods  and  chat- 
tels for  the  space  of days,  "to  the  damage  of  these  plaint- 
iffs in  the  sum  of dollars,  with  interest. 

Wherefore  these  plaintiffs  ask  judgment  against  said  de- 
fendants for  the  recovery  of  said  property,  and  for  the  sura 
of dollars,  with  interest. 

Note.—  Changed  from  Wilmot  v.  Lyon,  49  O.  S.  296.  Where  property 
has  been  purchased  with  the  intention  not  to  pay  for  the  same,  the  vendor 

1  Tootle    V.    Bank,    34    Neb.    863;        2  Wilmot  v.   Lyon,  49  O.  S.  297; 
Syms  V.  Benner,  31  Neb.  593 ;  Cobbey    Talcott  v.  Henderson,  31  O.  S.  162. 
on  Replevin,  sec.  268. 
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may  rec^ain  it  in  an  action  in  replevin.  Id. ;  Talcntt  v.  Henderson,  31  O.  S. 
163.  And  in  Wilmot  v.  Lyon  the  court  charged  that  whether  there  is  an  in- 
tention to  pay  or  not  to  pay  is  a  question  of  fact.  The  mode  of  show- 
ing intent  is  by  proof  of  its  manifestations,  acts  done  and  circumstances  sur- 
rounding the  party  in  the  transaction.  Oswego  Starch  Factory  v.  Lendrum, 
27  la.  573. 

Sec.  1082.  Petition  by  constable  against  sheriff. — 

\^Ca2)tio7i.'] 

Plaintiff  is  constable  in township, county,  Ohio, 

and  as  such  constable  received  two  writs  of  execution,  issued 
by  S.  S.,  a  justice  of  the  peace  in  said  township,  in  the  case  of 
J.  M.  M.  against  H.  R.  S.,  and  that  in  pursuance  of  the  com- 
mand of  said  writ  of  execution  he  levied  the  same  upon  the 
goods  and  chattels  of  the  said  H.  H.  S.,  hereinafter  described, 

on  the day  of ,  18 — ,  and  thereby  acquired  a  special 

ownership  or  interest  in,  and  is  entitled  to  the  immediate  pos- 
session of,  the  said  goods  and  chattels,  to  wit:  [^Description  of 
goods. ^ 

Thereafter,  to  wit,  on  the day  of ,  18 — ,  the  de- 
fendant D.  P.,  as  sheriff  of  said  county  aforesaid,  Avrongfully 
made  a  levy  upon  said  goods  and  chattels  while  in  the  hands 
of  this  plaintiff,  and  as  such  sheriff  aforesaid  wrongfully  and 
unjustly  detains  in  his  possession  the  said  goods  and  chattels 
from  the  said  plaintiff,  and  has  detained  the  same  as  aforesaid 

for  the  space  of  ten  da3's,  to  his  damage  in  the  sura  of  $ . 

Plaintiff  therefore  prays  judgment  against  the  said  defendant, 
that  he,  the  said  defendant,  do  return  to  plaintiff  the  aforesaid 

goods  so  unlawfully  detained,  and  for  the  sum  of  $ ,  his 

damages  so  as  aforesaid  sustained  by  reason  of  said  unlawful 
detention. 

Note.—  From  Pugh  v.  Calloway,  10  O.  S.  483. 

Sec.  1083.  Petition  by  mortgagee  against  mortgagor  after 
condition  broken. — 

The  plaintiff  says  that  on  the day  of ,  18 — ,  the 

defendant  made,  executed  and  delivered  to  the  plaintiff  a  note 

for  the  sum  of  % ,  payable  to  plaintiff,  due  on  the day 

of ,  18 — .     At  the  time  of  the  delivery  of  said  note,  and 

to  secure  the  payment  of  the  same,  said  defendant  also  exe- 
cuted and  delivered  to  plaintiff  a  certain  chattel  mortgage 
upon  the  following  chattel  property,  to  wit:  \ Description.'] 
That  the  conditions  of  such  mortgage  were:  [The  conditions 
may  here  hriefly  he  given.] 

That  the  said  note  became  due  and  payable  on  the day 

of ,  18 — ,  no  part  of  which  has  been  paid,  and  the  con- 
ditions of  such  mortgage  have  been  broken,  and  plaintiff 
demanded  possession  of  said  property  from  said  defendant. 
Plaintiff  is  the  general  owner  of  the  property  hereinbefore 
described,  and  is  entitled  to  the  immediate  possession  of  the 
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same.  That  said  goods  and  chattels  are  wrongfully  detained 
from  plaintiff  by  the  said  defendant,  [and  were  not  taken  on 
process  issued  against  the  plaintiff,  and  are  not  claimed  by  him 
under  a  title  acquired  mediately  or  immediately  by  transfer 
from  one  from  whom  such  property  had  been  taken  by  such 
execution,  order  or  process,  nor  for  a  tax]. 

Wherefore  plaintiff  prays  for  judgment  against  the  defend- 
ant for  the  possession  of  said  property,  or,  in  case  the  pos- 
session thereof  cannot  be  had,  for  a  judgment  against  the 
defendant  for  the  value  thereof,  and  the  costs  herein  expended. 

Note.—  Adapted  from  Rodgers  v.  Graham,  36  Neb.  730 ;  55  N.  W.  Rep. 
243  (1893),  where  the  petition  was  approved. 

Sec.  1084.  Petition  against  slieriff  for  reeoYery  of  ex- 
empt property. — 

That  the  defendant  was  the  duly  appointed  and  qualified 

sheriff  of county, ,  from  the day  of ,  18 — , 

to  the day  of ,  18—. 

That  the  plaintiff  is  the  owner  of  and  entitled  to  the  imme- 
diate possession  of  the  following  described  goods  and  chattels, 
to  wit:  \desGription\  being  now  in  the  possession  of  said  de- 
fendant, and  which  he  still  holds,  and  which  are  of  the  value 
of  % . 

That  defendant  wrongfully  detains  said  goods  and  chattels 
from  the  possession  of  plaintiff,  and  has  wrongfully  detained 
the  same,  to  plaintiff's  damage  in  the  sum  of  S . 

That  said  property  was  seized  by  said  defendant,  as  sheriff 
of  said  county,  under  an  execution  issued  against  the  ])laintiff. 
That  plaintiff  was  at  the  time  of  levying  said  execution,  and 
still  is,  a  resident  of  this  state,  and  the  head  of  a  family,  and 
is  not  the  owner  of  any  homestead;  and  that  said  property  is 
exempt  from  execution,  expressly  [or,  upon  demand  and  selec- 
tion, as  the  case  may  he\. 

Plaintiff  therefore  asks  judgment  against  said  defendant  for 
the  recovery  of  said  property,  and  for  the  sum  of  $ . 

Note. —  Adapted  from  Johnson  v.  Neal,  33  Neb.  14,  where  the  form  was 
substantially  approved.     See  88  O.  L.  273. 

Sec.  1085.  The  affidavit.— There  must  be  filed  with  the 
petition  a  separate  affidavit  for  the  delivery  of  property  to 
plaintiff,  which  must  contain  a  description  of  the  propertv 
claimed,  stating  that  the  plaintiff  is  the  owner  or  has  an  in- 
terest therein;  and  if  the  ownership  or  interest  is  special  or 
partial,  the  facts  must  be  stated,  also  that  the  property  is  wrong- 
fully detained  by  the  defendant;  that  it  was  not  taken  on 
process  issued  against  the  plaintiff,  and  is  not  claimed  by  him 
under  a  title  acquired  mediately  or  immediately  by  transfer 
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from  one  from  whom  such  property  had  been  taken  by  exe. 
cution,  order  or  process,  nor  for  a  tax;  or  if  taken  on  such 
process,  that  the  property  was  exempt  from  execution  ex- 
pressly, or  upon  demand  or  selection  by  the  plaintiff.'  A  writ 
cannot  issue  without  a  proper  affidavit,^  but  it  forms  no  part 
of  the  pleadings,'  The  requirement  as  to  what  the  affidavit 
shall  contain  is  imperative,  and  all  the  facts  must  be  sworn  to 
before  the  action  can  be  maintained.*  It  may,  upon  notice, 
be  amended,'  in  furtherance  of  justice,  upon  proper  terms,^  at 
any  time  before  trial  or  on  triaV  and  the  truth  of  its  allega- 
tions may  be  inquired  into  by  motion.^  If  the  affidavit  is 
defective,  the  defendant  may  move  to  dismiss,  in  which  case 
an  amendment  may  be  made;  and  unless  objection  be  taken 
to  the  affidavit,  the  same  cannot  thereafter  be  raised  in  a  pro- 
ceeding in  error.^ 

Sec.  1086.  Affidavit  in  replevin  by  attorney.— 

D.  C.  B.,  being  duly  sworn,  says  he  is  the  attorney  [or, 
agent]  of  plaintiff  in  this  action,  duly  authorized  in  the  prem- 
ises, and  the  property  to  recover  possession  of  which  this 
action  is  brought  is  described  as  follows,  to  wit:  The  entire 
stock  of  jewelry,  watches,  clocks  and  silverware  and  plated 
ware  and  all  goods  in  the  store  occupied  by  said  N.  C,  on  the 
east  side  of  M.  street,  L.,  Ohio;  also  one  show-case  and  all 
the  fixtures  to  said  store ;  also  one  Hall's  fire-proof  safe  in 
said  store ;  also  one  window  show-case  and  one  large  regulator 
clock. 

The  plaintiff  is  the  owner  thereof  as  mortgagee.  Said 
property  is  wrongfully  detained  from  plaintiff  by  defendants. 

Said  property  was  not  taken  on  process  issued  against  this 
plaintiff  nor  for  a  tax.  D.  C.  B. 

Sworn  to  before  me  and  subscribed  in  my  presence  this 

day  of ,  18—.  A.  B. 

Note. —  From  Oskamp  v.  Carman,  Supreme  Court,  umeported. 

See.  1087.  Affidavit  by  one  member  of  firm. — 

P.  M.  K.,  being  duly  sworn,  deposes  and  says  that  he  is  one 
of  the  members  of  the  firm  composed  of  J.  H.  L.  and  P.  M.  K., 

188  O.  L.  273;  Whittaker's  Ohio  *  Van  Halen  v.  Ridgeway,  1  W.  L. 

Civ.  Code,  p,  460  (4th  Rev.  ed.).  M.  280. 

2Xenia  Twine  &  C.  Co.  v.  Hooven,  6  Gaiser  v.  Van  Heim,  8  O.  C.  C.  120. 

25  W.  L.  B.  10.  '  Cobbey  on  Replevin,  sec.  569. 

3  Hoisington  v.  Armstrong,  22  Kan.  »  Xenia  Twine  &  C.  Co.  v.  Hooven, 

110.  25  W.  L.  B.  10. 

*  Westenberger  V.  Wheaton,  9  Kan.  9  Gaiser   v.  Van   Heim,  8  O.  C.  C. 

169.  120. 
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partners,  doing  business  under  the  firm  name  and  stjde  of 
J.  H.  L.  &  Co.,  and  this  affiant  further  deposes  and  says: 

1st.  That  said  J.  H.  L.  et  al.  are  the  owners  of  the  follow- 
ing described  property,  to  wit:  Fifteen  bales  of  gunny  bag- 
ging and  one  coil  and  two  bales  of  manilla  rope  of  the  value 
of  about  % . 

2d.  That  said  J.  H.  L.  et  al.  are  entitled  to  the  immediate 
possession  of  said  property. 

3d.  That  said  property  is  wrongfully  detained  by  one 
E.  P.  W.  and  E.  B.  P.        ' 

4th,  That  the  said  property  was  not  taken  in  execution  on 
any  order  or  judgment  against  said  J.  H.  L.  et  al.^  or  for  the 
payment  of  any  tax,  fine  or  amercement  assessed  against 
them,  or  by  virtue  of  an  order  of  delivery  issued  in  replevin, 
or  any  other  me  ns  or  final  process  against  them. 

Note.—  From  Wilmot  v.  Lyon,  49  O.  S.  296. 

Sec.  1088.  Affidavit  —  Ordinary  form.— 

\_Caption?\ 

A.  B.,  being  duly  sworn,  upon  his  oath  says: 

That  he  is  the  plaintiff  in  the  above-entitled  cause. 

That  he  is  [the  owner  of  and]  lawful!}''  entitled  to  the  pos- 
session of  the  following  personal  property,  to  wit:  One  bay 
horse,  six  years  of  age,  with  white  star  in  forehead  and  white 
hind  feet,  called  and  known  as  "Longfellow." 

That  said  horse  has  not  been  taken  on  process  issued  against 
plaintiff,  nor  for  a  tax  [or.,  that  the  same  was  seized  and  is 

held  by  the  defendant  under  an  execution  issued  from  the 

court  on  a  judgment  recovered  therein  by  one  R.  D.  against 
the  affiant,  but  said  property  is  exempt  from  execution]. 

That  said  horse  [has  been  wrongfully  taken  and]  is  unlaw- 
fully detained  by  the  defendant. 

That  said  horse  is  of  the  value  of dollars,  and  is  now 

detained  in county,  state  of  Ohio.  A.  B. 

\JuratP\ 

Note.— R  S.,  sec.  5815. 

Sec.  1089.  The  delivery  bond. —  As  the  law  in  Ohio  now 
stands,  the  property  cannot  be  delivered  to  the  plaintiff  until 
after  the  expiration  of  five  days  from  the  time  it  is  taken,  and 
until  the  plaintiff  has  executed  an  undertaking  conditioned 
that  the  plaintiff  shall  prosecute  the  action  and  return  the 
property  taken  or  pay  the  value  assessed  if  judgment  be  ren- 
dered against  him,  at  the  election  of  the  defendant,  as  well  as 
all  damages   which  may  be  assessed.^     The  interest  of  the 

1  88  O.  L.  273 ;  ^Vhittakel•'s  Oliio  Civ.  Code,  p,  461  (4th  Rev.  eA). 
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defeiulant  in  the  property  taken  vests  in  the  plaintiff  only 
conditionally  upon  his  giving  bond.  If  the  defendant  elects 
to  have  the  property  returned,  he  is  entitled  to  do  so,  but 
mnst  elect  to  take  all  or  none.^  The  rule  early  laid  down  and 
frequently  asserted  in  practice,  that  the  bond  takes  the  place 
of  the  property,  is  well  founded,^  and  is  not  changed  by  the 
new  enactment.'  It  takes  the  place  of  the  property,  however, 
only  to  theextent  of  the  interest  of  the  defendant  in  replevin,* 
The  right  of  the  defendant  to  retain  the  property  can  only  be 
exercised  in  strict  accord  with  the  terras  of  the  statute.  The 
reason  of  the  provision  prohibiting  the  officer  from  delivering 
the  property  to  the  plaintiff  until  after  the  expiration  of  five 
days  is  to  give  the  defendant  an  opportunity  to  make  his 
election  within  that  period,  which  must  be  done  or  his  rights 
under  the  statute  are  gone.  If  he  fails  to  make  the  election 
within  that  period,  he  cannot  compel  the  plaintiff  to  return 
the  property  until  the  determination  of  the  suit,  as  his  right 
of  election  is  forever  gone,^  and  he  is  remitted  for  his  rights  to 
the  bond  given  by  the  plaintiff. 

Sec.  1090.  The  redelivery  bond. —  The  defendant  is  given 
the  right  at  any  time  within  five  days  after  the  issuance  of 
the  writ  to  elect  to  retain  the  property  upon  the  condition 
that  he  shall  execute  an  undertaking  to  the  plaintiff  that  he 
will  return  the  property  or  pay  the  value  assessed,  at  the 
election  of  the  plaintiff,  as  well  as  to  pay  all  damages  and 
costs  if  the  suit  be  decided  against  him.^  The  defendant  may 
elect  to  take  the  property  at  the  end  of  the  litigation  by  serv- 
ing notice  upon  the  officer  within  ten  days  after  the  seizure 
that  he  will  so  demand  it.^  But  he  cannot  elect  to  take  part 
only.* 

See.  1091.  The  answer. —  The  code  has  not  materially  de- 
parted from  the  common-law  system  of  pleading  in  this  action, 
and  a  defendant  may  therefore,  under  a  general  denial,  raise 

1  Simper  v.  White,  7  O.  C.  C.  303.  ^Hunt  v.  Williams,  7  O.  C.  C.  224 

2  Smith  V.  McGregor,  10  O.  S.  461;  6  88  O.  L.  274;  Whittaker's  Ohio 
Crittenden  v.  Single,  14  O.  S.  185;  Civ.  Code,  pp.  462-63  (4th  Rev.  ed.). 
Carty  v.  Fenstemaker,  14  O.  S.  463.  7  Hunt  v.  Williams,  7  O.  C.  C.  224; 

»  Knight  V.  Kinney,  7  O.  C.   C.  59    88  O.  L.  273. 
(1893) ;  88  O.  L.  273.  8  Simper  v.  White,  7  O.  C.  a  70a 

<  Smith  V.  McGregor,  10  O.  S.  461 ; 
Lugenbeal  v.  Lemert,  43  O.  S.  1. 
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an  issue  upon  any  material  allegation  in  the  petition,  and  in- 
troduce evidence  barring  the  action  ;i  and  is  not  subject  to  a 
demurrer  for  want  of  a  statement  of  facts.^  In  fact  the  whole 
question  of  ownership  ma}'-  be  investigated  under  it.'  A  de- 
fendant may  show  that  as  an  officer  he  levied  upon  the  goods 
at  the  suit  of  a  creditor  of  one  from  whom  the  plaintiff  ob- 
tained them,  and  that  the  transfer  to  the  latter  was  fraudu- 
lent and  void  as  against  creditors;*  or  an  officer  may  prove 
that  he  levied  upon  the  property  under  a  writ  of  execution.* 
It  raises  the  issue  not  only  of  the  right  of  possession,  but  of 
every  collateral  fact  necessary  to  establish  the  same  as  well;' 
and  title  in  a  stranger  may  be  shown  even  though  not  con- 
nected with  the  defendant.'  An  answer  that  the  defendant 
does  not  lawfully  detain  the  goods  and  chattels  raises  an  issue 
as  to  the  right  of  plaintiff  to  the  property  and  possession.^ 
And  under  a  denial  of  possession  a  defendant  may  show  that 
although  he  had  a  right  of  possession  he  had  waived  it  by 
agreement.^  In  an  action  by  a  mortgagee,  a  defendant  under 
a  denial  may  prove  a  sale  of  the  property  to  him  by  the 
plaintiff  subsequent  to  the  execution  and  delivery  of  the  mort- 
gage, and  his  refusal  to  take  the  goods  and  pay  the  contract 
price.'*"  There  is  a  conflict  in  the  rulings  of  two  courts  of  in- 
ferior jurisdiction  as  to  whether  a  plea  of  7ion  detinet  is  a  valid 
defense,  under  which  it  may  be  shown  that  the  defendant 
does  not  in  fact  detain  the  property,  and  as  to  whether  or 
not  it  raises  any  question  of  title."     An  action  cannot  be  de- 

1  School  District  v.  Shoemaker,  5  Wedgewood,  25  Neb.  283 ;  Rodgers  v. 
Neb.  36;  White  v.  Genniey,  47  Kan.  Graham,  36  Neb,  730;  55  N.  W.  Rep. 
741.  243  (1893). 

2  Carman  v.  Ross,  64  Cal.  247.  »  Moravee  v,  Buckley,  11  W.  L.  B. 

3  Bank  v.  Bain,   20  Neb.   294;   30  225;  10  O.  S.  444;  12  O.  S.  112. 

N.  W.  Rep.  64;   Cool   v.  Roche,    15  «Aultmau  v.  Stickler,  21  Neb.  72; 

Neb.  24 ;  Richardson  V.  Steel,  9  Neb.  Kennedy    v.     Shaw,    38    Ind.    474; 

483.     Cf.    Richardson    v.   Smith,   29  Sparks  v.  Heritage,  45  Ind.  66. 

Cal.  530.     It  puts  in  issue  every  alle-  ^  Griffin  v.  Railroad  Co.,  101  N.  Y. 

gation  in  the  pleading  which  it  de-  348;  Lane  v.   Sparks,  75   Ind.  278; 

nies  and  cannot  be  considered  as  a  McKyring  v.  Bull,  16  N.  Y.  297. 

negative  pregnant.     German  Amer-  »  Moore  v.  Kepner,  7  Neb.  291. 

ican  Bank  v.  White,  38  Minn.  471.  »  Timberlake  v.  McCarthers,  8  Am. 

''Bailey  v.   Swain,   45   O.    S.   657;  Law  Rec.  713. 

Taylor  T.  Grever,  6    O.   C.    C.   271;  i<»  Deford  v.  Hutchinson,  45  Kan.  318. 

Oaks  V.  Wyatt,  10  O.  344 ;  Farrell  v.  "  Shearer  v.  Stattler,    1   W.  L.  ]VL 

Humphrey,    12    O.    113;   Merrill  v.  317;  Kelly  v.  Blakly,  2  W.  L.  M.  151. 
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feated  by  an  assignment  of  the  property  by  the  defendant  for 
the  benefit  of  creditors.^ 
Sec.  1092.  Answer  by  slieritf. — 

[Caption.l 

Said  defendant  for  his  defense  herein  says  that  at  the  time 
of  the  commencement  of  this  suit  he  was  the  duly  elected  and 

qualified  sheritf  of  said county;  that  at  the  time  of  the 

commencement  of  this  action,  he,  as  such  sheriff,  held  three  sev- 
eral writs  of  execution,  one  in  favor  of  R,  W.  &  Co.,  against 

J.  D.  J.  and  J.  E.  S.,  for dollars  and  costs  of  suit,  upon  a 

judo^ment  rendered  in  favor  of  said  R,  W.  &  Co.  against  said 
J.  D.  J.  and  J.  E.  S.,  rendered  by  the  court  of  common  pleas 

of  county,  Ohio, ,  IS—;  one  in  favor  of  L.  K  Y. 

against  the  said  J.  D.  J.,  upon  a  transcript  filed  in  the  clerk's 

office  of  said county,  for  the  sum   of  dollars  and 

costs  of  suit;  one  in  favor  of  E.  P.  against  the  said  J.  D.  J., 

upon  a  transcript  filed  in  the  clerk's  office  of  said county, 

for  the  sum  of dollars  and  costs  of  suit. 

That  the  said  defendant,  before  the  commencement  of  this 
suit,  had  duly  levied  the  said  several  writs  of  execution  upon 
the  property  described  in  the  plaintiff's  petition  as  the  prop- 
erty of  said  J.  D.  J.,  and  the  same  was  at  the  time  of  such 
levy  the  property  of  said  J.  D.  J.,  and  that  by  virtue  of  said 
levy  the  defendant,  as  such  sheriff,  had  a  special  ownership  in 
said  property,  and  was  entitled  to  the  possession  of  the  same 
at  the  time  of  the  commencement  of  this  action. 

Defendant  therefore  asks  judgment  against  the  said  plaint- 
iff for  the  value  of  the  property  described  in  the  said  plaintiff's 
petition,  together  with  costs  of  suit,  and  for  all  proper  relief. 

Sec.  1093.  Answer  that  defendant  was  in  possession  as 
agent  and  that  action  was  commenced  withont  cause. — 

E.  P.  W.,  one  of  the  defendants,  for  his  answer  says  he  de- 
nies all  the  allegations  contained  in  plaintiffs'  petition.     And 

further  answering,  he  says  that  on   or  about ,  18 — ,  he 

was,  as  agent  for  B.,  F.  &  Co.  and  ten  others,  in  the  lawful  pos- 
session of  fifteen  bales  gunny  bagging  and  one  coil  and  two 
bales  of  manilla  rope,  of  all  which  plaintiffs  deprived  him 
by  process  issued  in  this  case.  That  this  action  w^as  coni- 
menced  without  an}'^  reasonable  or  probable  cause  and  mali- 
ciously, and  thereby  this  defendant  and  those  represented  by 
him  suffered  damages  in  excess  of  the  actual  value  of  said 
articles  so  replevied.     This  defendant  says  that,  including  the 

value  of  said  articles,  he  has  been  damaged  in  the  sura  of 

dollars,  for  which  he  prays  judgment  against  plaintiffs. 

E.,  D.  ife  S.,  Defendants'  Attorneys. 

Note.— From  Wilmot  v.  Lyon,  49  O.  S.  297. 

I  Ck)llier  v.  Bickley,  33  O.  S.  53a 
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REFORMATION,  RESCISSION  AND  CANCELLATION. 


Sec.  1094.  Parties  to  actions  for  refor- 
mation. 

Reformation  —  The  peti- 
tion. 

Instrument  may  be  re- 
formed and  enforced  in 
same  action. 

Petition  for  reformation  of 
deed  as  to  description. 

Reformation  —  Defenses. 

Parties  to  actions  for  re- 
scission   and    cancella- 
tion. 
1100.  Rescission    and    cancella- 
tion —  The  petition. 


1095. 


1096. 


1097. 

1098. 
1099. 


Sec.  1101.  Petition    to    cancel    deed 
made  by  illitei-ate  person. 

1102.  Petition  by  grantee  to  re- 

scind sale  for  want  of 
title  in  grantor. 

1103.  Petition    to    rescind   con- 

tract for  sale  of  land. 

1104.  Petition  by  vendee  against 

vendor  to  set  aside  an 
agreement  relating  to 
lands  on  the  ground  of 
defect  of  title  —  (Fraud). 

1105.  Petition    to    annul    stock 

subscription. 

1106.  Answer  that  contract  was 

rescinded. 


Sec.  1094.  Parties  to   actions  for  reformation. —  If  the 

action  is  brought  to  correct  a  misdescription  running  through 
the  deeds  of  several  prior  grantors,  each  grantor,  or  if  de- 
ceased their  heirs,  should  be  made  parties.^  A  grantee  may 
maintain  an  action  to  reform  an  erroneous  deed  in  his  own 
chain  of  title ;  ^  in  such  an  action  by  the  grantee  who  has  sold  a 
portion  of  the  premises,  using  the  erroneous  description,  to  re- 
form the  same  he  should  make  his  own  grantee  a  party.'  If  a 
deed  be  copied  by  the  recording  officer  with  the  incorrect  de- 
scription, such  recorder  is  not  a  proper  party.*   But  relief  can- 


1  Flanders  v.  McClanahan,  24  la. 
486 ;  Thomas  v.  Kennedy,  24  la.  397 ; 
Witte  V.  Lockwood,  89  O.  S.  143; 
Po'iieroy's  Rem.  371. 

2Gwyer  v.  Spaulding,  33  Neb.  573; 
50  N.  W.  Rep.  681 ;  Cox  v.  Ellsworth, 
18  Neb.  664;  Buzzby  v.  Littlefield.  31 
N.  H.  193;  May  v.  Adams,  58  Vt  74; 
Parker  v.  Starr,  21  Neb.  680. 

3  McLennan  v.  Johnson,  60  111.  306. 
And  the  holder  of  an  equity  of  re- 
66 


demption,  not  barred  by  lapse  of 
time,  should  be  made  a  party  to  suit 
to  reform  a  deed.  Pierce  v.  Faunce, 
47  Me.  507.  • 

*  King  V.  Bales,  44  Ind.  219.  Refor- 
mation may  be  had  on  the  ground  of 
mistake  not  only  between  the  imme- 
diate parties  but  also  against  creditors 
and  purchasers  who  have  either  act- 
ual or  constructive  notice.  Dozier  v. 
Mitchell,  65  Ala,  511 ;  Baskins  v.  Cal- 
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not  be  had  against  an  innocent  purchaser ;  ^  a  judgment  creditor, 
however,  is  not  such  a  purchaser.^  Reformation  may  also  be 
had  in  a  conveyance  between  husband  and  wife.' 

Sec.  1095.  Reformatiou  —  The  petition. —  Reformation  of 
instruments  is  based  upon  the  equitable  maxim  ''that  he  who 
seeks  equity  must  do  equity,"  and  the  one  seeking  relief, 
therefore,  must  have  performed  all  acts  re<:juired  of  hmi, 
and  must  stand  upon  an  equity  superior  to  that  of  the  party 
against  whom  relief  is  asked.^  The  causes  for  which  relief  is 
most  commonly  granted  are  mistake  and  fraud.  It  is  well 
settled  that  the  mistake  must  be  ordinaril3^  one  of  fact,*  al* 
though  it  has  been  held  that  relief  may  sometimes  be  had 
where  the  mistake  made  is  in  the  legal  effect  of  the  instrument,® 
although  such  cases  are  rare.'^ 

If  the  ground  of  relief  be  both  mistake  and  fraud,  the  peti- 
tion must  clearly  set  forth  the  facts  upon  which  each  of  such 
grounds  is  based.  Relief  cannot  be  had  against  fraud  when 
only  mistake  is  alleged  in  the  petition,  nor  can  relief  be  had 
on  ground  of  mistake  when  fraud  only  is  alleged.^  A  petition 
to  reform  an  instrument  upon  the  ground  of  mistake,  or  in 

houn,  45  Ala.  582;  Williams  v.  Hatch,  O.  S.  119.    See  Pitcher  v.  Hennessey, 

38  Ala.  338 ;   Berry  v.  Sowell,  72  Ala.  48  N.  Y.  415 ;  Beach's  Equity,  sec.  540 ; 

14 ;  1  Story's  Equity,  165,  166 ;  Carver  Clayton  v.  Freet,  10  O.  S.  544 ;  Thomp- 

V.  Lassallette,  57  Wis.  283.  son  v.  Thompson,  18  O.  S.  73.     See 

1  Lowe  V.  Allen,  68  Ga.  225 ;  Dav-  ch.  60,  sec.  823,  Mistake. 

idson    V.    Davidson,    42    Ark.    362 ;  "  Storrs  v.  Barker,  6  John.  Ch.  166. 

Burke  v.  Anderson,  40  Ga.  535.  See,  also,  Leavitt  v.  Palmer,  3  N.  Y. 

2  Burke  v.  Anderson,  supra;  Lowe  19;  s.  G,  51  Am.  Dec.  333;  Jordan  v. 
V.  Allen,  supra.  Stevens,  51  Me.  78 ;  S.  a,  81  Am.  Dec. 

s  Highland  v.   Highland,  19  Oreg.  556 ;  Bint  v.  Wilson,  28  Cal.  632 ;  S.  C, 

51 ;  Parker  v.  Parker,  88  Ala  362.  87  Am.  Dec.  142. 

4Conaway  v.  Gore,  24  Kan.  389.  8  Stephens  v.  Murton,  6  Oreg.  193; 

5  Welles  V.  Yates,  44  N.  Y.  525;  Brintnall  v.  Briggs,  54  N.  W.  Rep.  531 

Hoy  V.  Insurance  Co.,  77  N.  Y.  235;  (Iowa,  1893);  Michael  v.  Kilmer,  76 

Smith  V.  Jordan,  13  Minn.  264 ;  s.  C,  N.  Y.  36 ;  Rusliton  v.  Hallett,  8  Utah, 

97  Am.  Dec.  232;  Kilmer  v.  Smith,  277;  30  Pac.  Rep.  1014    See  Higgins 

77  N.  Y.  226;  S.  C,  33  Am.  Rep.  613;  v.  Parsons,  65  Cal.  280;  Williams  v. 

Turner  v.  Shaw,  9  Am.  St  Rep.  319 ;  Huyck,  71  la.  459 ;   Taylor  v.  Dev- 

Beach's  Equity,  544 ;  Born  v.  Scren-  erell,  43  Kan.  469;  3  Pomeroy's  Eq., 

keisen,  110  N.  Y.  55.  sec.    1376;    Leighton    v.   Grant,    20 

<5  Evants  v.  Strode,  11  O.  480 ;  S.  C.  Minn.  345.     Fraud  on  one  side  and 

38  Am.  Dec.  744;  Horst  v.  Dague,  34  mistake  on  the  other  will  authorize 

O.  S.  376 ;  Rindskoff  v.  Donan,  28  relief.  Wells  v.  Yates,  44  N.  Y.  525. 
O.  S.  520;  Globe  Ins.  Co.  v.  Boyle,  21 
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deed  upon  any  ground,  must  allege  the  facts,  by  stating  the 
transaction  as  it  actually  occurred,  that  the  parties  truly  agreed 
to  do  something,  and  that  the  mistake  did  not  occur  from  the 
negligence  or  carelessness  of  the  plaintiff.^  Even  one  who  has 
carelessly  executed  a  deed  under  a  fraudulent  misrepresenta- 
tion may  have  relief  against  the  grantee,  but  not  against  a 
subsequent  innocent  purchaser  for  value.^  A  petition  which 
does  not  contain  an  averment  that  the  mistake  was  mutual  is 
fatally  defective.'  An  allegation  that  it  was  the  mutual  un- 
derstanding and  intention  of  the  parties  that  the  land  in  con- 
troversy should  be  described  and  conveyed  b}'^  the  deed  has 
been  held  sufficient ;  *  and  so  with  a  statement  that  the  grantor 
and  grantee  were  ignorant  of  its  contents.'^  It  is  not  neces- 
sary to  aver  that  the  rights  of  third  persons  have  intervened, 
as  the  law  will  not  presume  that  any  such  rights  have  accrued.® 
A  mistake  in  the  description  will  be  corrected  not  only 
against  mortgagors,  but  creditors  as  well.^  In  framing  alle- 
gations as  to  an  erroneous  description,  the  mistake  therein 
will  be  plainly  set  out  by  giving  the  true  and  false  description 
and  alleging  mistake.^  An  averment  that  the  description  was 
different  from  that  intended  by  the  parties  has  been  held  to 
be  sufficient  in  the  absence  of  a  demurrer.'  A  deed  may  bo 
corrected  where  the  name  of  the  grantee  has  been  omitted  by 
mistake  or  inadvertence.^"  Or  a  mistake  of  a  scrivener,  by  in- 
serting a  stipulation  to  the  effect  that  the  grantor  assumed 

1  Highland  v.  Highland,  19  Oreg.  N.  Y.  S.  34;  S.  C,  68  Hun.  299.  See, 
51;  Lewis  v.  Lewis,  5  Oreg.  169;  also,  Schoonover  v.  Dougherty,  65 
Meier  v.  Kelley,  20  Oreg.  86 ;  25  Pac.     Ind.  463. 

Rep.  73 ;  Roundy  v.  Kent.  75  la.  662 ;        »  Nicholson  v.  Caress,  59  Ind.  89. 
Jackson  v.  Andrews,  59  N.  Y.  244.  ^  Edwards  v.  Sams,  3  Bradw.  168. 

2  Davidson  V.Davidson,  42  Ark.  362.        7  Strang   v.  Beach,   11   O.  S.  283; 

3  Paine  v.  Jones,  75  N.  Y.  593 ;  Con-  Van  Thorniley  v.  Peters,  26  O.  S.  471 ; 
away  v.  Gore,  24  Kan.  389 ;  Schoon-  Andrews  v.  Gillespie,  47  N.  Y.  487. 
over    V.    Dougherty.    65    Ind.    463;        SRamsey  v.  Loomis,  6  Oreg.  367. 
Easter  v,  Severin,  64  Ind.  375;  Jack-        9  Newton  v.  Hull,  90  Cal.  487. 

son  V.  Andrews,  59  N.  Y.  244.  lo  Strang  v.   Beach,  11  O.   S.  283; 

« Seegelken  V.  Corey,  93  Cal.  92 ;  28  Goshorn   v.   Purcell,    11   O.    S.   641; 

Pac.   Rep.   849.     The  plaintiff  must  Hitesman   v.   Donnel,  40   O.  S.  287. 

clearly  establish  the  intention  which  See  Clements  v.  Noble.  40  O.  S.  41 ; 

he  claims  to  be  concurrently  in  the  Neinenger  v.  State,  50  O.  S.  394 ;    34 

minds  of  the  parties  at  the  time  of  N.  R  Rep.  633. 
the  execution.    Roberts  v.  Derby,  23 
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and  agreed  to  pay  a  mortgage,  may  be  relieved  against,  even 
though  the  purchaser  is  ignorant  of  the  mistake  until  suit  is 
brought.^  And  a  deed  may  be  so  reformed  as  to  make  it 
include  a  portion  of  the  premises  erroneously  oraitted,^  or  to 
convey  a  life  estate  instead  of  a  fee-simple ; '  or  a  defectively 
acknowledged  deed  may  be  reformed  by  enlarging  a  life  estata 
into  a  fee-simple.*  A  mistake  in  making  a  deed  is  considered 
as  having  been  made  at  the  time  when  the  agreemer.t  was 
entered  into,  and  not  at  the  time  of  the  execution  and  deliv- 
ery of  the  deed.'^ 

A  grantee  of  a  purely  voluntary  deed  supported  by  no  con- 
sideration cannot  have  it  reformed ;  ^  nor  can  an  instrument 
be  reformed  so  as  to  include  therein  a  contemporaneous  oral 
agreement,  unless  fraud,  accident  or  mistake  be  alleged;^  nor 
can  the  fact  that  purchase-money  was  not  furnished  equally 
by  two  joint  purchasers  be  made  a  ground  for  the  reformation 
of  a  deed  in  a  collateral  proceeding  where  such  reformation  is 
not  an  issue  ;^  nor  can  a  mistake  of  a  scrivener  in  omitting  a 
reservation  be  corrected  if  it  will  prejudice  a  lien-holder  whose 
debt  has  been  contracted  upon  the  faith  of  the  vendee's  owner- 
ship.' A  demand  for  the  reformation  of  a  deed  should  be 
made  upon  the  grantee  before  commencing  the  action.^"  An 
allegation  that  the  plaintiffs  were  ignorant  and  illiterate  per- 
sons, and  did  not  understand  the  meaning  of  the  language 
used,  is  not  of  itself  sufficient  to  support  an  action  for  ref- 
ormation.'^ In  an  action  to  reform  a  deed  on  the  ground  of 
mistake  in  the  omission  of  words  of  inheritance,  the  petition 

1  Adams  v.  Wheeler,  122  Ind.  251.        9  Lough  v.   Michael,  17  S.  E.  Rep. 

2Critchfield  v.  Klein,  39  Kan.  721;  181  (W.  Va.,   1893).     The  act  of  an 

Taylor  v.  Deverell,  43  Kan.  469.  agent  in  drawing  a  deed  which  fails 

*  Clayton  v.  Freet,  10  O.  S.  545.  to  include  a  reservation  is  the  act  of 

*  Ormsby  v.  Longworth,   11  O.  S.  his  principal,  hence  mutual,  and  may 
653.  be    relieved   against      Warwick    v. 

6  Cleghorn  v.  Zumwalt,  83  Cal.  155.  Smith,  137  111.  504. 

«  Conaway  v.  Gore,  24  Kan.  389 ;  10  Popejoy  v.  Miller,  32  N.   R  Rep. 

Waite  V.  Smith,  92  111.  385;  Gwyer  713;  133  Ind.  19;  Axtel  v.  Chase,  77 

V.  Spaulding,  33  Neb.  573 ;  50  N.  W.  Ind.  74 ;  Koons  v.  Blantan,  129  Ind. 

Rep.  681  (1891).  383 ;  27  K  E.  Rep.  334. 

'  Brintnall  v.  Briggs,  54  N.  W.  Rep.  ii  Archer,  v.   Lumber  Co.,  33  Pac. 

531  (la.,  1898).  Rep.  526  (Oreg.,  1893).     Otherwise,  if 

8  Thompson  v.  Peak,  17  S.  E.  Rep.  the  action  was  taken  upon  tlie  ad- 

45  (S.  C,  1893).  vice  of  counsel.     Id. 
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should  state  that  at  the  time  of  the  execution  it  was  the  in- 
tention to  create  an  estate  in  fee-simple,  and  that  the  |)arties 
were  ignorant  of  its  precise  contents.^  A  defendant  in  an 
action  for  the  recovery  of  real  property  may,  notwithstand- 
ing such  action,  prosecute  a  suit  to  correct  mistakes  in  the 
deeds  under  which  the  parties  claira.^ 

Sec.  1096.  Instrument  may  be  reformed  and  enforced  in 
same  action. —  A  contract  may  be  reformed  and  enforced  in 
the  same  action,^  or  relief  granted  on  the  same  as  reformed,^ 
although  it  is  not  ordinarily  the  function  of  equity  to  restore 
the  plaintiff  to  what  he  has  lost  by  mistake  or  fraud,  but  to 
reform  the  instrument  so  as  to  enable  him  to  assert  his  rig-hts 
at  law.  Reformation  is  therefore  an  auxiliary  proceeding;* 
and  the  instrument  must  first  be  reformed  before  recovery 
can  be  had  thereon,^  A  rule  has  been  adopted  that  where  an 
issue  at  law  is  raised  as  well  as  an  equitable  one,  the  court 
may  properly  first  dispose  of  the  equitable  issue  before  de- 
termining the  legal  one,  which  would  certainly  be  applicable  to 
a  case  where  reformation  was  asked.''  The  method  of  trial  of 
each  issue  is  of  some  importance.  It  may  be  essential  that 
the  equitable  cause  of  action  be  first  disposed  of,  especially 
when  the  legal  cause  of  action  necessarily  dejiends  upon  the 
existence  of  the  equitable  cause.  It  may  be  that  the  equitable 
cause  will  defeat  the  legal  one.^  It  must  be  remembered  that 
a  rule  prevails  that  the  mode  of  trial  is  governed  by  the  pri- 
mary relief  prayed  for.^ 

1  Nicholson  v.  Caress,  59  Ind.  39.  final  relief  sought  entitles  theplaint- 
2Witte  V.  Lockwood,  39  O.  S.  141.  iff  to  a  jury  trial,  it  would  seem  from 
3  Railroad  Co.  v.  Steinfeld,  42  O.  S.  the  fact  that  reformation  is  purely 
449 ;  Globe  Ins.  Co.  v.  Boyle,  21  O.  S.  a  provisional  remedy,  and   entirely 
119;  Evants  v.  Strode,  11  O.  480.  within  the  province  of  equity,  that 
*  Davenport  v,  Sovil,  6  O.  S.  459;  the  right  thereto  should  first  bees- 
White  V.   Denmau,  1  O.  S.  110;  In-  tablished  by  the  court, 
surance  Co.  v.  Williams,  39  O.  S.  584.  "Sheeful  v.  Murty,  30  O.  S.  50. 

5  Gardner  V.  Moore,  75  Ala.  394-9;  SBuckner  v.   Mear,   26  O.  S.  514. 

Conner  v.  Armstrong,  86  Ala.  262.  The  proceedings  on  the  legal  cause 

*Popejoy  v.  Jliller,  32  N.  E.  Rep.  should  be  stayed  until  the  determiua- 

718;  133  Ind.  19.     In  this  case  issue  tiou  of  the  equitable  cause.     Massie 

was  joined  by  general  denial  in  an  v.  Stradford,  17  O.  S.  596.    See  sea 

action  for  the  recovery  of  property,  586. 

and  trial  was  had  to  the  court,  and  a  ^  Ante,  sec.  586. 
special  finding  of  facts.     Where  the 
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Sec.  1097.  Petition  for  reformation  of  deed  as  to  descrip- 
tion.— 

[Caption.'] 

On  the day  of ,  18 — ,  in  consideration  of  the  sura 

of  dollars,  plaintiff  sold  and  convej^ed  unto  A.  B.  the 

following  described  premises:  [Here  give  correct  description 
of  premises^ 

That  on  the day  of ,  18 — ,  plaintiff  executed  and 

delivered  to  the  said  A.  B.  a  deed  of  conveyance,  thereby  in- 
tending to  convey,  and  which  the  parties  thereto  supposed 
did  convey,  the  premises  hereinbefore  described  to  the  said 
A.  B.,  whereas  in  fact,  by  the  mutual  mistake  of  both  the 
grantor  and  the  grantee,  the  description  in  said  deed  of  con- 
veyance was  as  follows:  [Here  give  erroneous  description  as 
contained  in  deed.] 

Tiiat  before  the  bringing  of  this  action  plaintiff  informed 
the  defendant  of  said  mistake  and  requested  him  to  correct 
the  same,  which  the  defendant  failed  and  neglected  to  do. 

Plaintiff  therefore  prays  that  said  deed  of  conveyance  may 
be  reformed  so  as  to  describe  said  premises  correctly,  as  first 
described  herein,  and  for  such  other  and  further  relief  as  may 
be  proper  in  the  premises. 

Note. —  Mistake  as  to  description  may  be  corrected  as  against  a  grantor 
and  his  representatives.  Broadwell  v.  Phillips,  30  O.  S.  255.  The  proof 
must  be  clear.  Joung  v.  Weyand,  14  W.  L.  B.  143 ;  Potter  v.  Potter,  27 
O.  S.  84 ;  Gvvyer  v.  Spaulding.  33  Neb.  573 ;  50  N.  W.  Rep.  681 ;  Roberts  v. 
Derby,  23  N.  Y.  S.  34;  Warwick  v.  Smith,  137  111.  504.  Mutual  deeds  made 
by  parties  at  the  same  time  maj',  for  the  purpose  of  determining  the  inten- 
tion of  the  parties,  be  regarded  as  a  single  transaction.  Smith  v.  Turpin,  20 
O.  S.  478.  Intention  of  the  parties  cannot  be  made  to  take  the  place  of  a 
controlMng  call  in  a  deed,  or  to  contradict  the  description.  McCafferty  v. 
Conover,  7  O.  S.  99. 

Sec.  1098.  Reformation  —  Defenses. —  Where  a  defendant 
in  an  action  to  correct  a  mistake  in  a  conveyance  states  in  his 
answer  that  he  made  a  mistake  in  the  contract  of  sale,  and 
that  the  property  he  intended  to  sell  was  that  described  in  the 
conveyance,  and  asks  to  have  the  contract  reformed,  this  does 
not  constitute  a  defense  unless  he  also  states  that  there  was  a 
mistake  upon  the  part  of  the  plaintiff.^  A  person  who  has 
knowledge  of  a  mistake  and  of  the  ignorance  of  the  other 
party  but  remains  silent  cannot  defeat  a  reformation  upon 
the  ground  that  the  mistake  was  not  mutual.^  As  a  court  will 
not  reform  an  instrument  which  cannot  be  enforced,  the  fact 
that  a  deed  or  contract  sought  to  be  reformed  cannot  be  en- 
forced is  a  good  defense.^     Any  state  of  facts  which  entitles  a 

iKreitz  v.  Frost,  5  Abb.  Pr.  (N.  S.)        2Rosell  v.  Resell,  109  Ind.  354. 
277.  3  Olson  v.  Erickson,  42  Minn.  440. 
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person  to  reformation  of  an  instrument  may  be  regarded  as 
an  equitable  defense.^ 

Sec.  1090.  Parties  to  actions  for  rescission  and  cancella- 
tion.—  The  general  rule  applicable  to  this  class  of  actions  is 
that  all  persons  whose  rights  would  be  affected  by  the  cancel- 
lation or  rescission  of  the  instrument  should  be  made  parties 
defendant.'^  In  an  action  to  set  aside  a  sheriff's  deed  the  pur- 
chaser and  not  the  sheriff  is  the  only  proper  party .^  All  grant- 
ees whose  title  is  assailed  should  be  made  parties;"*  but  a  fraud- 
ulent grantor  is  not  a  necessary  party  to  an  action  against 
his  grantees  to  set  aside  a  conveyance  alleged  to  be  in  fraud  of 
his  creditors;^  nor  are  the  creditors  or  fraudulent  grantees  who 
have  parted  with  their  interest  proper  parties.''  Nor  are  a  vendor 
and  vendee  united  in  interest,  within  the  meaning  of  the  statutes 
as  to  service,  but  they  are  necessary  parties  in  an  action  to  set 
aside  and  cancel  a  deed  on  the  ground  of  fraud." 

Sec.  1100.  Rescission  and  cancellation  —  The  petition. — 
An  instrument  may  be  canceled  on  the  ground  of  mistake, 
but,  unlike  the  rule  in  ca^es  of  reformation,  such  cancellation 
may  be  made  upon  the  ground  that  the  mistake  is  that  of 
only  one  party,  when  both  parties  may  be  placed  in  their  former 
position.^  Where  one  desires  to  rescind  a  contract  on  account 
of  the  fault  of  the  other  party,  he  should  give  notice  of  his 
purpose  to  rescind;^  and  if  the  rescission  be  sought  on  the 
ground  of  fraud,  the  plaintiff  must  offer  to  rescind  promptly 
upon  discovering  the  same."*  But  where  a  contract  is  induced 
by  intoxication  no  formal  rescission  is  necessary."  A  court  may 

1  East  V.  Pedon,  108  Ind.  92.  may  be  rescinded  upon  discovery  of 

-  Pomeroy's  Code  Rem.,  sec.  379.  mistake.     Byers  v.  Chapin,  28  O.  S. 

3  Draper  v.  Van  Horn,  15  Ind.  155.  800.  A  person  cannot  ask  a  rescis- 
And  all  parties  should  be  made  par-  sion  on  the  ground  of  fraud  to  which 
ties  to  an  action  to  set  the  same  aside,  he  is  a  party.  Goshen  T'p  v.  Shoe- 
Clemens  V.  Elder,  9  la.  272.  maker,  13  O.  S.  624.     A  contract  for 

*  Audubon  Co.  v.  Emigrant  Co.,  40  a  sale  and  conveyance  induced  by 

la.  460;   Mattaer  v.   Payne,   15  Fla.  a  mutual  mistake  ma}' be  rescinded. 

682.  Irwin   v.  Wilson,  45  O.  S.  420.  and 

5  Potter  V.  Phillips,  44  la.  358;  Mc-  cases  cited.  For  false  represcnta- 
Cutchens  v.  Pigue,  4  Heisk.  565.  tions,  see  Mulvey  v.  King,  39  O.  S.  491. 

6  Jackman  V.  Robinson.  64  Mo.  289.  » Seeds   v.   Simpson,   16  O.   &  321. 

7  Moore  v.  Chittenden,  39  O.  S.  568.  i»  Parmlee  v.  Adolph,  28  O.  S.  10. 

8 Benson  v.  Markoe,  37  Minn.  30;       "  Baird  v.  Howard,  51  O.  S. ;  31 

s.  C,  5  Am.  St.  Rep.  816.     A  contract     W.  L.  B.  180. 
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in  its  discretion  refuse  to  rescind  a  contract,  the  specific  execu- 
tion of  which  it  would  not  decree.  Yet  where  a  specific  exe- 
cution would  be  refused,  rescission  will  be  decreed.^  "Where 
fraud  and  illegality  are  relied  on  for  cancellation,  the  specific 
acts  constituting  the  same  must  be  stated,  as  a  mere  general 
averment  presents  no  issue ;  -  and  it  should  be  stated  when  the 
fraud  was  discovered.^  In  an  action  b}''  a  grantor  to  set  aside  a 
deed  on  the  ground  of  fraud,  he  must  allege  ownership  in  him- 
self. An  averment  that  at  the  time  of  the  execution  of  the  deed 
he  was  seized  in  fee-simple  and  the  owner  of  the  premises  is 
sufficient.**  Although  fraud  must  be  conclusively  proved  by  the 
one  alleging  it,  still  it  may  be  inferred  from  the  fact  that  the 
grantor  was  under  some  disability  or  influence  of  the  grantee, 
if  the  instrument  was  without  valuable  consideration.^  If  re- 
lief be  sought  upon  the  ground  of  fraudulent  representations, 
it  must  be  alleged  that  the  injured  party  relied  upon  them 
and  was  misled,^  as  a  bare  allegation  that  fraudulent  repre- 
sentations were  made  is  not  sufficient.'^  Before  a  person  can 
rescind  an  instrument  he  must  divest  himself  of  all  benefits 
received,  and  restore  everything  to  the  other  party  if  that  be 
possible.^  But  this  does  not  apply  to  a  contract  founded  on 
an  illegal  consideration,  and  void  for  that  reason.^ 

Where  a  joint  purchase  is  made  by  several  persons,  and  the 
vendor  procures  one  of  them  to  fraudulently  induce  his  asso- 
ciates to  buy,  the  remainder  may,  upon  discovering  the  fraud, 
have  the  sale  rescinded;  and  they  are  not  prevented  from  so 


iKirby  v.  Harrison,  2  O.  S.  326, 
SyS ;  State  v,  Bon,  6  O.  386 ;  Higham 
V.  Harris,  108  Ind.  246 ;  Walkins  v. 
Collins,  11  O.  31. 

2  State  ex  rel.  v.  Williams,  39  Kan. 
517;  Pelton  v.  Bemis,  44  O.  S.  51; 
Ockendon  v.  Barnes,  43  la,  615 ;  Bliss 
on  Code  PIdg.  213-234;  Pomeroy's 
Rem.  530. 

^  Walker  v.  Pogue,  2  Colo.  App. 
149;  29  Pac.  Rep.  1017(1892).  See 
chapter  on  Fraud.  And  the  whole 
instrument  must  be  rescinded.  Weed 
V.  Page,  7  Wis.  503. 

*  Buckholz  V.  Grant,  15  Minn.  406 ; 
Horrell  v.  Manning,  6  Oreg.  413. 


5  Baugh  V.  Buckles,  2  O.  C.  C.  498 
(Champaign  Co.,  1887). 

6  Horrell  v.  Manning,  6  Oreg.  413 

7  Arnold  v.  Baker,  6  Neb.  134 ;  Mul 
vey  V.  King,  39  O.  S.  491. 

8  Anthony  v.  Day,  52  How.  Pr.  35 
Dayton  Ins.  Co.  v.  Kelley,  24  O.  S 
345 ;  Keck  v.  Jenney,  1  Clev.  Rep.  90 
Walker  v.  Pogue,  2  Colo.  App.  149 
29  Pac.  Rep.  1017;  State  ex  rel.  v 
W^illiams,  39  Kan.  517;  Yeoman  v 
Lasley,  40  O.  S.  190.  See  Higby  v 
Whittaker,  8  O.  201 ;  Bebout  v.  Bodle 
38  O.  S.  500. 

9  Insurance  Co.  v.  Hull,  51  O.  S.  — 
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doing  by  the  fact  that  they  have  repurchased  a  portion  of  the 
premises  sold  for  the  purpose  of  tendering  a  conveyance.^  In 
an  action  by  a  vendor  to  rescind  a  contract  for  the  sale  of  real 
estate  on  account  of  failure  to  pay  the  purchase-money,  the 
petition  must  contain  an  averment  that  a  valid  deed  has  been 
tendered  to  the  vendee,  conveying  to  him  all  the  land  accord- 
ing to  the  contract."'^  A  petition  to  set  aside  a  deed  made  by 
a  person  of  unsound  mind  must  allege  a  disaffirmance  of  the 
deed  by  the  plaintiff  before  the  action  is  commenced,  as  such 
a  contract  is  only  voidable.^'  If  an  infant  seeks  to  avoid  or 
cancel  a  deed  because  of  his  infancy,  he  must  show  affirma- 
tively in  his  petition  that  he  attained  the  age  of  majority  be- 
fore the  commencement  of  the  action,''  An  assured  may  seek 
a  rescission  of  a  contract  of  insurance  and  recovery  of  pre- 
miums paid  where  the  company  has  wrongfully  declared  the 
policy  forfeited,^  And  so  may  a  lessee  ask  a  rescission  of  a 
contract  for  the  sale  of  the  good  will  of  the  lessor,  notwith- 
standing the  lessee  has  been  defeated  in  an  action  to  enjoin 
the  violation  of  the  same.**  But  a  plaintiff  who  has  been  guilty 
of  negligence  cannot  have  a  rescission.'^ 

Sec.  1101.  Petition  to  cancel  deed  made  by  illiterate  per- 
son.— 

That  on  the  day  of  ,  IS—,  plaintiff  was  seized  in 

fee-simple  of  the  following  described  real  estate,  situate  in  the 
county  of ,  and  state  of  Ohio:  [Describe  it] 

That  the  defendant  on  said  day  fraudulently  procured  and 
induced  plaintiff  to  execute  to  him  a  warranty  deed  of  said 
premises,  conveying  the  same  to  him  in  fee-simple,  by  fraudu- 
lently and  falsely  representing  to  j)laintiff  that  said  deed  was  a 
mere  lease  of  said  premises  to  him  for  the  term  of years. 

That  plaintiff  was  at  the  time  illiterate  and  could  neither 
read  nor  write,  as  the  defendant  well  knew,  and  believed  and 
relied  upon  said  false  and  fraudulent  statements  of  the  de- 
fendant, and  was  thereby  induced  to  execute  said  deed,  be- 
lieving the  same  to  be  a  lease  as  aforesaid,  and  for'  no  other 
purpose. 

That  plaintiff  has  received  no  consideration  for  said  convey- 

1  Yeoman  v.  Lasley,  40  O.  S.  190.  v.  Benyrnan,  123  Ind.  451 ;  24  N.  E. 

2Frink  v.  Thomas,  20  Oreg.  265;  •  Rep.  249;  Fay  v.  Burditt,  81  Ind.  433. 

25  Pic.  Rep.  717  (1891).     See  Higby  *  Irvin  v.  Irvin,  5  Minn.  61. 

V.  Whittaker,  8  O.   201;    Hough  v.  5  insurance  Co.  v.  Bernard.  33  O.  S. 

Hunt,  2  O.  495.  459. 

3Ashmead    v.   Reynolds,    127  Ind.  ^  Gottschalk  v.  Witter,  25  O.  S.  76. 

441 ;  26  N.  E.  Rep.  80  (1891);  Boyer  7  Crist  v.  Dice,  18  O.  S.  536. 
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ance  [or,  defendant  paid  plaintiff  the  sura  of  dollars  in 

consideration  of  the  execution  of  said  instrument,  which  plaint 
iff  accepted  as  part  payment  for  said  lease,  and  for  no  other 
purpose]. 

That  plaintiff  did  not  discover  that  said  instrument  was  a 

deed  until  the  day  of  ,  IS—,  when  he  [tendered  to 

the  defendant  said  sum  of  dollars  and]  demanded  a  re- 
turn and  cancellation  of  the  same,  which  was  refused. 

Wherefore  plaintiff  demands  that  said  deed  be  ordered  to 
be  delivered  up  and  canceled,  and  for  all  other  proper  relief. 

Sec.  1102.  Petition  by  grantee  to  rescind  sale  for  want 
of  title  in  grantor. — 

That  on  the day  of ,  18 — ,  in  consideration  of  the 

sum  of  S ,  plaintiff  purchased  from  the  defendant  the  fol- 

lowino^  described  real  estate,  situated  in  the  county  of  

and  state  of  Ohio,  to  wit:  [I)ef<Gribe  it]    Plaintiff  paid  said 

defendant  the  sura  of  dollars,  and  executed  his  notes 

for  the  remainder  of  said  purchase-money  for dollars, 

payable  respectively  in  one,  two  and  three  years,  with  in- 
terest at per  cent,  per  annum  from  date. 

Defendant  falsely  and  fraudulently  represented  to  plaintiff 
that  he  was  the  owner  in  fee-simple  of  said  real  estate,  and,  in 

consideration  of  the  payment  of  said dollars  and  giving  of 

said  notes,  agreed  in  writing  that  he  would,  on  the day 

of ;  18 — ,  by  a  good  and  sufficient  warranty  deed,  convey 

said  real  estate  in  fee-simple  to  plaintiff. 

Plaintiff,  having  no  knowledge  of  any  defect,  or  want  of 

title  in  the  defendant,  on  the day  of  ,  18—,  entered 

into  possession  of  said  real  estate  under  said  contract,  and  hehl 
possession  of  the  same  until  the day  of ,  18 — . 

On  the day  of  ,  18 — ,  plaintiff  demanded  of  the 

defendant  a  conveyance  of  said  real  estate,  which  he  refused. 

That  the  defendant  had  no  title  to  said  real  estate  at  the 
time  of  making  said  contract  of  purchase  aforesaid  and  does 
not  now  own  said  premises. 

That  none  of  plaintiff's  notes  to  the  defendant  are  due,  and 

on  the day  of  ,  18 — ,  plaintiff  first  discovered  that 

the  defendant  was  not  the  owner  [in  fee-simple]  of  said  real 

estate,  and  imraediately  [or,  on  the  day  of  ,  18 — ], 

tendered  to  the  defendant  the  rents  and  profits  of  said  real 
estate  for  the  time  he  had  so  occupied  the  sarae,  and  demanded 
a  return  and  cancellation  of  said  notes  and  the  payment  of  said 

sum  of dollars  so  paid  in  cash,  but  defendant  refused  to 

pay  the  same  or  to  return  or  cancel  said  notes. 

Wherefore  plaintiff"  asks  that  the  defendant  be  ordered  to 
return  said  notes  to  him ;  that  they  be  declared  canceled  ;  that 

he  have  judgment  for  the  said  sum  of dollars,  so  paid  the 

defendant,  and  interest  thereon  from  the  date  of  its  payment,, 
and  for  all  other  proper  relief. 
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Sec.  1103.  Petition  to  rescind  contract  for  sale  of  land. — 

That  on  the day  of ,  18 — ,  the  plaintiff  was  the 

owner  in  fee  of  the  following  described  premises,  viz.:  [de- 
scribe premises],  situated  in  the  county  of ,  in  the  state 

of . 

That  on  said  day  the  defendant  E.  F.  applied  to  the  plaint- 
iff and  stated  that  he  was  about  to  purchase  lands  in  the  vicin- 
ity of  the  above-described  premis  s  and  desired  to  purchase 
the  same,  and  thereupon  procured  trom  the  plaintiff  the  fol- 
lowini^  option  for  the  purchase  of  said  premises,  to  wit:  [Or 
plead  suhstance  and  negative  terms. ] 

That  said  defendant  did  not  pay  the  money  as  provided  in 
said  proposition,  nor  comply  with  any  of  its  conditions,  and 
on  or  about  the day  of ,  18 — ,  the  plaintiff  and  de- 
fendant by  mutual  consent  abandoned  said  proposition. 

That  afterward,  and  on  or  about  the day  of ,  18 — , 

the  plaintiff  contracted  to  sell  an  undivided  half  of  said  prem- 
ises to  one  G.  H.  for  the  sum  of  § ,  lands  in  that  vicinity 

having  become  greatly  enhanced  in  value  by  reason  of  the 
construction  of  a  railroad  through  that  portion  of  the  country, 
and  the  location  of  a  depot  on  said  land. 

That  on  the day  of ,  18 — ,  and  after  the  construc- 
tion of  said  railroad  and  the  location  of  said  depot  on  said 
land,  said  E.  F.  applied  to  the  plaintiff  and  offered  to  pay  him 

$ ,  and  to  give  security  for  the  deferred  payments,  which 

the  plaintiff  declined  to  receive  upon  the  ground  of  delay,  and 
that  the  formal  proposition  had  been  abandoned. 

That  thereafter,  and  on  or  about  the day  of ,  18 — , 

said  defendant  E.  F.,  in  order  to  defraud  the  plaintiff,  wrote 
under   said  proposal  these  words:    "Proposal  accepted  this 

day  of ,  18 — ,  E.  F.,"  and  on  the  same  day  assigned 

the  same  to  I.  J.  and  K.  L.,  who  now  claim  that  the  same  is 
a  valid  contract  against  the  plaintiff. 

That  the  plaintiff  is  in  possession  of  said  premises,  and  said 
proposal  and  the  acceptance  written  thereunder  constitute  a 
cloud  upon  plaintiff's  title  to  the  same  and  greatly  depreciate 
the  value  thereof. 

Plaintiff  therefore  prays  that  the  said  proposal  and  accept- 
ance be  declared  null  and  void,  and  held  for  naught,  and  that 
the. cloud  thereby  cast  on  plaintiff's  title  to  the  said  premises 
may  be  removed,  and  for  such  other  relief  as  justice  and  equity 
may  require. 

Sec.  1104.  Petition  by  vendee  against  vendor  to  set  aside 
an  agreement  relating  to  lands  on  the  ground  of  defect  in 
title  — (Fraud).— 

[  Caption.'] 

[Formal  parts.]     That  on  or  about  the  day  of  , 

IS — ,  a  certain  C.  D.,  of county,  Ohio,  pretending  to  bo 
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seized  in  fee-simple  of  a  tract  of  land  in  said  county,  and  to 
have  the  right  and  title  to  convey  an  absolute  and  unincum- 
bered estate  therein,  agreed  in  vv^riting  with  plaintiff  to  sell 

him  the  aforesaid  land  for  the  sum  of dollars,  to  be  paid 

unto  the  said  C.  D.  by  plaintiff  as  soon  as  the  said  C.  D.  should 
execute  and  tender  unto  him  a  deed  of  conveyance  for  said 
land,  with  the  usual  covenants. 

That  plaintiff  caused  an  examination  to  be  made  of  the  title 
of  said  C.  D.  to  said  land,  and  has  discovered,  among  other 
things,  that  the  said  C.  D.  derives  his  title  to  said  land  from 

one  E.  F.  under  a  deed  of  conveyance  dated  the day  of 

,  18 — ,  and  recorded  in  the  recorder's  office  of  said  county ; 

and  plaintiff  is  advised  that  the  said  deed  is  inoperative  as  a 
legal  conveyance  of  title  to  said  land,  because  of  certain  de- 
fects in  the  certificate  of  acknowledgment  thereof,  as  will  be 
apparent  from  the  inspection  thereof,  in  this,  to  wit:  [jSiate 
defects^ 

That  the  said  C.  D.  cannot  convey  unto  plaintiff  a  clear,  un- 
incumbered estate  in  fee-simple  to  all  the  land  mentioned  in 
the  aforesaid  agreement,  and  plaintiff  should  not  therefore  be 
required  to  carry  out  said  agreement,  and  pay  to  the  said 
C.  D.  the  purchase-money  contracted  to  be  paid  therefor,  but 
that,  on  the  contrary,  plaintiff  insists  that  the  agreement  afore- 
said be  rescinded,  unless  the  said  C.  D.  can  show  to  this  court 
that  he  has  a  clear  and  unincumbered  estate  in  fee  in  said 
land,  and  is  able  to  convey  the  same  unto  plaintiff  as  stipulated 
by  tlie  aforesaid  agreement. 

'  Wherefore  the  plaintiff  prays  that  in  case  this  court  shall 
be  of  opinion  that  the  said  C.  D.  can  convey  unto  plaintiff  a 
clear  and  unincumbered  estate  in  fee-simple  in  the  whole  of 
said  land,  he  may  be  decreed  to  make  conveyance  thereof 
with  all  the  usual  covenants,  upon  payment  in  full  of  the  pur- 
chase-money by  plaintiff,  as  stipulated  by  said  agreement;  or, 
in  case  it  shall  appear  to  this  court  that  the  said  C.  D.  cannot 
make  a  conveyance  of  said  land  as  aforesaid,  then  that  the 
said  agreement  may  be  rescinded  and  set  aside;  and  plaintiff 
prays  that  he  may"  have  such  other  and  further  relief  as  his 
case  may  require. 

Sec.  1105.  Petition  to  annul  stock  subscription.— 

That  on  the day  of ,  18 — ,  the  defendants  falsely 

and  fraudulently  represented  that  they  had  organized  a  com- 
pany under  the  name  of  the  U.  P.  K  Company,  of  which  de- 
fendant A.  B.  was  president,  and  the  defendant  S.  was  sec- 
retary. That  said  corporation  owned  the  right  to  sell  in 
certain  specified  counties  a  patent-right  for  \_8tate  what],  which 
was  purchased  cheap  and  was  very  valuable.  That  A.  13., 
C.  D.,  etc.,  men  well  known  to  plaintiff  as  men  of  character 
and  pecuniary  responsibility,  had  taken  shares,  and  given  their 
notes  therefor. 
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That  plaintiff,  believing  and  relying  upon  said  fraudulent 
representations,  was  induced  thereby  to  and  did  subscribe  for 

shares  of  the  capital  stock  of  said  company,  of  the  par 

value  of dollars,  in  payment  of  which  plaintiff  on  said 

day  gave  defendants  his  promissory  note  in  the  sum  of 

dollars,  payable days  thereafter. 

That  said  representations  were  wholly  false,  in  this:  \_State 
falsity  of  representations.^ 

That  plaintiff  was  ignorant  of  said  facts  at  the  time  of  sub- 
scribing for  said  stock,  and  did  not  discover  said  fraud  until 
the day  of ■,  18—. 

Plaintiff  alleges  that  said  stock  is  of  no  value  whatever, 
and  that  immediately  upon  discovering  the  fraud  that  had 
been  practiced  upon  him,  plaintiff  notified  defendants  of  his 
election  to  rescind  said  subscription,  and  tendered  to  them  a 
surrender  of  said  stock,  and  demanded  a  return  and  cancel- 
lation of  his  said  note,  but  defendants  refused  to  receive  said 
stock  or  return  said  note. 

Plaintiff  therefore  asks  that  his  said  subscription  to  the  cap- 
ital stock  of  said  company  may  be  canceled,  and  that  the 
note  so  given  by  him  therefor  may  be  canceled  and  held  for 
naught. 

Note. —  Taken  from  Miller  v.  Barber,  66  N.  Y.  558 ;  Collins  v.  Townsend, 
58  Cal.  613;  Phelps  v.  Whittaker,  37  Mich.  77. 

Sec.  1106.  Answer  that  contract  was  rescinded. — 

That  after  the  contract  set  forth  in  the  complaint  was  made, 
and  before  any  breach  thereof,  it  was  expressly  agreed  be- 
tween the  plaintiff  and  the  defendant  that  said  contract  should 
be  rescinded  and  abandoned,  and  it  was  therefore  rescinded 
and  abandoned  accordingly. 


CHAPTER  78. 
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Sea  1107.  What  actions  may  be  re- 
vived. 

1108.  In  whose  name  revived. 

1109.  Revivor,  how  effected. 


Sec.  1110.  Affidavit  for  service. 

1111.  Form  of  publication. 

1112.  Revivor  of  judgment. 


Sec.  1107.  What  actions  may  be  reyived. —  An  action  for 
libel,  slander,  malicious  prosecution,  nuisance,  or  against  a  jus- 
tice for  official  misconduct,  abates  by  the  death  of  either  party. 
All  other  actions  or  proceedings,  such  as  survived  at  common 
law  and  by  statute,  may  be  revived  and  proceed  in  the  name 
of  the  personal  representative.^  The  court  may,  notwith- 
standing the  death  of  one  of  several  plaintiffs  and  defendants 
in  an  action  which  does  not  survive,  try  the  cause  between  the 
remaining  parties,  although  the  judgment  cannot  prejudice 
3ne  who  is  not  a  party .^  And  upon  the  death  of  a  party  to 
an  action  revivable  in  favor  of  his  representative  or  successor, 
the  same  may  proceed  in  the  name  of  such  personal  repre- 
sentative or  successor.^  Where  during  the  pendency  of  an 
action  against  one  holding  property  in  the  capacity  of  trustee 
such  trustee  dies,  it  is  necessary  that  the  same  be  revived  in 
the  name  of  his  successor  before  a  decree  can  be  taken ;  *  and 
so  in  the  case  of  an  executor.'  But  if  a  party  dies  after  a  levy 
has  been  made,  it  is  not  necessary  that  the  action  be  revived 
before  proceeding  to  sell.^  A  claim  upon  which  suit  has  been 
commenced  against  a  person  who  dies  before  its  termination 
need  not  be  presented  to  his  personal  representative  before 
revivor  of  the  action  may  be  had.^ 


10.  Ck)de,  sees.  4975,  5144;  Whit- 
taker's  Ohio  Civ.  Code  (4th  Rev.  ed.), 
p.  8 ;  90  O.  L.  140.  Action  for  dower 
does  not  abate.     R  S.,  sec.  5145. 

2  O.  Code,  sec.  5147. 

3  O.  Code,  sec,  5148. 


*  Mannix  v.  Elder,  1   O.  C.  C.  59 ; 
Greer  v.  Howard,  41  O.  S.  591. 

5  Bishop  V.  Stpddard,  1   Clev.  Rep. 
201. 

6  Cist  V.  Beresford.  13  W.  L.  B.  363. 
^  Musser  v.  Chase,  29  O.  S.  577. 
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Sec.  1108.  In  whose  name  revived.—  If  the  plaintiff  in  an 
action  dies,  tlie  action  may  be  revived  in  the  name  of  his  per- 
sonal representative  or  heirs  and  devisees,  to  whomsoever  his 
rights  in  the  action  passed.'  A  proceeding  for  the  condemna- 
tion of  lands  must  be  revived  in  the  names  of  the  heirs  or  dev- 
isees.2  If  a  defendant  to  an  action  in  which  the  right  survives 
to  his  personal  representative  dies,  it  shall  be  revived  against 
him;  and  if  to  his  heirs  and  devisees,  then  it  shall  be  revived 
against  them.*  An  action  for  the  recovery  of  real  property 
is  revived  against  the  heirs  or  devisees  of  a  defendant.*  A  re- 
vivor against  a  representative  or  successor  of  a  defendant  must 
be  made  within  a  year  from  the  time  it  could  have  been  first 
made;  5  and  it  cannot  be  revived  in  the  name  of  a  personal 
representative  or  successor  of  a  plaintiff,  as  a  m.atter  of  right, 
after  the  expiration  of  one  year  from  the  time  the  order 
might  have  first  been  made.  But  it  may  be  made  sooner  if 
consented  to  by  the  defendant.®  If  the  defendant  be  dead,  the 
order  of  revivor  may  be  within  a  year.''  The  method  of  reviv- 
ing an  action  provided  for  under  the  code  must  be  in  accord- 
ance with  the  conditions  and  within  the  limitations  therein  pre- 
scribed. But  the  summary  method  provided  by  the  code  is  not 
conclusive,  as  the  court  may,  in  the  exercise  of  its  discretion, 
allow  an  action  to  proceed  against  the  representative  or  suc- 
cessor of  a  deceased  party,  either  by  order  or  the  allowance  of 
supplemental  pleadings  and  service  of  process.  Keasonable 
diligence,  however,  is  required.*  The  action  may  be  stricken 
from  the  docket  when  it  is  made  to  appear  by  affidavit  that 
the  parties  have  been  dead  so  long  that  it  cannot  be  revived 
without  consent;^  and  it  may  upon  ten  days'  notice,  at  any 
term  succeeding  the  death  of  the  plaintiff,  be  stricken  from 
the  docket  unless  it  is  forthwith  revived.'" 

Sec.  1109.  Revivor,  how  effected. —  The  representative  or 
successor  in  interest  should  file  a  motion  to  become  a  party 
to  the  action,  or  by  a  supplemental  pleading  allege  the  death, 

1 0.  Code,  sec.  5154.  ^  O.  Code,  sec.  5158. 
2  Railway   Co.   v.   Bohm,  29  O.  S.        8  Carter  v.  Jeunings,  24  O.  S.  182 

^^33.  (1873) ;  DuDgin  v.  Brashears,  10  Am. 

5  O.  Code.  sec.  5155.  Law  Rec.  58 ;  Black  v.  Hill,  29  O.  S. 

*  O.  Code,  see.  5156.  86. 

•'  O.  Code,  sec.  5157.  9  O.  Code,  sec.  5159. 

■'  O.  Code,  sec.  515a  lo  O.  Code,  sec.  5160. 
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naming  the  representative  or  successor  in  interest  upon  whom 
service  may  be  had.  The  order  may  be  made  by  a  court  or 
judge  in  vacation,^  and  rests  entirely  within  the  discretion  of 
the  court,  not  being  subject  to  any  limitation,^  A  representa- 
tive of  a  deceased  defendant  in  error  may  be  made  a  party 
to  a  proceeding  in  error  and  the  action  revived  in  his  name, 
even  though  a  year  has  intervened  between  the  death  and 
the  time  of  making  the  application.^  A  judgment  of  reversal 
on  error  after  error  assigned  has  been  held  good  though  one 
of  the  plaintiffs  is  deceased  and  his  legal  representative  has 
not  been  made  a  part^^*  A  revivor  may  also  be  had  by  a 
conditional  order,'^  which  must  state  the  name  and  capacity 
of  the  representative  or  successor;^  or  it  may  be  made  on 
motion  of  the  adverse  party,  or  of  the  representative  of  the 
deceased  party."  Unless  the  order  be  made  by  consent,  it 
must  be  served  on  the  opposite  party  in  the  same  manner  as 
a  summons.^  If  the  parties  against  whom  revivor  is  sought 
are  non-residents,  or  have  left  the  state  to  avoid  service,  or 
conceal  themselves,  or  their  names  are  unknown,  service  may 
be  made  upon  them  by  publication.^  A  foreign  administrator 
cannot  be  compelled  to  appear.'" 

Sec.  1110.  Affidavit  for  service  by  publication. — 

{^Caption  and  formal  parts.'] 

A.  Y.,  the  plaintiff  in  the  above-entitled  cause,  being  duly 
sworn,  says  that  service  of  the  order  of  revivor  cannot  be 
made  on  the  personal  representative  of  ths  said  C.  D.,  de- 
ceased, for  the  reason  that  said  personal  representative  is  a 
non-resident  of  the  state  [or  state  any  of  the  other  statutory 
grounds']. 

Note. —  For  forms  of  conditional  order,  order  of  revivor,  etc.,  see  1  Bate^' 
P.,  P.  &  F.,  p.  220.  The  order  is  usually  secured  by  oral  suggestion  to  the 
court,  and  by  placing  an  entry  on  the  journal 

Sec.  1111.  Form  of  publication. — 

A.  B.,  who  resides  at ,  in  the  state  of ,  who  is  ad- 
ministrator of  the  estate  of  C.  D.,  deceased,  formerly  of , 

will  take  notice  that  a  conditional  order  of  revivor  of  the 

»  O.  Code,  sec.  5149.  5  o.  Code,  sec.  5150. 

2  Black  V.  Hill,  29  O.  S.  86 ;  Carter  6  o.  Code,  sec.  5151. 
V.  Jennings,  24  O.  S.  182;  Getty  v.  7  0.  Code,  sec.  5151. 
Spaulding,  58  N.  Y.  636.  «  Hamilton  v.  Sals,  1  W.  L.  M.  403. 

3  Pavey   v.   Pavey,   30  O.    S.  600 ;  9  O.  Code,  sees.  5048-5048. 
Foresman  v.  Haag,  87  O.  S.  148.  10  Lampton  v.  Nichols,  2  C.  S.  C.  L'. 

*  Cole  v.  Alexander,  2  O.  C.  C.  1.         55. 
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above-entitled   cause  of  action  has  been  made  by  the 


court  of county,  which  said  cause  of  action  is  now  pend- 
ing and  numbered on  the  dockets  of  said  courts,  and 

that  the  object  and  prayer  of  said   cause  is  [state  what],  and 
that  unless  he  shows  cause  to  the  contrary  on  or  before  the 

day  of  ,  IS — ,  the  said  action  will  stand  revived 

against  him. 

Sec.  1112.  Revivor  of  judgment.— A  judgment  which  has 
become  dormant  may  be  revived  in  the  same  manner  as  are  ac- 
tions before  judgment.    If  the  adverse  party  be  a  non-resident, 
either  one  may  make  an  affidavit  to  that  effect,  showing  the 
amount  due  upon  the  judgment,  and  service  may  be  made 
by  publication.     Unless  sufficient  cause  be  shown  to  the  con- 
trary, the  judgment  will  stand  revived  for  the  amount  found 
due  by  the  court.^    If  either  or  both  parties  die  after  judgment 
rendered  before  satisfaction,  their  representatives  may  be  made 
parties  and  the  same  revived  by  an  action  brought  for  that 
purpose;  or  they  may  be  made  parties  in  the  same  manner 
as  in  the  revival  of  an  action  before  judgment,  and  judgment 
may  be  rendered  against  them  accordingly.     If  either  party 
die  after  verdict  rendered  on  error,  and  before  the  judgment 
is  carried  into  execution  by  the  lower  court,  the  same  may  be 
revived  in  the  lower  court.-    If  the  plaintiff  dies  after  personal 
judgment  has  been  rendered,  or  a  decree  for  the  specific  sale 
of  real  estate  is  made,  the  action  must  be  revived  before  a  levy 
or  sale  can  be  made  thereunder.^    But  unless  such  a  judgment 
becomes  a  lien  during  the  life-time  of  the  debtor,  it  cannot  be 
enforced  against  the  heirs.*     But  if  the  debtor  dies  after  a 
levy  has  been  made,  the  sale  may  proceed  without  making  the 
personal  representative  a  party. ^     A  surety  may  have  a  judo-- 
ment  revived  in  his  own  name  and  enforce  it  against  the 
principal.^     A  plaintiff  in  foreclosure   proceedings  cannot,  in 
reviving  a  judgment,  amend  his  petition  so  as  to  include  a 
cause  of  action  not  originally  incorporated  in  his  petition  and 
have  the  same  enforced  against  other  liens.'     A  judgment  for 

'  O.  Code,  sec.  5367;  91  O.  L.  163;  Moore  v.  Ogden,  35  O.  S.  430;  Beau- 

Whittakei's  Oiiio  Civ.  Code (4tli  Rev.  mont  v,  Henick,  24  O.  S.  445. 
ed.),  p.  278.     See  ante,  sec.  1107.    As        *  Miller  v.  Taylor,  29  O.  S.  257. 
to  limitations,  see  sec.  5367.  8  Bigelow  v.  Renker,  25  O.  S.  542. 

2  O.  Code,  sec.  5369.  b  Peters   v.   McWillianis,    36   O.   S. 

»Cist  V.  Beresford.  1  O.  C.  C.  32;  155;  Neai  v.  Nash,  23  O.  S.  483. 

■  Fort  V.  Littler,  31  O.  S.  215. 
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alimony  may  be  revived  against  the  personal  representative 
of  a  deceased  defendant  for  the  enforcement  of  unpaid  instal- 
ments due  at  bis  deatb.^  And  members  of  a  partnersbip  against 
wbich  a  judgment  bas  been  rendered  by  its  firm  name  may  be 
made  parties  to  the  judgment  by  action.'^  A  proceeding  to 
revive  a  judgment  is  not  a  new  action,  but  is  merely  an  addi- 
tional step  in  the  same  action,  in  which  service  must  be  made, 
however,  as  though  it  Avere  an  original  action.'  The  applica- 
tion for  revivor  should  show  upon  its  face  that  sufficient  time 
has  elapsed  so  that  the  judgment  has  become  dormant.*  A 
defendant  against  whom  a  revivor  of  judgment  is  sought  can- 
not make  any  defense  thereto  which  he  could  have  made  to 
the  original  action.  But  anything  which  has  occurred  subse- 
quent to  the  rendition  of  the  judgment  may  be  set  up  by  him, 
such  as  payment,  or  anything  under  the  original  judgment 
which  releases  him  from  his  liability.  He  may  also  show  that 
he  sustained  the  relation  of  surety.^  An  error,  however,  com- 
mitted in  the  rendition  of  the  judgment  cannot  be  corrected.* 

1  McCowan  v.  Weiskittle,  4  W.  L.  B.        *  Hough  v.  Norton,  9  O.  45. 

303.  6  Nestelrode  v.  Foster,  8  O.  C.  C.  70. 

2  O.  Code,  sec.  5370.  6  Burdell  v.  Reeder,  2  C.  S.  C.  R.  94 
»  Misner  v.  Misner,  41  O.  S.  67a 


CHAPTER  79. 

SALES. 


Sec.  1113. 
1114. 

1115. 

1116. 

1117. 


Action  to  recover  price. 

Petition  to  recover  pur- 
chase-money. 

Action  by  vendor  against 
vendee. 

Petition  for  refusal  to  re- 
ceive and  pay  for  goods. 

Petition  for  breach  of  con- 
tract of  sale  upon  re- 
fusal to  execute  note. 


Sec.  1118.  Petition  by  creditors  to  set 
aside  sale  by  assignee  as 
fraudulently  made. 

1119.  Action  by  vendee  against 

vendor. 

1120.  Petition  for  non-delivery 

of  goods  sold. 

1121.  Petition   for  goods  deliv- 

ered to  third  party. 

1122.  Sales  —  Defenses. 


Sec.  1113.  Action  to  recover  price. —  In  an  action  for 
the  recovery  of  the  price  of  goods  sold  and  delivered,  the  or- 
dinary form  of  count  indebitatus  assumjpsit  is  sufficient.^  Recov- 
ery may  be  had  by  the  owner  even  though  payment  has  been 
made  by  the  purchaser  to  a  broker  who  made  the  sale,  but 
without  authority  and  without  possession.^  And  even  though 
a  sale  is  made  through  an  agent  to  whom  credit  was  given,  the 
principal  may  be  sued  for  the  purchase  price  if  discovered.' 
The  delivery  of  wheat  to  a  warehouseman  is,  in  the  absence 
of  contract  to  the  contrary,  generally  treated  as  a  sale  rather 
than  a  bailment,  so  that  an  action  for  the  value  thereof  may 
be  sustained.*  A  vendor  may  elect  to  rescind  a  contract  of 
sale  and  prosecute  an  action  for  the  recovery  of  the  specific 
property,  in  which  case  he  cannot  afterwards  sue  for  the 
price.*  It  is  not  necessary,  in  an  action  for  the  price  of  goods 
sold  and  delivered,  that  the  petition  should  contain  any  alle- 
gation as  to  the  kind  or  particular  quality  of  the  property.® 


1  McGee  v,  Kast,  49  Cal.  141 ;  Morse 
V.  Sherman,  106  Mass.  430. 

2  Crosby  v.  Hill,  39  O.  S.  lOO. 
*Lamb  v,  Thompson,  31  Neb.  448; 

Merrill  v,  Kenyon,  48  Conn.  314; 
Barker  v.  Garvey,  83  111.  184 ;  Story 
on  Agency,  sec.  446,  and  cases  cited. 


<  James  v.  Plank,  48  O.  S.  255. 

6  Thompson  V.  Fuller,  16  N.  Y.  S. 
486.  As  to  right  of  election,  see 
Ci-ossman  v.  Rubber  Co.,  127  N.  Y.  34. 

*  Neal  V.  Shewalter,  5  lud.  App. 
147;  31  N.  E.  Rep.  848  (1892). 
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Sec.  1114.  Petition  to  recover  purchase-money. — 

Plaintiff  states  that  on  ttie  day  of  ,  18 — ,  he  sold 

and  delivered  to  the  defendant  the  following  property,  to  wit : 

[state  what  property],  for  the  sum  of  $ ,  the  same  to  be  paid 

within  sixty  days  from  the  date  of  sale.  That  said  sixty  days 
has  long  since  elapsed,  and  that  defendant  has  wholly  failed 
and  neglected  to  pay  said  sum,  and  there  is  therefore  due  and 
owing  plaintiff  from  defendant  said  sum  of  $ .  with  in- 
terest from  the day  of ,  18 — ,  for  which  he  asks  judg- 
ment. 

Sec.  1115.  Action  by  vendor  against  vendee.— If  a  pur- 
chaser refuses  to  receive  and  pay  for  goods  sold,  the  vendor 
may  elect  either  to  retain  the  property  and  recover  the  dif- 
ference between  the  contract  and  the  actual  price,  or  he  may 
sue  for  and  recover  the  contract  price,  in  which  event  he  must 
deliver  the  property  when  demanded  upon  the  receipt  of  pay- 
ment.^ Before  a  person  can  recover  for  a  breach  of  sale  he 
must  allege  and  show  that  he  is  not  only  able  to  perform  his 
part  of  the  contract,^  but  also  his  readiness  and  willing- 
ness to  perform  as  well.*  If  the  purchaser  cancels  a  sale  be- 
fore delivery  he  is  liable  to  an  action  in  damages.^  And  where 
it  is  provided  that  delivery  shall  be  made  at  a  certain  time 
and  place,  and  the  vendee  notifies  the  vendor  that  he  will  not 
receive  the  same,  an  action  may  be  commenced  at  once  with- 
out tender;'  although  the  fact  that  a  purchaser  gives  notice 
that  he  will  not  be  able  to  pay  for  goods  will  not  authorize  an 
action  before  the  term  of  credit  expires.^  And  where  prop- 
erty is  to  be  delivered  as  ordered,  and,  after  the  purchaser  has 
received  a  portion  only,  he  refuses  to  receive  any  more,  re- 
covery may  be  had  against  him  without  tender  of  the  balance." 
If  the  goods  delivered  are  of  a  different  or  inferior  quality 
from  that  stipulated  in  the  contract  of  sale,  a  vendee  may 
refuse  to  accept  the  same.^     If  the  contract  of  sale  provides 

iJBayden  v.  Demets,  53  N.  Y.  426.        3  Hill  v.  Chipman,  59  Wis.  211. 
Tlie  amount  recoverable  is  the  con-        *  Sonka  v.  Chatham,  21  S.  W.  Rep. 

tract  price  and  interest  from  the  time  948  (Tex.,  1893). 

the   money  should  have   been  paid.        sxuilos  v.  Rodgers,  10  W.  L.  B.  181 

Shau-han  v.  Van  Nest,  25  O.  S.  490.  (Sup.  Ct.  Commission). 
Or  the  difiference  between  the  con-        6  Kellar  v.    Strasburger,  90  N.  Y. 

tract  price  and    its   market    value.  379. 

Cullen  V.  Bynn,  37  O.  S.  236;  Nixon        'Todd  v.  Gamble,  21  N.  Y.  S.  739 
V.  Nixon,  21  O.  S.  114.  8  Walker  v.  Davis,  65  N.  H.  170. 

2  Diem  v.  Koblitz,  49  O.  S.  41. 
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tliat  the  pHrchaser  shall  give  a  note  for  the  price,  a  right 
of  action  arises  upon  a  refusal  to  execute  a  note  as  for  a 
breach  of  contract.'  And  if  notes  are  given,  but  are  not 
paid,  recovery  may  be  had  for  a  breach  of  the  contract.^  If 
the  terms  of  sale  are  partly  cash  and  partly  notes,  a  demand 
for  the  cash  or  execution  of  the  notes  converts  it  into  a  money 
demand,  upon  which  the  vendor  may  have  an  action.^  Wliere 
the  goods  are  fraudulently  obtained,  the  vendor  may  rescind 
a  contract  and  recover  the  value  in  tort.* 

Sec.  1116.  Petition  for  refusal  to  receive  and  pay  for 
goods  sold. — 

That  on  the day  of ,  18 — ,  the  defendant  purchased 

from  the  plaintiff  the  goods,  wares  and  merchandise,  an  ac- 
count of  which  is  hereto  attached,  marked  "Exhibit  A,"  for 
an  agreed  price  of  $ ,  which  were  to  be  delivered  by  plaint- 
iff to  defendant  on  the day  of ,  18 — . 

That  upon  said day  of ,  18 — ,  according  to  said 

contract  of  sale,  plaintiff  tendered  said  goods  to  defendant, 
and  demanded  payment  therefor,  which  was  refused,  and  said 
defendant  still  refuses  to  either  receive  or  pay  for  said  goods 
according  to  contract.  That  plaintiff  is  willing  and  ready  to 
deliver  said  goods  to  defendant  at  any  time.  That  there  is 
therefore  due  from  the  defendant  to  the  plaintiff  thereon  the 
sum  of  $ ,  for  which  he  asks  judgment. 

Note. —  This  action  may  be  brought  upon  refusal  to  receive  the  goods 
without  actual  tender  of  the  same.  Tullos  v.  Rodgers,  11  W.  K  B.  181.  The 
account  falls  within  ante,  sec.  57. 

Sec.  1117.  Petition  for  breach  of  contract  of  sale  upon 
refusal  to  execute  note. — 

That  on  the day  of ,18 — ,  the  plaintiff  sold  and 

delivered  to  the  defendant  C.  S.  the  following  personal  prop- 
erty, to  wit :  a  half  interest  {description  of  jproperty\  which  the 
plaintiff  then  had,  and  for  which  the  defendant  agreed  to  pay 

to  said  plaintiff  the  sum  of dollars  by  then  executing  and 

delivering  to  plaintiff  his  promissory  note  for  the  sum  of 

dollars,  to  be  due  and  payable  in days  from  the  said 

day  of ,  18 — ,  and  to  bear  interest  at  the  rate  of per 

cent,  per  annum,  which  said  note  the  said  defendant  has  wholly 
failed  and  refused  to  execute  and  deliver  to  plaintiff  according 
to  the  terms  of  his  contract,  although  demand  therefor  has 
been  made  upon  him. 

•  Stephenson  v.  Repp,  47  O.  S.  551 ;  3  Hoover  v.  Gary,  53  N.  W.  Rep. 

Young  V.  Dalton,  83  Tex.  497.  415  (Iowa,  1892). 

2Kokomo,  etc.  Co.  v.  Inraan,  134  ^Dellone  v.  Hull,  47  Md.  112. 
N.  Y.  92. 
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Plaintiff  says  that  by  reason  of  the  premises  there  is  now 
due  and  payable  from  the  defendant  to  plaintiff  the  sum  of 

dollars,  with  interest  from ,  18 — ,  and  for  which 

plaintiff  asks  judgment. 

Note.—  From  Stevenson  v.  Repp,  47  O.  S.  551,  where  it  was  held  that 
action  could  be  maintained  without  waiting  for  the  expiration  of  the  time 
of  credit. 

Sec.  1118.  Petition  by  creditors  to  set  aside  sale  by  as- 
signee as  fraudulently  made. — 

[  Caption  and  averment  of  appointment  of  assignee.'] 

The  plaintiffs  and  others  are  creditors  of  the  said  The  J.  F. 
S.  Co.,  and  as  such  have  duly  proved  their  respective  claims 
by  presenting  the  same  duly  authenticated  to  the  said  as- 
signees for  allowance  within  the  time  prescribed  by  law.  And 
their  said  several  claims  have  been  duly  allowed  by  said  as- 
signees as  valid  claims  against  said  company  in  the  matter  of 

said  assignment.     Said  J.  A.  S.'s  claim  amounts  to  about 

dollars;  said  C.  A.'s  claim  amounts  to  about dollars,  etc. 

Said  several  claims  were  all  created  prior  to  the  date  of  the 
assignment  of  said  company,  and  have  ever  since  remained 
due  and  unpaid  except  the  dividends  thereon  hereinafter  men- 
tioned. 

There  is  a  very  large  number  of  creditors  of  The  J.  F.  S. 

Co.  whose  claims  amount  to  from dollars  to dollars 

each,  and  the  total  indebtedness  of  said  corporation  is  not  less 

than dollars,  on  which  dividends  have  been  paid  by  said 

assignees,  but  said  dividends  have  aggregated  less  than 

cents  on  the  dollar,  exclusive  of  interest. 

Plaintiffs  have  been  informed  and  believe,  and  they  so  aver 
the  fact  to  be,  that  to  pay  said  dividends  all  the  assets  of  said 
corporation  have  been  long  since  exhausted. 

These  plaintiffs  have  an  interest  in  common  with  all  other 
creditors  of  said  corporation  in  the  subject-matter  of  this  suit. 
Said  other  creditors  are  very  numerous,  so  much  so  that  it  is 
impracticable  to  bring  them  all  before  the  court  on  account  of 
their  great  number.  Therefore,  these  plaintiffs  sue  for  the 
benefit  of  themselves  and  each  and  all  of  said  creditors.     In 

,  18 — ,  the  exact  date  the  plaintiffs  cannot  state,  the  sa.d 

A.  C.  Y.  and  C.  C,  acting  as  assignees  of  said  compan}'-  and 
for  the  purpose  of  closing  out  by  sale  the  remaining  assets  of 
said  corporation,  so  assigned,  advertised  for  sale  at  publi" 
vendue,  in  the  manner  prescribed  by  law,  the  following  real 
estate  of  said  corporation  (said  real  estate  having  been  pre- 
viously appraised  according  to  the  statute  at  $ ),  viz. : 

[DesGription.l 

And  said  assignees  also  advertised  for  sale,  at  public  vendue, 

at  the  same  time,  to  wit,  on  ,  18 — ,  a  large  amount  of 

personal  property  of  said  corporation,  so  assigned  to  them, 
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tools,  etc.,  which  have  been  previously  appraised  according  to 
the  statute  at  8 . 

Prior  to  the  date  on  which  said  real  estate  and  personal 
property  w^as  to  be  sold  as  aforesaid,  and  without  the  knowl- 
edge of  these  plaintiffs,  or  any  of  them,  or  of  any  of  said 
creditors  of  The  J.  F.  S.  Company,  the  defendant  J.  F.  S., 
with  the  deliberate  intent  to  deceive,  mislead  and  defraud 
said  creditors,  including  these  plaintiffs,  out  of  a  large  part  of 
the  value  of  said  real  estate  and  personal  property  so  about 
to  be  sold,  and  well  knowing  that  one  A.  C.  B.,  and  other  per- 
sons acting  with  him  (but  the  names  of  said  other  persons  art 
to  this  plaintiff  unknown),  were  to  be  competitors  and  bid- 
ders at  said  public  sale,  and  with  the  intent  to  prevent  com- 
petition at  said  sale,  entered  into  a  secret  contract  in  writing 

with  said  A.  C.  B.  (who  would  have  bid  at  least dollars 

for  said  real  estate),  and  in  said  writing  stipulated  and  agreed, 
among  other  things,  that  if  said  B.  would  not  at  public  or  pri- 
vate sale  compete  for  the  purchase  of  said  real  estate,  and  if 
said  J.  F.  S.  succeeded  in  obtaining  the  same,  that  after  said 
sale  was  made  and  confirmed  to  him  (the  said  S.),  he,  in  con- 
sideration therefor,  would  let  the  said  A.  C.  B.  have  the  sum 

of dollars  for  one  year  without  interest,  and  would  pay 

said  sum  of  money  on  the  day  of  said  confirmation. 

On  the  day  advertised  for"  the  sale  of  said  property,  but 
prior  to  the  hour  fixed  therefor,  said  J.  F.  S.,  in  order  to  de- 
ceive and  defraud  said  creditors  and  to  prevent  fair  and  open 
competition  in  said  sale,  entered  into  a  further  agreement 
with  said  B.,  who  was  there  present  at  the  place  designated  in 
said  advertisement  for  said  sale,  as  follows:  [State  tvhat.] 
Said  B.  accepted  said  offer,  and  joined  in  said  agreement,  and 
thereupon,  when  said  sale  was  opened  by  said  assignees  and 
bidders  were  called  for,  said  B.  made  no  bid  except  a  nominal 
one,  at  the  suggestion  of  said  J.  F.  S.,  in  order  to  have  the  ap- 
pearance of  two  bidders.  And  said  real  estate  was  then  and 
there  struck  off  to  said  S.,  at  said  public  sale,  for  the  sum  of 

$ ,  there  being  no  other  bid  therefor;  and  the  said  probate 

court  of  said  county,  in  entire  ignorance  of  said  contract  and 

collusion,  afterward  on ,  18 — ,  confirmed  said  sale.     Said 

A.  C.  B.  intended  in  good  faith  to  bid  on  said  property,  and 
expected  to  bid  for  said  real  estate  at  said  public  sale  as  much 
as  thirty  thousand  dollars,  and  would  have  bid  and  paid  said 
sum  therefor  but  for  the  agreements  above  stated  between 
himself  and  the  said  S.     Said  real  estate  was  then  well  worth 

the  sum  of dollars  and  more,  and  said  defendant,  S.,  well 

knew  that  fact  at  the  time  he  entered  into  said  contract  with 
said  A.  C.  B. 

By  reason  of  said  fraudulent  contract  resorted  to  bv  said 
J.  F.  S.,  he,  the  said  S.,  was  enabled  in  fraud  of  the  rights  of 
said  creditors  to  bid  in  said  real  estate  for  the  sura  of dol- 
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lars,  thus  defrauding  said  creditors  and  these  plaintiffs  out  of 
more  than dollars. 

The  matter  of  said  bargain  and  sale  was  conducted  so  se- 
cretly and  ingeniously  that  neither  the  plaintiffs  nor  any  of 
said  other  creditors  nor  said  assignees  knew  anything  about 
said  fraud  until  long  after  the  confirmation  of  said  sale,  to 
wit,  on  or  about ,  IS — . 

And  because  of  the  ignorance  on  the  part  of  these  plaintiffs 
and  of  said  other  creditors  of  said  fraud  on  the  })art  of  said 
J.  F.  S.,  and  because  of  the  probate  court's  ignorance  thereof, 
said  S,  was  enabled  to  secure,  and  did  secure,  the  confirma 
tion  of  said  sale  as  above  stated,  and  thereby,  at  that  date,  ob- 
tained possession  of  said  property.  If  said  real  estate  were 
again  offered,  said  property  would  readily  bring  more  than 
twice  the  sum  paid  by  said  S.,  exclusive  of  the  additions  thereto 
made  bv  him  subsequent  to  said  sale. 

The  defendant,  A.  C.  Y.,  assignee,  as  above  stated,  although 
informed  of  the  fraud  on  the  part  of  the  said  J.  F.  S.,  as  above 
set  forth,  some  time  prior  to  the  commencement  of  this  suit, 
neglected  and  refused,  and  has  ever  since  neglected  and  re- 
fused, to  bring  suit  against  said  S.,  based  upon  the  said  fraud 
and  for  the  relief  of  the  creditors  of  said  insolvent  estate  from 
the  loss  and  damage  occasioned  them  by  said  fraud. 

The  plaintiffs  are  willing  and  now  offer  to  pay  into  court 
such  sum  as  the  court  may  find  said  purchaser  entitled  to,  to 
restore  him  to  his  former  condition,  as  a  condition  of  setting 
said  sale  and  conveyance  aside. 

The  plaintiffs  therefore  pray  that  said  sale  of  said  real  es- 
tate may  be  set  aside  as  fraudulent  and  void,  and  that  the 
same  may  be  resold  by  the  court  according  to  law,  and  that 
the  plaintiffs  and  all  the  creditors  of  said  corporation  may  be 
restored  to  all  things  that  they  have  lost  by  reason  of  said 
fraudulent  sale,  and  that  the  court  may  order  such  distribu- 
tion of  the  proceeds  of  the  sale  herein  prayed  for  as  may  be 
equitable  and  just.  If,  however,  it  should  be  held  by  the 
court  that  plaintiffs  are  not  entitled  to  the  relief  above  prayed 
for,  then  they  ask  that  an  account  may  be  taken  of  the 
amount  of  loss  to  them  and  the  other  said  creditors  of  the 
J.  F.  S.  Company,  sustained  by  reason  of  the  said  fraud  on 
the  part  of  said  S.,  and  that  the  defendant,  S.,  pay  over  said 
sum  with  interest  from  the  time  of  said  fraudulent  sale  to  the 
said  assignee  or  some  other  suitable  party  appointed  by  the 
court  for  that  purpose.  And  the  plaintiffs  pray  for  such  other 
and  further  order  and  decree  in  the  premises  as  law  and  equity 
can  grant.  W.  W.  B., 

^  J.  A.  K.  and 

S.  &  M., 
Attorneys  for  Plaintiffs. 

Note.— Taken  from  Saxton  v.  Seiberling,  48  O.  S.  554,  whfire  it  was  held 
that  creditors  may,  upon  the  refusal  of  the  assignee,  maintain  an  actiou  lo 


§  1119.]  SALES.  1066 

set  aside  a  sale  and  a  conveyance  to  a  fraudulent  purchaser  in  the  court 
of  common  pleas.  The  petition  must  contain  an  offer  to  restore  the  pur- 
chaser to  his  former  condition. 

Sec.  1119.  Action  by  vendee  against  vendor. —  A  pur- 
chaser cannot  rescind  a  contract  of  sale  and  sue  to  recover 
money  advanced,  or  for  a  breach,  unless  he  was  present  and 
ready  to  pay  the  price  at  the  time  of  delivery;^  and  the 
fact  that  the  vendor  denies  the  contract  and  refuses  to  deliver 
the  property  does  not  relieve  him  from  tender.^  But  he  may 
have  a  rig-ht  of  action  against  the  vendor  where  the  articles 
delivered  fall  so  far  short  as  to  warrant  a  rescission  of  contract 
for  failure  of  consideration,^  Where  the  goods  are  to  be 
delivered  upon  demand,  no  action  can  be  sustained  until 
demand  is  made  and  delivery  refused.*  The  vendee  may  re- 
cover on  the  warranty  of  the  vendor,  even  though  a  note  for 
the  purchase  price  has  been  transferred  to  a  third  party  and 
has  been  merged  into  judgment  but  not  paid.^  Where  goods 
are  to  be  delivered  at  any  time  during  the  year  and  the 
vendor  gives  notice  that  he  will  not  deliver  the  same,  an  action 
for  breach  will  lie  immediately.^  A  purchaser  who  has  re- 
fused to  complete  the  sale  cannot  recover  money  paid  thereon 
so  long  as  the  vendor  is  ready  and  willing  to  complete  his 
part  of  the  contract.'^  The  measure  of  damages  for  breach  of  a 
contract  of  sale  is  the  difference  between  the  contract  price 
and  the  market  price  at  the  time  and  place  of  delivery.  But 
where  the  goods  are  designed  for  a  special  purpose,  then  re- 
covery may  be  had  for  such  a  portion  of  the  profits  as  might 
have  been  realized  from  a  resale.^  Where  the  vendee  refuses 
to  receive  property,  a  subsequent  sale  is  not  such  a  rescission 
as  will  enable  the  vendee  to  recover  from  the  vendor  any 
money  paid.^ 

1  Hopkins  v.  Shull,  2  W.  L.  M.  260 ;     46  Iowa,  235 ;  Halloway  v.   Griffith, 
Simmons  v.  Green,  35  O.  S.  104.  32  Iowa,  409 ;  Burtis  v.   Thompson, 

2  Mowry  v.  Kirk,  19  O.  S.  375.  42  N.  Y.  246. 

'  Creighton  v.  Comstock,  27  O.  S.  ^  Waiter  v.  Reed,  34  Neb.  544-53, 

548.  and  cases  cited. 

*  Smith  V,  Cohen.  5  O.  C.  C.  45.  8  Stewart  v.  Power,  12  Kan.  596;- 

»  VoUand  v.  Baker,  32  Neb.  391.  Sleuter  v.  Wallbaum,  45  111.  43. 

•Goyert  v.  Stoner,  11  W.  L.  B.  53,  9  Beasley  v.  Lovell,  2  W.  L,  M.  551. 

and  cases  cited;  McCormick  v.  Basil,  See  Ashbrook  v.  Hite,  9  O.  S.  357. 
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Sec.  1120.  Petition  for  damages  for  non-delivery  of  goods 
sold. — 

That  on  the day  of ,  18 — ,  plaintiff  purchased  from 

defendant  the  following  goods:  [describe  ^^^^-^5],  for  the  sura 

of dollars,  which  said  goods  the  said  defendant  then  and 

there  sold  to  plaintiff,  and  agreed   to  deliver  to  him,  at  his 

store  in  the  city  of ,  on  or  before  the day  of , 

18 — ,  aforesaid,  on  the  following  terms,  to  wit:  the  payment 

of dollars  at  the  time  of  such  sale,  and  the  balance  in 

ten  days  from  the  delivery  of  the  said  goods. 

That  plaintiff  paid  to  the  said  defendant  the  said  sum  of 

dollars,  and  is  still  ready  and  willing  to  perform  his  part 

of  said  contract;  but  the  said  defendant,  although  suflBcient 
time  has  elapsed  therefor,  has  failed  to  fulfill  his  part  of  the 
said  agreement,  and  does  still  neglect  and  refuse  to  perform 
the  same,  to  the  great  damage  of  this  plaintiff,  to  wit,  the 

sum  of dollars,  for  which  amount  he  demands  judgment 

against  the  defendant,  with  costs  of  this  action. 

Note. —  See  form  in  Summons  v.  Green,  35  O.  S.  104. 

See.  1121.  Petition  for  goods  delivered  to  third  party. — 

That  on  the day  of ,  18 — ,  plaintiff  sold  to  the  de- 
fendant, for  the  sum  of  $ -,  the  goods,  wares  and  merchan- 
dise following,  to  wit :  \state  whaf],  a  copy  of  which  account  is 
hereto  annexed  as  an  exhibit.  Defendant  promised  to  pay 
for  said  goods  within  [state  lohen]. 

That  by  the  express  direction  of  said  defendant  said  goods 
were  delivered  to  E.  F. 

There  is  now  due  from  the  defendant  to  plaintiff  upon  said 
account  for  said  goods  the  sum  of  % ,  for  which  sum  plaint- 
iff asks  judgment  against  said  defendant,  etc. 

Note. —  See  ante,  sec.  150,  as  to  credit  given  to  third  person.  This  may 
be  brought  as  an  ordinary  account 

See.  1122.  Sales  —  Defenses. —  In  an  action  for  damages 
for  failure  to  deliver  goods,  where  delivery  and  payment  are 
concurrent  conditions,  an  offer  or  readiness  to  pay  must  be 
averred.^  A  defendant  may  recoup  such  damages  as  he  has 
sustained,  even  though  he  has  used  the  property  and  is  unable 
to  return  it.'^  And  where  the  damages  are  less  than  the 
amount  of  the  plaintiff's  claim,  and  the  only  defense  set  up 
by  the  defendants  is  that  the  goods  were  of  an  inferior  qual- 
ity, judgment  may  be  rendered  for  the  amount  admitted  to 
be  due.*     Where  it  is  sought  to  defeat  an  action  for  the  price 

1  Chambers  v.  Frazier,  29  O.  S.  362.        3  Moore  v.  Woodside,  26  O.  S.  537. 

2  Dayton  v.  Hooglund,  39  O.  S.  671. 


§  1122.]  SALES.  1067 

of  goods  on  the  ground  of  fraud,  it  is  not  necessary  to  allege 
that  the  goods  were  returned  or  an  offer  made  upon  discov- 
ery of  the  fraud,  when  it  appears  that  the  goods  were  deliv- 
ered by  i)laintiff  without  authority  of  the  defendant,  and  that 
the  contract  was  signed  under  false  representations.^  As 
against  a  note  for  the  price  of  goods,  a  defendant  may  recoup 
for  the  non-delivery  of  a  portion  of  the  goods  or  for  any  de- 
fects.2  Insolvency  of  the  purchaser  at  the  time  fixed  for  the 
delivery  of  the  goods  is  a  good  defense  to  an  action  by  the 
vendee  for  a  failure  to  deliver.*  A  general  denial  to  a  peti- 
tion for  sale  and  delivery  of  goods  is  held  by  some  authorities 
to  be  sufficient  to  raise  an  issue  of  the  truth  of  any  of  the 
plaintiff's  allegations.*  It  may  be  shown  under  it  that  the 
authority  of  an  agent  making  the  purchase  was  revoked;*  or 
that  the  defendant  dealt  with  the  plaintiff  as  agent  for  an- 
other whose  name  was  disclosed,^  while  other  courts  have  held 
that  it  does  not  raise  any  issue.' 

1  Martindale  v.  Harris,  26  O.  S.  379.        *  Wheeler  v.  Billings,  38  N.  Y.  263. 

2  Upton  V.  Julian,  7  O.  S.  95 ;  Rug-        5  Hier  v.  Grant,  47  N.  Y.  278. 
land  V.  Thompson,  48  Minn.  539.  6  Merritt  v.  Briggs,  57  N.  Y.  651. 

» Diem  v.  Koblitz,  49  O.  S.  41.  ^  Lightner  v.  Menzel,  35  CaL  452. 
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SEDUCTION. 


Sec.  1129.  Seduction  —  Defenses. 

1130.  Action  for  enticing  away 

husband  or  wife. 

1131.  Petition    by    husband 

against   his   wife's  par- 
ents for  maliciously  en- 
ticing away  his  wife. 
Petition  for  criminal  con- 
versation with  wife. 


1133. 


Sec.  1123.  Seduction  defined. 

1124.  Action,     when     and     by 

whom  sustained. 

1125.  The  petition. 

1126.  Petition  by  unmarried  fe- 

male for  seduction. 
1137.  Petition  for  seduction  of 

imbecile  daughter. 
1128.  Petition  for  seduction  of 

daughter. 

Sec.  1123.  Seduction  defined.— "When  applied  to  the  con- 
duct of  a  man  towards  a  female,  seduction  means  the  use  of 
influence,  promise,  art  or  means  on  his  part  by  which  he  in- 
duces a  woman  to  surrender  her  chastity  and  virtue.  Modern 
lexicographers  define  it  as  an  act  of  persuading  a  woman  to 
surrender  her  chastity.  It  implies  a  betrayal  of  confidence.^ 
There  are  authorities  w^hich  hold  that,  if  the  facts  make  a  case 
of  rape,  an  action  for  seduction  may  be  sustained.^ 

Sec.  1124.  Action,  wlien  and  by  whom  sustained.—  The 
action  at  common  law  by  the  father  for  the  seduction  of 
his  daughter  was  based  upon  the  theory  that  it  caused  a 
loss  of  service,  and  was  maintainable  by  the  father  upon 
that  principle,  and  upon  the  theory  that  the  relation  of  master 
and  servant  existed  between  them.  If  no  loss  of  service 
was  sustained  there  could  be  no  action.     This  rule  has  been 

less,  as  the  foundation  for  recovery. 
The  courts  hue  always  treated  the 
relation  of  master  and  servant,  and 
loss  of  service,  as  innocent  fictions 
which  merely  serve  to  give  the  court 
jurisdiction.  Riddle  v.  McGinnis,  22 
W.  Va.  253,  271. 

2  Watson  v.  Watson,  53  Mich.  168 : 
Kennedy  v.  Shea,  110  Mass.  147 ;  14 
Am.  Rep.  584;  La  very  v.  Crook,  53 
Wis.  613 ;  38  Am.  Rep.  76a 


1  Marshall  v.  Taylor,  97  Cal.  432; 
33  Pac.  Rep.  867  (1893).  The  statute 
against  seduction  extends  to  the  pro- 
tection of  all  females  of  good  repute 
for  chastity  under  eighteen  years. 
Bowers  v.  State,  39  O.  S.  543.  It  is 
an  injury  to  both  person  and  char- 
acter. Hood  V.  Sudderth,  111  N.  C. 
315.  The  father  and  master  was 
obliged  to  allege  and  prove  the  loss 
of  service,  however  trivial  or  value- 
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adopted  by  some  states.^  He  may  sustain  the  action  though 
the  daughter  be  over  age  if  she  renders  him  actual  service;' 
or  even  though  he  allows  her  to  retain  her  earnings  while  in  the 
service  of  another.^  In  several  states  the  mother  is  allowed  by 
special  provision  to  sustain  the  action  where  the  fiuiier  is  dead 
or  has  abandoned  his  wife  and  family.*  Independently  of  stat- 
ute, the  rule  justly  prevails  in  some  jurisdictions  allowing  the 
mother  to  sue  for  seduction  of  her  daughter  especially  where 
she  is  made  dependent  upon  the  former.^  The  action  may 
also  be  sustained  by  the  person  injured,  though  a  minor,  by  next 
friend,^  and  in  her  own  right  when  seduced  under  promise 
of  marriage.'^  The  latter  proposition  is  well  founded  ;  and 
when  the  petition  sets  forth  a  breach  of  promise  to  marry 
containing  facts  sufficient  to  make  out  a  case  of  seduction,  it 
is  said  that  the  action  may  be  so  treated.^  There  was  no  ac- 
tion at  common  law  in  favor  of  the  real  party  injured.' 

Sec.  1125.  The  petition. —  No  particular  form  is  required 
in  the  allegations  charging  seduction,  but  the  essential  ele- 
ments which  constitute  the  offense  should  be  stated.  It  may 
be  alleged  in  substance  that  the  defendant  induced  a  female 
to  surrender  her  chastity  and  virtue  to  his  embraces,  by  keep- 
ing company,  expressing  love,  or  promising  to  marry  her ;  ^^  or  it 

1  Humble  v.  Shoemaker,  70  la.  223 ;  3  Simpson  v.  Graysou,  54  Ark.  404 ; 
Howland  v.  Carson,  28  O.  S.  629;  Bishop  on  Non-Cont.  Law,  sec.  380. 
Badder  v,  Keefer,  91  Mich.  613.  A  *  Minn.  R  S.,  sec.  4722;  Hill's  Ann. 
parent  may  sustain  an  action  against  Laws  Orcg.,  sec.  34;  Ind.  R  S.,  sec. 
a  person  who  takes  a  daughter  away  2526;  Iowa  Code,  sec.  2555. 

and  seduces  her,  upon  the  tlieory  that  '  Furman  v.  Van  Size,  56  N.  Y.  435 ; 

it  is   an    unwarranted    interference  3Lawson'sR  &R,  sec.  1114and  cases 

with  the  right  of  the  parent  to  the  cited;  Sargent  v.  Dennison,  5  Cow. 

services  of  the  daughter.     Lawyer  v.  100;  Gray  v.  Durland,  50  B;irb.  100; 

Fritcher.  130  N.  Y.  239.    To  sustain  Dayman    v.    Moore,    5    Lans.    454; 

an  action  by  the  father,  tlie  relation  Badgley   v.    Decker,   44    B;irb.    577. 

of  master  and  servant  must  exist.  This  is  not  the  rule  in  other  states. 

Furman  v.  Van  Size,  56  N.  Y.  435.  Vossel  v.  Cole,  10  Mo.  634 ;  Ryan  v. 

See,  also,  Graham  v.  McReynolds,  90  Frabick,  50  Mich.  483. 

Tenn.  673 ;  Davis  v.  Young,  90  Tenn.  6  Mcllvain  v.  Emery,  88  Ind.  298. 

303 ;  Halm  v.  Cooper,  84  Wis.  629 ;  54  ^  Hodges  v.  Bales,  102  Ind.  494. 

N.  W,  Rep.  1022  (1893).     Tlie  char-  8  Hood  v.  Sudderth,  111  N.  C.  215; 

acter  and  standing  of  the  plaintiff  Doe  v.  Horn,  1  Ind.  392 ;  50  Am.  Dec. 

female  may  be  inquired  into.     Kep-  470. 

linger  v.  Shenuick,  W.    103.     See  3  » Holland  v.  Carson,  28  O.   S.   625, 

Lawsnn's  R  &  R,  sees.  1113,  1116.  629. 

2  Vossel  V.  Cole,  10  Mo.  634 ;  Wert  i"  Robinson  v.  Powers,  129  Ind.  48a 
V.  Strauss,  38  N.  J.  L.  184. 
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may  be  stated  that  the  defendant,  under  promise  of  marriage, 
seduced  and  had  illicit  and  carnal  connection  with  an  unmar- 
ried female.^  The  petition  will  not  be  objectionable  if,  among 
the  means  employed,  it  states  that  the  defendant  used  force, 
threats,  menaces  or  intimidation  to  accomplish  his  purpose;^ 
though  it  is  not  necessary  to  particularly  describe  the  means 
by  which  the  seduction  was  accomplished,^  as  the  ultimate 
fact  only  is  required;  and  a  statement  of  the  acts  made  use  of 
to  deceive,  or  an  averment  that  the  plaintiff  was  deceived, 
will  answer.  The  evidence  is  not  necessary  or  proper.*  Where 
one  of  the  means  employed  was  a  promise  to  marry,  it  need  not 
be  alleged  that  the  same  was  relied  upon.^  In  some  states  the 
common  law  has  been  repudiated,  rendering  it  unnecessary  to 
allege  and  prove  loss  of  service,  though  the  relation  of  master 
and  servant  must  still  be  alleged.^  An  allegation  by  a  father 
that  his  daughter  is  a  minor,  and  that  he  was  at  the  time  of  the 
seduction  and  still  is  entitled  to  her  service,  is  sufficient  to 
show  the  relation  of  master  and  servant  existing  between 
themJ  To  warrant  a  recovery  by  the  father  for  more  than 
compensatory  damages,  he  should  allege  that  the  debauching 
was  the  result  of  seduction;^  although  an  allegation  stating 
generally  the  loss  of  services  may  entitle  the  father  to  recover 
for  his  mental  suffering.^  In  some  jurisdictions  it  is  held  that 
as  the  action  can  be  sustained  only  where  the  daughter  is  a 
minor,  the  ])etition  should  allege  that  fact.^"  But  when  she 
lives  with  him,  and  he  can  command  her  services,  he  may  sus- 
tain the  action,  in  which  case  he  should  make  the  appropriate 
averments  to  show  these  facts."  If  the  action  be  by  the  in- 
jured party,  under  a  promise  of  marriage,  the  petition  need 
not  contain  averments  of  previous  chastity.'^ 

1  Mcllvain  v.  Emery,  88  Ind.  298,  8  Smith  v.  Young,  26  Mo.  App.  575. 

2  De  Haven  v.  Helvey.  126  Ind.  82.  ^  Lunt  v.  Fillbrick,  59  N.  H,  59. 

3  Hodges  V.  Bales,  102  Ind.  494.  le  Dodd  v.  Focht,  72  la.  579 ;   Hum- 

4  Brown  v,  Kingsley,  38  la.  220.  ble  v.  Shoemaker,  70  la.  223. 
ssiiewalter  v.  Bergman,  123  Ind.  "  Wert  v.  Strauss,   38  N.  J.  L.  184; 

155;    Reese    v.    Cupp,   59  Ind.  566;  Lipe  v.  Eisenlerd,  32  N.  Y.  229. 

Hodges  V.  Bales,  102  Ind.  494 ;  McCoy  12  Hodges  v.   Bales,    102  Ind.  494 ; 

V.  Trucks,  121  Ind.  292.  Bell  v.  Rinker,  29  Ind.  267.    As  to  re- 

6  Riddle  v.  McGinnis,  22  W.   Va.  lying  on  promise,  see  Hart  v.  Walker, 
253.     See  form  in  this  case.  77  Ind.  331 ;  Reese  v.  Cupp,  59  Ind. 

7  Clem  V.  Holmes,  33  Gratt.  723 ;  36  566. 
Am.  Rep.  793. 
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Sec.  1126.  Petitionlby  unmarried  female  for  seduction, — 

\_Capt{on^  etcl 

At  the  time  of  the  commission  of  the  grievance  hereinafter 
mentioned  plaintiflp  was  and  is  now  an  unmarried  female. 
That  from  some  time  about ,  18 — ,  defendant  began  pay- 
ing attentions  to  plaintiff  as  suitor  and  continued  so  to  do 

until  about  ,  IS  —  ,  and  thereby  gained   her  confidence, 

affections  and  respect.     That  on  or  about  the day  of , 

18 — ,  he  importuned  plaintiff  to  have  sexual  intercourse  with 
him,  and  as  an  inducement  for  her  to  submit  to  his  desires 
and  to  have  sexual  intercourse,  and  on  account  of  her  love 
and  affection  for  him  and  relying  upon  his  promise  of  mar- 
riage, she  was  induced  to  and  did  have  sexual  intercourse 
with  him  [state  lolien^  e^'c],  whereby  she  became  pregnant,  and 

on  the day  of ,  18 — ,  was  delivered  of  a  child,  and 

suffered  great  pain  and  suffering  in  body  and  mind,  and  was 
compelled  to  pay  out  the  sum  of dollars  for  medical  at- 
tendance during  her  sickness,  and dollars  for  nursing  and 

other  incidental  expenses. 

Whereby  plaintiff  has  been  damaged  in  the  sum  of  

dollars,  for  which  she  demands  judgment. 

Sec.  1127.  Petition  for  seduction  of  imbecile  daughter. — 

[Caj)tion.'\ 

That  he  is  the  father  of  Gr.  H.,  who  is  of  the  ao-e  of  


years;  that  his  daughter  has  been  from  her  childhood  a  per- 
son of  weak  mind,  one  whose  intellect  has  never  fully  devel- 
oped, and  because  of  her  weakness  has  never  been  manumitted 
by  this  ])laintiff,  and  that  he  has  always  had  the  management 
of  her  affairs. 

On  the day  of ,  18 — ,  plaintiff  entered  into  a  con- 
tract with  the  defendant  by  which  it  was  stipulated  and 
agreed  that  his  said  daughter  should  be  employed  as  a  domes- 
tic in  the  house  of  saitl  defendant,  this  plaintiff  then  and  there 
warning  and  exacting  of  said  defendant  that  he  must  watch 
over  and  care  for  her  on  account  of  her  mental  weakness,  to 
see  that  no  man  should  take  advantage  of  her  and  debauch 
her,  to  which  defendant  consented.  That  the  defendant  has 
accounted  to  plaintiff"  for  the  services  of  his  said  daughter. 

That  during  all  the  times  the  said  G.  H.  has  been  in  the 
employ  of  said  defendant  she  has  been  subject  to  the  control 
of  plaintiff,  and  that  the  plaintiff  had  the  right  to  reclaim  her 
services  at  any  and  all  times. 

That  on  or  about ,  18 — ,  while  his  said  daughter  was 

in  the  employ  of  said  defendant,  the  said  defendant,  taking 
advantage  of  her  weak  mental  condition,  and  by  putting  her 

in  fear  of  him,  at  divers  times  from  the day  of ,  IS — , 

to — ,  18 — ,  carnally  knew  and  had  sexual  intercourse 

with  and  seduced  his  said  daughter,  and  begot  a  child   upon 


1072  SEDUCTION.  [§  1128. 

her  body,  to  which  she  gave  birth  on  the  clay  of  , 

18—. 

That  by  reason  of  the  pregnancy  of  his  said  daughter,  and 
of  her  lying  in  and  giving  birth  to  said  cliild,  she  was  wholly 
disabled  and  disqualified  from  performing  any  services  for 
this  plaintiff  for  many  months;  that  plaintiff  was  also  com- 
pelled to  expend  a  large  sum  of  money  for  her  medical  at- 
ten(hince  and  nursing  during  her  said  confinement,  to  wit,  the 
sum  of  S .     \Oiher  special  damages^ 

\^Prayer.'] 

Note. —  See  Hahn  v.  Cooper,  84  Wis.  629.  So  long  as  the  daughter  re- 
mains at  home  or  under  the  control  of  the  father  he  may  sustain  the 
action.     IcL  ;  Liiie  v.  Eisenlerd,  33  N.  Y.  229. 

Sec.  1128.  Petition  for  seduction  of  daughter. — 

That  before  and  at  the  time  of  the  committing  of  the 
grievance  hereinafter  mentioned,  one  F.  P.  was  the  daughter 
of  the  plaintiff,  resided  with  plaintiff,  and  greatly  assisted 
in  the  household  affairs  of  himself  and  famil}'-.     That  on  or 

about  the  day  of  ,  18 — ,  and  at  divers  times  since, 

at ,  the  said  defendant,  well  knowing  the  said  F.  P.  to  be 

the  daughter  of  plaintiff",  then  contriving  and  unjustly  intend- 
ing to  injure  the  said  jilaintiff,  and  to  deprive  him  of  the  as- 
sistance and  service  of  B,,  the  daughter  and  servant  of  the 
said  plaintiff,  and  intending  to  injure,  disgrace,  distress  and 
wound  the  feelings  of  plaintiff,  and  deprive  him  of  her  service 
and  assistance,  and  of  her  society  and  comfort,  and  to  dis- 
honor the  plaintiff  and  his  family,  did  entice  and  persuade  the 
said  F.  R.  to  have  illicit  intercourse  with  him,  and  the  said 
defendant  did  then  and  there  debauch,  carnally  know  and  se- 
duce thf;  said  B.,  whereby  the  said  B.  became  pregnant  and 
sick  with  child,  and  so  remained  and  continued  for  a  long 
space  of  time,  to  wit,  for  the  space  of  nine  months  then  next 
following,  at  the  expiration  whereof  the  said  B.  was  delivered 
of  the  child  of  which  she  was  pregnant  as  aforesaid  ;  by  means 
of  which  said  sevei'al  premises  she,  the  said  B.,  for  a  long 
space  of  time,  to  wit,  for  the  space  of  two  years,  became  and 
was  unable  to  do  or  perform  the  necessary  affairs  and  business 
of  the  said  plaintiff,  so  being  her  father  and  master  as  afore- 
said, and  thereb}'^  the  said  plaintiff  lost  and  was  deprived  of 
the  service  of  his  daughter  and  servant;  and  also  by  means  of 
the  said  several  premises  the  said  plaintiff  was  forced  and 
obliged  to  and  necessarily  did  pay,  lay  out  and  expend  divers 

sums  of  mone}'^,  amounting  to  ^ ,  in  and  about  the  care 

And  nursing  of  the  said  B.,  his  said  daughter  and  servant,  and 
in  and  about  the  delivery  of  the  said  child,  and  suffered  great 
anxiety  and  distress  of  body  and  mind,  to  the  damage  of  this 
plaintiff"  of  § . 

\_0r,  By  reason  of  the  premises  plaintiff'  has  been  and  still 
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is  deprived  of  the  service  of  the  said  B.,  who  has  been  rendered 
unable  to  maintain  herself  or  assist  the  plaintiff.] 

That  the  plaintiff  has   expended  divers   sums   of   money, 

to  wit,  the  sum  of  $ ,  about  the  nursing-  and  maintaining 

of  the  said  F.  P.,  to  the  damage  of  the  plaintiff  in  the  sum 
of  S . 

{^PrayerJ] 

Note. —  Modeled  from  Parker  v.  Monteith,  7  Oreg.  277,  where  it  was  held 
that  an  allegation  "  that  one  F.  P.,  the  daughter  of  the  plaintiflF,  was,"  etc., 
sufficiently  avers  that  F.  P.  is  the  daughter  of  the  plaintifif,  and  from  Rid- 
dle V.  McQinnis,  23  W.  Va.  253. 

Sec.  1129,  Seduction  —  Defenses. —  Want  of  chastity,^  or 
connivance  on  the  part  of  the  parent,^  may  be  shown  as  a  de- 
fense to  the  action ;  but  the  infancy  of  the  defendant  in  an 
action  for  seduction  under  promise  of  marriage,^  or  consent,* 
or  the  fact  that  the  female  was  unchaste,*  or  that  the  illicit 
connection  was  had  with  force  and  not  b}^  consent,®  does  not 
constitute  a  defense. 

Sec.  1130.  Action  for  enticing  away  husband  or  wife. — 
The  husband  may  maintain  an  action  against  one  who  en- 
tices away  his  wife.''  An  action  will  lie  against  the  parents 
of  a  married  woman,  in  favor  of  her  husband,  for  encouraging 
the  former  to  separate  from  her  husband,  only  when  the 
motive  of  the  parent  was  prompted  by  malice  and  ill-will  to- 
wards the  husband,  and  not  when  it  was  done  in  the  honest 
belief  that  it  was  necessary  for  the  protection  of  the  wife.^  In 
such  an  action  the  charge  that  the  defendant  enticed  and  har- 
bored plaintiff's  wife  with  intent  to  deprive  him  of  her  society 
is  a  sufficient  averment  of  his  marriage  to  admit  proof  thereof.* 
The  wife  may  also  maintain  an  action  for  the  loss  of  the 
society  and  companionship  of  her  husband  against  one  who 

1  State  V.  Thornton,  108  Mo.  640  «Lawrence  v.  Spence,  29  Hun,  169; 
(1891).  Damon  v.  Moore,  5  Lans.  454. 

2  Vossel  V.  Cole,  10  Mo.  634.  '  Rabe  v.  Hanna,  5  O.  530 ;  Preston 

3  Becker  v.  Mason,  93  Mich.  336 ;  v.  Bowers,  12  O.  &  1 ;  3  Lawson's  R 
53  N.  W.  Rep.  361 ;  Lee  v.  Hefley,  21  &  R.,  sec.  1105. 

Ind.  98.  8  Holtz  v.  Dick,  42  O.  S.  23 ;  Rabe 

*McCauIey   v.   Birkhead,   55  Am.  v.  Hanna,  5  O.  530;  Preston  v.  Bowers, 

Dec.  427.  13  O.  S.  1. 

*  Smith  V.  Mulburn,  17  la.  30 ;  Har-  ^  Friend  v.  Thompson,  W.  636. 

rison  v.  Price,  22  Ind.  165. 
68 
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wrongfully  and  maliciously  induces  him  to  abandon  or  send 
her  away.^ 

Sec.  1131.  Petition  by  husband  against  his  wife's  parents 
for  maliciously  enticing  away  his  wife. — 

Plaintiff  says  that  on  the day  of ,  18—,  he  was 

married  to  R.",  his  wife,  and  continuously  since  that  date  has 

resided  with  his  wife  at ,  until  the day  of ,  18 — , 

the  date  of  the  grievances  hereinafter  complained  of.     That 

until  on  or  about ,  18 — ,  plaintiff  and  his  said  wife  lived 

happily  together,  his  said  wife  bestowing  upon  plaintiff  all 
the  love  and  affection  that  could  be  desired  in  such  relation- 
ship.    That  from  the  time  of  their  said  marriage. ,  IS — , 

until  the  date  of  their  separation  hereinafter  mentioned,  his 
said  wife,  R.,  did  not  make  nor  has  she  since  made  the  slight- 
est complaint  against  plaintiff  in  any  respect,  nor  had  she  in 
fact  any  cause"  for  complaint.  That  plaintiff  has  sufficient 
means  and  ability  to  properly  care  for  his  said  wife. 

That  the  defendants  A.  B.  and  0.  D.  are  the  parents  of  his 
said  wife,  R.  That  the  said  defendants,  maliciously  and  wick- 
edly contriving  and  intending  to  injure  plaintiff,  and  to  de- 
stroy his  peace  and  happiness,  and  to  deprive  him  of  the  com- 
fort^ society  and  services  of  his  said  wife,  R.,  and  not  for  the 
protection  of  his  said  wife,  did,  solely  because  of  their  malice 
and  ill-will  towards  plaintiff,  induce  and  persuade  his  said  wife 
to  leave  and  separate  from  plaintiff  in  the  following  manner : 
\_State  circumstances.'] 

That  on  the day  of ,  18—,  wholly   by  the  acts 

aforesaid  of  the  said  defendants,  and  by  their  influence  and 
persuasion,  and  not  voluntarily  or  from  her  own  choice  and 
desire,  his  said  wife,  R.,  did  leave  and  separate  from  plaintiff 
and  they  have  not  since  lived  together  as  man  and  wife. 

That  plaintiff  has  endeavored  to  persuade  his  said  wife  to 
again  come  and  live  and  cohabit  with  him  as  his  wife^  but  has 
been  unable  so  to  do,  wholly  on  account  of  the  power  and  in- 
fluence of  the  said  defendants  over  her,  so  as  aforesaid  mali- 
ciously and  wilfully  exerted. 

That  by  reason  of  the  premises  plaintiff  has  sustained  dam- 
ages in  the  sum  of  $ .     \_State  sjyecial  damages.'} 

IPrayer.'] 

Note.— Based  on  Holtz  v.  Dick.  42  O.  S.  23.  This  may  be  varied  when 
agaiust  other  than  the  parents.  This  form  may  not  be  altogether  inappro- 
priately inserted  here,  as  seduction  means  drawing  aside  from  the  path  of 
duty. 

iWestlake  V.  AVestlake,  340.  8.  621;  his  seductress,  he  becomes  liable  to 
Clark  V.  Harlan,  1  C.  S.  C.  R.  418.  If  an  action.  Scheurer  v.  Scheurer,  3 
the  husband  after  divorce  marries    W.  L.  B.  689  (Cuya.  C.  P.,  1878J. 
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Sec.  1132.  Petition  for  criminal  conversation  with  wife. — 

[Caption  and  formal  averments.'] 

Plaintiff  alleges  that  one  C.  D.  is  his  wife,  with  whom  he 
lived  and  cohabited  since  their  marriage  until  their  grievances 
hereinafter  mentioned. 

That  the  defendant,  contriving  and  wrongfully  and  wickedly 
intending  to  injure  plaintiff,  and  deprive  him  of  the  comfort 

and  affection  of  his  wife,  did  on  the day  of ,  18 — , 

and  at  divers  other  times,  carnally  know  and  seduce  his  said 
wife,  and  thereby  alienated  her  affections  from  him,  and  he 
has  since  been  wholly  deprived  of  her  comfort  and  society 
and  services ;  that  by  reason  of  the  unlawful  and  wilful  con- 
duct of  said  defendant,  plaintiff  has  sustained  damages  in  the 
sum  of  % ,  for  which  he  asks  judgment. 


CHAPTER  81. 


SPECIFIC  PERFORMANCK 


Sec.  1133.  Specific      performance  — 
Parties. 

1134.  General  principles  govern- 

ing the  action. 

1135.  Enforceable  contracts. 
1186.  Parol  contracts. 

1137.  Demand  and  tender. 

1138.  The  petition. 

1139.  Petition  by  vendor  to  com- 

pel vendee  to  complete 
contract  of  purchase. 

1140.  Petition  by  vendee  to  com- 

pel vendor  to  make  deed. 


Sec.  1141.  Petition  to  enforce  per- 
formance of  verbal  con- 
tract of  sale. 

1142.  Petition  against  adminis- 

trator of  vendor  on  writ- 
ten contract  for  deed. 

1143.  Petition  to  compel  specific 

performance  of  contract 
to  convey  or  give  lands. 

1144.  Non-enforceable  contracts. 

1145.  Specific  performance — De- 

fenses. 


Sec.  1133.  Specific  performance  —  Parties.— It  is  said 
that  the  rule  that  all  parties  having  an  interest  in  the  subject- 
matter  of  an  action  should  be  made  parties  thereto  does  not 
have  any  application  to  an  action  for  specific  performance, 
but  that  it  is  confined  to  the  immediate  parties  to  the  con- 
tract,^ though  the  tendency  of  later  decisions  is  towards  a 
more  comprehensive  rule.^  But  a  contract  enforceable  against 
an  original  party  thereto  may  also  be  enforced  against  one 
holding  under  it  by  purchase.'  An  assignee  of  a  vendor  is  a 
proper  party,*  though  the  creditors  of  a  vendee  should  not  be 
made  parties.^  A  personal  representative  Js  the  proper  party  to 
enforce  the  performance  of  a  contract  in  Lavor  of  his  decedent's 
estate;®  and  so  in  an  action  to  compel  the  performance  of  a 
contract  against  the  estate,''  in  which  case  the  heirs  are  also  nec- 


1  Washburn  &  M.  M.  Co.  v.  Wire 
Fence  Co.,  109  111.  71 ;  Fry  on  Specific 
Perf.,  sec.  79;  Willard  v.  Taylor,  8 
Wall.  557;  Pomeroy  on  Contracts, 
sec  483,  and  cases  cited- 

»Id. 

8  Bell  V.  Railroad  Co.,  3  O.  C.  C.  31 ; 
Laverty  v.  Moore,  33  N.  Y.  658. 


<  Swepson  V.  McAden,  65  N.  C.  34 ; 
Iron  Eailroad  Co.  v.  Fink,  41  O.  S. 
321. 

6  Hanchet  v.  McQueen,  32  Mich.  22. 

6  RobJuson  V.  Appleton,  124  111.  276 ; 
Sargenfc  v.  Sibley,  8  W.  L.  B.  6. 

7  Potter  v.  Ellice,  48  N.  Y.  321. 
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essary  parties.'  A  wife  having  a  contingent  right  of  dower 
'need  not  be  united  with  her  husband  in  an  action  for  the  spe- 
cific performance  of  a  contract  of  the  latter.-  ]Sor  is  it  es- 
sential that  a  trustee  of  a  bare  legal  title  be  made  a  party 
where  the  vendee  is  content  with  the  title  ;^  nor  is  an  agent  a 
proper  party  in  a  suit  against  his  principal;*  nor  can  he  sue 
for  specific  performance  in  his  own  name;*  nor  should  an  ad- 
verse claimant,  not  in  any  way  connected  with  the  plaintiff, 
be  made  a  defendant.® 

Sec.  1134.  General  principles  governing  tlie  action. — 
There  is  no  definite  rule  as  to  when  a  court  will  or  will  not 
decree  specific  performance  of  a  contract.  It  is  a  matter 
which  depends  largely  upon  circumstances  and  rests  in  the 
sound  discretion  of  the  court.  This  discretion,  however,  is 
not  an  arbitrary  one,  but  is  regulated  by  precedent  and  estab- 
lished practice.'^  To  entitle  a  person  to  the  specific  perform- 
ance of  a  contract  he  must  have  been  diligent,^  and  the  per- 
formance should  be  both  mutual  and  complete ;  ^  and  if  there 
is  any  uncertaint}'^  surrounding  the  contract  it  cannot  be  en- 
forced.^" The  plaintiff  must  be  prompt,  willing  and  anxious, 
and  cannot  have  relief  when  he  has  wholly  failed  to  perform 
his  part  of  the  agreement,'^  although  aid  will  be  extended  to 
a  person  who  has  substantially  though    not   literally  com- 

» Webster  v.  Tibbets,  19  Wia  438;  5  Morton  v.  Stone,  39  Minn.  275; 

Buck   V.    Buck,    11   Paige,  Ch.  170;  Tavenner  v.  Barrett,  sztjjra. 

Peters  v.  Jones,  35  la.  513 ;  Hubbard  6  Ashley  v.  Little  Rock,  56  Ark.  391 ; 

V.  Johnson,  77  Me.   139;  Thompson  19  S.  W.  Rep.  1058  (1892);  Lange  v. 

V.   Smith.   63  N.  Y.  301;   Crabill  v.  Jones,   5    Leigh,     192;     Willard    v. 

Marsh,  38  O.  S.  331 ;  Massie  v.  Don-  Taylor,  8  Wall.  571.     See  Seager  v. 

aldson,  8  O.  379.     See  Mosher  v.  But-  Burns,  4  Minn.  141 ;  Fussell  v.  Gregg, 

ler,  31  O.  S.  188.  113  U.  S.  550. 

2  Graf  V.  Wirthweine,  1  Handy,  19.  7  Tiffin  v.  Shawhan,  43  O.  S.  178; 
It  is  error  to  specifically  enforce  a  Railroad  Co  v.  Railroad  Co.,  13  O.  S. 
contract  against  a  husband  making  544-9  ;  Willard  t.  Taylor,  8  W^all.  571. 
an  allowance  for  prospective  dower.  8  Brown  v.  Haines,  12  O.  1. 
Lucas  V.  Scott,  41  O.  S.  636.  See  'JQwen  v.  Hall,  13  O.  S.  571;  Bour 
Stanley  v.  Bedinger,  2  O.  C.  C.  344.  get  v.  Monroe,  25  N.  W.  Rep.  514; 

3  Hide  V.  Kelly,  10  O.  215.  Bumpus  v.  Bumpus,  53  Mich.  346. 

*  Tavenner  v.  Barrett,  21  W.  Va.  lo  Parker  v.  Parker,  5  O.  C.  C.  491 ; 
656;  Long  v.  Coman,  10  Beav.  370;  Railroad  Co.  v.  Railway  Co.,  1  O.  C. 
White  v.  Wliite,  5  Gill,  359;  Jones  v.  C.  275;  Omaha  Real  Estate,  etc.  Co, 
Host,  1  H.  &  M.  470.  V.  Murphy,  33  Neb.  800  (1892). 

11  Campbell  v.  Hicks,  19  O.  S.  433. 
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plied  with  a  contract.^  "Whether  or  not  time  becomes  the 
essence  of  a  contract  depends  upon  circumstances.  Such  will 
be  the  case  where  parties  have  so  stipulated ;  ^  or  where  from 
the  nature  of  the  contract  the  benefits  derived  must  neces- 
sarily depend  upon  a  strict  performance  in  point  of  time.'  An 
action  for  specific  performance  cannot  be  joined  with  one  for 
damages  for  breach  of  the  same  contract.* 

Sec.  1135.  Enforceable  contracts. —  The  contracts  most 
commonly  sought  to  be  enforced  are  those  relating  to  real 
estate,  although  a  valid  contract  for  the  sale  of  personalty 
may  be  enforced  when  there  is  no  adequate  remedy  in  dam- 
ages.^ The  principle  upon  which  a  contract  is  specifically  per- 
formed is  that  justice  cannot  be  done  unless  the  plaintiff  is 
granted  the  specific  thing  for  which  the  contract  is  made.^ 
Another  ground  for  the  action  is  where  there  is  a  peculiar 
value  attached  to  the  contract  which  cannot  be  measured  by 
damages.^  In  every  case  there  must  be  clear  and  convincing 
proof.*  And  in  an  action  to  enforce  the  performance  of  a 
contract  in  favor  of  one  who  has  contributed  purchase-money, 
it  should  clearly  appear  what  portion  was  contributed  by  him.^ 
A  contract  made  by  a  tenant  in  common  to  convey  the  entire 
tract  of  land  may  be  enforced  only  so  far  as  his  own  interest 
is  concerned ;  but  the  court  may  allow  compensation  for  the 
outstanding  interest  by  way  of  punishment  for  contracting 
to  sell  something  which  he  does  not  possess ;  ^^  and  a  contract 
for  a  lease  may  be  enforced,  even  though  the  quantity  of  land 
leased  is  less  than  that  described,  and  compensation  may  be 
allowed  for  any  material  difference."  It  has  been  frequently 
judicially  asserted  that  specific  performance  is  the  proper  rem- 

1  Rees  V.  Smith,  1  O.  124.  ^  Paddock  v.  Davenport,  107  N.  C. 

2  Brock  V.  Hidy,  13  O.  S.  306 ;  Hager    710. 

V.  Eeed,  11  O,  S.  626 ;  Scott  v.  Fields,  Sfiicket  v.  White,  27  O.  S.  405. 

7  O.  (Pt  2),  424  9  Maud  v.  Maud,  33  O.  S.  147. 

3  Kirby  v.  Harrison,  3  O.  S.  326 ;  lo  Longworth    v.  Mitchell,  26  O.  S. 
Brock  V.  Hidy,  supra.  334. 

« Pinknm  v.  Eau  Claire,  81  Wis.  801.  "  Bowler  v.  Electric  Lip'ht  Co.,  22 

» Adams  v.  Messenger,  20  W.  L.  B.  W.   L.    B.   136 :    King  v.    Wilson,   6 

282.  Beav.    124:    Winne   v.   Reynolds,   6 

6  5  Wait's  A.  «fe  D.  763 ;  Shimer  v.  Paige,  Ch.  410 ;  Fry  on  Specific  Per- 

Banking  Co.,  27  N,  J.  Eq.  364;  Stuy-  foimance,  sec.  1194. 

vesant  v.  Mayon,  11  Paige,  Ch.  414. 
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edy  to  enforce  a  contract  to  give  and  bequeath  property,  made 
by  a  decedent,  and  fully  performed  by  the  one  in  whose  favor 
it  is  made.^ 

Sec.  1136.  Parol  contracts.— While  courts  cannot  ordW 
narily  enforce  a  verbal  contract  for  the  sale  of  lands,  yet  re- 
lief will  be  granted  when  by  means  of  such  a  contract  fraud 
may  be  perpetrated.^  But,  before  it  will  be  enforced,  it  must 
be  clearly  proven  both  as  to  the  fact  of  execution  and  its 
terms.^  The  rule  is  universal  that  a  parol  contract  to  convey 
land  will  be  enforced  *  when  followed  by  possession,  or  valu- 
able improvements  made  upon  the  land.'^  Mere  payment  of 
consideration  will  not  be  sufficient.^  The  most  common  illustra- 
tion of  this  doctrine  is  where  a  i)arol  contract  is  made  by  a 
parent  of  a  child  to  convey  land,  under  which  the  latter  takes 
possession  and  makes  valuable  improvements  thereon.'  But  a 
parol  contract  made  with  reference  to  both  real  and  personal 
property,  the  consideration  of  which  is  indivisible,  falls  within 
the  statute  of  frauds  and  cannot  therefore  be  enforced.^ 

Sec.  1137.  Benianrt  and  tender. —  As  a  general  rule,  de- 
mand must  be  alleged  in  an  action  to  compel  the  specific  per- 
formance of  a  contract.^  But  this,  of  course,  is  unnecessary 
where  the  facts  alleged  show  that  it  has  been  waived  or  that 
the  contract  has  been  repudiated  or  denied.^"  Nor  is  a  demand 
necessary  where  a  person'is  entitled  to  a  conveyance  upon  re- 
quest." It  has  been  stated  that  the  plaintiff  must  be  prom))t, 
willing  and  anxious,^^  ^i^(^i  j^,  jg  therefore  necessary  that  his 

1  Emery  V.  Darling,  50  O.  S.  160,  "Burlingame  v.  Rowland,  77  Cal. 
u-here  the  authorities  are  fully  re-  315,  and  cases  cited;  Swales  v.  Jack- 
viewed,      This    is    true    of    certain    son,  126  Ind.  282. 

parol  contracts,  as  shown  by  the  next  8  Sliahan    v.    Swan,  48    O.    S.  25, 

succeeding  section.  See,  also,  writer's  and  author's  note  in  32  Cent.  L.  J. 

note  to  Shahan  v.  Swan,  in  32  Cent.  205-8. 

L.  J.  205-8.  9  Burns  v.  Fox,  113  Ind.  205;  Reed 

2  Watson  V.  Erb.  33  O.  S.  35.  v,   Hodges,   80  Ind.   304;    Harless  v. 

3  Worthiugton  v.  Worthington,  32  Petty,  84  Ind.  269. 

Neb.  334;  49  N.  W.  Rep.  354  (1891),  lopawlak  v.  Granowski,  55  N.  W. 

and    cases  cited;  Cutsinger  v.  Bal-  Rep.  83  (Minn.,  1893);  Denlar  v,  Hile, 

lard,  115  Ind.  93.  123  Ind.  68. 

*Putman  v.  Tinkler,  83  Mich.  628,  n  Bruce  v.  Tillson,  25  N  Y.  194. 

and  cases  cited.  12  Campbell  v.  Hicks,  19  O.  S.  433. 

'Peters  v.  Jones,  35  la.  512.  See  ante,  sec.  1134. 

''Sites  V.  Keller,  6  O.  483. 
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"•.villingness  be  shown  by  his  pleadings.  If  a  vendee  seeks  to 
enforce  a  contract  for  the  sale  of  lands,  he  must  tender  or 
bring  the  money  into  court,  unless  the  contract  be  denied.^ 
Of  course  a  tender  is  unnecessary  where  it  is  certain  that  it 
will  be  refused,'^  or  where  the  facts  stated  show  a  repudiation 
of  the  contract."  A  tender  of  performance,  however,  can 
avail  nothing  unless  the  party  is  in  a  condition  to  perform  at 
the  time.*  A  vendor  must  tender  a  good  title  within  a  rea- 
sonable time  before  he  can  enforce  a  contract  for  the  sale  of 
land,'*  which  must  be  a  marketable  title.^  An  allegation  in  a 
petition  "  that  the  plaintiff  tendered  to  the  defendant  a  con- 
veyance of  said  land  and  demanded  payment  of  the  purchase- 
money,  and  that  a  deed  is  herewith  filed  and  tendered  to 
him,"  is  not  denied  by  an  answer  that  the  plaintiff  did  not, 
within  a  reasonable  time,  tender  to  the  defendant  a  convey- 
ance or  seek  to  enforce  the  contract  until  a  day  named.'  A 
letral  or  valid  tender  need  not  be  made  where  there  is  an  offer 
of  performance  of  all  conditions.^ 

Sec.  1138.  The  petitiou. —  The  contract  should  be  set  out 
with  exactness,  whether  verbal  or  written.  The  consider- 
ation, debt,  terms  and  stipulations  must  be  specifically  alleged.^ 
It  has  been  held,  however,  that  a  petition  for  the  enforcement 
of  an  oral  contract  which  sets  forth  such  a  part  performance 
as  would  take  it  out  of  the  statute  of  frauds  is  sufficient, 
whether  it  be  stated  that  the  contract  was  verbal  or  written.'" 
It  is  not  necessary  to  set  forth  the  manner  of  the  execution 
of  the  contract."  Ownership  and  possession  at  the  time  of 
tendering  a  deed  and  demand  of  purchase-money  should  be 
alleged  in  an  action  by  the  vendor  i'^  and  in  case  of  a  parol 
contract,  the  averment  as  to  possession  must  be  clear  and  ex- 

1  Fall  V.  Hazelrigg,   45  Ind.   576 ;        «  Rife  v.  Lybarger,  49  O.  S.  422. 
Brock  V.  Hidy,  13  O.  S.  306 ;  Irwin        T  Tiffin  v.  Shawlian,  43  O.  S.  178. 
V.  Gregory,  13  Gray,  215;    Crary  v.         spomeroy  v.  Fullerton,  21  S.  "V\'. 

Smith.  2  N.  Y.  60.  Rep.  19  (Mo.,  1893). 

^  Bickett  V.  Wliite,  1  C.  S.  C.  R  170.        9  Gaskins   v.  People,  44    Tex.  890 : 

3  Martin    v.   Merritt,   57    Ind.   34;  Ward  v.  Stuart,  63  Tex.  333. 
Brown  v.  Eaton,  21  Minn.  409;  Van-       K*  Slingerland    v.     Siingerland,    4(1 

pell  V.Woodward,  2  Sandf.  Ch.  143;  Minn.  100;  48  N.  W.  Rep.  605. 
Crary  v.  Smith,  2  N.  Y.  60.  il  Hanschett   v.  McQueen,  32  Mich. 

<  House  V.  Beatty,  7  O.  (Pt.  2),  84.  22. 

*  Ursuline  Community  v.  Hunekc,       l2Sargeant  v.  Sibley,  8  W.  L.  B.  6. 
24  W.  L.  B.  153. 
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plicit.'  xin  allegation  that  the  plaintiff  has  duly  performed 
the  conditions  on  his  part  to  be  performed  is  equivalent  to 
averring  payment  of  a  cash  payment  required,  or  the  execu- 
tion, tender  or  delivery  of  a  mortgage  as  agreed  upon.^  A 
petition,  however,  which  sets  forth  a  contract  and  asks  for 
specific  performance  and  for  general  relief  cannot  be  con- 
sidered as  asking  for  a  money  judgment.'  It  is  equally  es- 
sential that  the  petition  should  specifically  set  forth  the  breach 
claimed;*  and  where  there  has  been  an  absolute  refusal  to 
perform,  thereb}^  rendering  a  tender  unnecessary,  such  refusal 
and  omission  to  tender  must  not  only  be  alleged,  but  that 
the  plaintiff,  though  so  excused,  is  still  ready  and  willing  to 
perform.'  A  plaintiff  may  either  ask  for  the  specific  perform- 
ance, or  that  adequate  compensation  be  granted  for  the  non- 
performance. To  entitle  him  to  this  alternative  relief,  how- 
ever, he  must  repay  any  money  received  or  make  a  tender.^ 
A  money  judgment  for  compensation  ma}'  be  rendered,^  or  he 
may  ask  to  have  a  contract  specifically  performed  b}'  some  of 
the  defendants,  and  for  the  enforcement  of  a  lien  as  to  others.^ 
Ordinarily  a  description  in  a  contract  with  reference  to  real 
estate  is  adequate  if  it  is  sufficiently  definite  to  enable  the 
purchaser  to  know  what  he  is  buying.^  But  where  it  is  neces- 
sary to  resort  to  extrinsic  evidence  to  make  it  definite,  the 
petition  shoukl  show  all  the  facts  and  what  is  desired  before 
a  decree  will  be  granted.^"  And  the  contract  may  be  reformed 
and  enforced  in  the  same  action. ^^  . 

Sec.  1139.  Petition  by  vendor  to  compel  vendee  to  com- 
plete contract  of  purchase. — 

Plaintiff  alleges  that  on  the day  of ,  IS — ,  he  was 

the  owner  in  fee-simple  of  the  following  described  premises 
situate  in  the  county  of ,  Ohio,  to  wit:  [I>escriptio?i.'] 

'  Swales  V.  Jackson,  126  Ind.  282.  Mossman  v.  Schulter,  5  Am.  Law 

-  Pomeroy  v.  FuUerton,  21   S.  W.  Rec.  425. 

Rep.  19  (Mo.,  1893).  V  Ashley  v.  Little  Rock,  50   Ark. 

3  Rusli  V.  Brown,  101  Mo.  586.  391 ;  19  S.  W.  Rep.  1058  (1892). 

*De  Lacy  V.  Wolcott,  21   N.  Y.  S.  8  Bacon    v.    Leslie.   50    Kan.    494; 

619.  Hollis  V.  Burgess,  37  Kan.  494;  Fow- 

6  Marie  v.  Garrison,  45  N.  Y.  Super,  ler  v.  Redican,  52  111.  405. 

157.     See  ante.  sec.  1134;  Frixen  v.  9  Bacon  v.  Leslie,  s«jjra. 

Castro,  58  Cal.  442.  10  Bacon  v.  Leslie,  supra, 

6  Railroad  Co.  v.  Steinfeld,  42  O.  S. 
449. 
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That  on  the clc\y  of ,  IS — ,  plaintiflF  entered  into  a 

contract  in  writing  with  the  defendant,  whereby  it  was  agreed 
that  plaintiff  would  sell  said  premises,  and  defendant  agreed 

to  purchase  the  same  for  the  sum  of  $ ,  in  the  following 

payments:  one-half  to  be  paid  in  cash,  and  the  remainder 
thereof  to  be  paid  in  one  3'ear,  said  deferred  payment  to  bear 
interest  at  the  rate  of per  cent,  and  be  secured  by  mort- 
gage upon  the  premises  sold. 

That  it  was  agreed  between  plaintiff  and  defendant  that 
the  sale  was  to  be  completed  and  the  deed  and  mortgage 
passed  between  them  on  the day  of ,  18 — . 

That  upon  that  date  plaintiff  dul}^  tendered  said  defendant 
a  good  and  sufficient  deed  for  the  above-described  premises, 
and  has  complied  with  all  the  conditions  on  his  part  to  be  per- 
formed pursuant  to  said  agreement. 

That  the  defendant  upon  said  date  refused,  and  still  refuses, 
to  perform  and  carry  out  said  contract  and  to  make  said 
purchase,  or  to  pay  said  sum  of  $ ,  or  to  execute  said  mort- 
gage. 

Plaintiff  therefore  prays  that  said  defendant  be  required  to 
carry  out  and  perform  said  contract,  to  pay  said  purchase- 
money,  to  execute  said  mortgage,  and  for  such  relief  as  is 
proper. 

Sec.  1140.  Petition  by  vendee  to  compel  vendor  to  make 
deed. — 

Defendant  was  on  the day  of ,  18 — ,  the  owner  of 

and  seized  in  fee-simple  of  the  following  described  real  estate, 
viz.:  \^Descrile premises.']  That  on  said  day  plaintiff  entered 
into  an  agreement  in  writing  with  the  defendant  whereby  it 

was  agreed  that  in  consideration  of  the  sum  of  $ ,  to  be 

paid  by  this  plaintiff  in  the  following  manner  [state  terms\ 
that  said  defendant  would  sell  and  convey  said  premises  to 
plaintiff  by  a  good  and  sufficient  deed  of  warranty. 

That  on  the  day  of ,  18 — ,  according  to  the  terms 

of  said  contract,  the  plaintiff  duly  tendered  to  the  defendant 

said  sum  of  $ ,  and  requested  him  to  convey  said  premises 

to  plaintiff  as  provided  by  said  agreement,  but  the  defendant 
refused  and  still  refuses  to  execute  and  deliver  suv^h  convey 
ance. 

That  the  plaintiff  has  duly  performed  all  the  conditions  of 
said  agreement  on  his  part,  and  is  ready  and  willing  to  pay 

said  purchase-money,  and  now  brings  satid  sum  of  $ into 

court  and  offers  the  same  to  said  defendant,  upon  his  execut- 
ing and  delivering  to  plaintiff  a  sufficient  conveyance  of  said 
premises  according  to  the  terms  of  said  contract. 

Plaintiff  therefore  prays  that  the  court  order  and  decree 
that  the  defendant  convey  said  premises  to  plaintiff  by  a  good 
and  sufficient  deed,  and  for  such  relief  as  may  seem  equitable. 


/ 
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Sec.  1141.  Petition  to  enforce  performance  of  verbal 
contract  of  sale. — 

Plaintiff  alleges  that  on  the day  of ,  18 — ,  the  de- 
fendant was  the  owner  in  fee-simple  of  the  following  described 
premises,  viz.:  [Describe prei7iises.']  On  said  date  plaintiff  en- 
tered into  a  contract  not  in  writing,  by  which  said  defendant 
agreed  to  sell  said  premises  to  the  plaintiff  for  the  sum  of  § . 

The  terms  of  said  contract  were  as  follows :  [State  terms,  as:~\ 
Plaintiff  paid  to  defendant,  upon  the  day  of  making  said  con- 
tract, the  sura  of  $ as  part  of  the  purchase-price  thereof, 

and  agreed  to  pay  the  balance  thereof  in  the  following  man- 
ner: [State  how.']  That  plaintiff  immediately  went  into  pos- 
session of  said  premises  and  is  still  in  possession  of  the  same, 
and  has,  while  he  has  so  been  in  possession,  made  permanent 
and  valuable  improvements  thereon, to  wit:  [State  v)hat.~]    On 

the day  of ,  18 — ,  plaintiff  tendered  to  defendant  the 

sum  of  S ,  the  balance  of  the  purchase-money  remaining 

due  from  him  upon  such  sale,  and  demanded  of  defendant  that 
he  make  and  execute  a  deed  for  said  premises  in  accordance 
with  their  said  agreement,  but  that  the  defendant  then  refused 
so  to  do  and  still  refuses  to  execute  and  deliver  to  plaintiff  a 
deed  for  said  premises.  Plaintiff  has  duly  performed  all  the 
conditions  of  said  agreement  by  him  to  be  performed,  and  is 
&till  willing  so  to  do,  and  now  brings  the  balance  of  the  un- 
paid purchase-price  of  said  premises  into  court  and  tenders  the 
same  to  plaintiff  upon  condition  that  defendant  will  carry  out 
and  perform  his  contract  and  make,  execute  and  deliver  a 
deed  for  said  premises  to  plaintiff. 

Plaintiff  therefore  asks  that  the  court  decree  that  plaint- 
iff be  compelled  to  si^ecifically  perform  his  said  contract  and 
convey  said  premises  to  plaintiff  according  to  their  said  con- 
tract, etc. 

Sec.  1142.  Petition  against  administrator  of  vendor  on 
written  contract  for  deed. — 

The  defendant  A.  B.  was  on  the day  of ,  IS — ,  duly 

appointed  by  the  probate  court  of county,  Ohio,  admin- 
istrator of  the  estate  of  C.  D.,  who  died  on  the dav  of 

,  18—. 

Plaintiff  says  that  the  said  C.  D.,  deceased,  was  the  oAvner 
and  seized  in  fee-simple  of  the  following  described  premises, 
situate,  etc. :  [Description.']  That  during  the  life-time  of  the 
said  C.  D.,  to  wit,  on  the day  of ,  IS — ,  plaintiff  en- 
tered into  a  contract  with  said  C.  D.,  deceased,  whereby  said 
C.  D.  agreed  that  upon  payment  to  him  by  this  ])laintiff  of  the 

sum  of  % [if  deferred  payment  s,  so  state'].,  he  would  sell  and 

convey  said  premises  to  this  plaintiff  by  deed  of  general  war- 
ranty, which  contract  [state  material  part  of  contract]. 

That  on  the day  of ,  18 — ,  the  plaintiff  paid  to  said 
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C.  D.  the  sum  of  S ,  being  part  of  the  purchase-money,  in 

accordance  with  the  terms  of  their  said  agreement. 

Plaintiff  has  performed  all  the  conditions  of  said  contract, 
excepting  the  payment  of  the  balance  of  the  purchase-money, 
but  is  still  willing  to  pa\'  the  same  in  accordance  with  the 

terms  of  said  contract,  and  now  brings  the  said  sum  of  $ , 

the  balance  of  said  purchase-money,  into  court,  and  tenders 
the  same  to  said  C.  D.,  as  such  administrator,  when  she  shall 
make  and  deliver  a  deed  of  conveyance  for  said  premises  to 
])laintiff. 

\_Prayer^ 

Sec.  114:3.  Petition  to  compel  specific  perforiiiauce  of 
contract  to  convey  or  give  lauds. — 

That  on  the day  of ,  18 — ,  one  L.  V.  was  the  owner 

in  fee-simple  of  the  following  described  real  estate,  situated 

in county,  state  of :  [describe  it],  [and  said  E,.  Y. 

was  then  his  wife]. 

That  on  the day  of ,  18 — ,  said  L.  Y.  died  intes- 
tate, leaving  surviving  him  R.  Y.,  his  widow,  and  U.  Y.  and 
T.  Y.,  his  only  children,  and  leaving  no  other  heirs  at  law, 
and  still  being  the  owner  of  said  real  estate.  ^ 

That  the  plaintiff  was  the  nephew  of  said  L.  Y.,  and  on  the 
said day  of ,  18 — ,  in  consideration  of  love  and  affec- 
tion, and  for  the  further  consideration  that  plaintiff  would 
assist,  with  his  money,  time  and  labor,  in  the  erection  of  a 
house  and  barn  upon  said  premises,  and  would  take  pos- 
session [when  notified]  and  occupy  the  same,  and  make  valu- 
able and  permanent  improvements  thereon,  he  [they],  the  said 
L.  Y.  [and  R.  Y.],  proposed  to  plaintiff,  that  he  [they]  would 
convey  to  him  said  real  estate  on  condition  that  plaintiff 
would  pa}'  to  him  [them]  one-half  of  the  crops  that  might 
grow  and  be  raised  upon  said  premises. 

That  plaintiff  then  and  there  accepted  said  proposition  and 
assisted  with  his  labor,  time  and  money  in  the  erection  of  said 
barn  and  house  [and  afterwards  married],  and  in  pursuance 
of  said  contract,  and  relying  upon  the  same,  on  or  about  the 

day  of ,  18 — ,  moved  upon  and  took  possession  of 

said  premises,  and  has  ever  since  occupied  and  held  possession 
thereof,  turning  over  to  said  L.  Y.  [and  R.  Y.],  until  his  [their] 
death[s],  one-half  of  the  crops  grown  and  raised  on  said  prem- 
ises according  to  the  terms  of  said  agreement. 

That  plaintiff,  in  reliance  upon  said  contract,  has  made  last- 
ing and  valuable  improvements  on  said  premises,  in  this:  he 
has  dug  and  walled  a  well,  graded  a  lot  on  which  said  liouse 
stands,  made  walks,  built  permanent  and  lasting  fences,  set 
out  shade  trees  which  are  now  growing  thereon,  and  changed 
the  fences  so  as  to  separate  said  real  estate  from  the  other 
lands  of  said  L.  Y.  [and  R.  Y.j. 
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That  said  improvements  were  all  made  with  , the  knowledge 
and  consent  of  said  L,  Y.  and  upon  the  faith  of  said  contract. 

That  said  L.  Y.  [and  R.  Y.],  during  his  [their]  life-time, 
frequently  promised  to  convey  by  deed  to  plaintiff  said  tract 
of  land  in  fee-simple,  but  before  he  [they]  carried  out  said  in- 
tention he  [they]  suddenly  and  unexpectedly  died,  intestate, 
without  having  executed  any  deed  of  conveyance  to  plaintiff 
for  said  premises. 

That  plaintiff  has  demanded  a  deed  of  the  defendants,  which 
they  have  refused,  and  they  have  also  refused  to  carry  out 
and  execute  the  terms  of  said  contract  and  have  denied  the 
same. 

[  Prayer.'] 

Note.— Modeled  from  Puterbaugh  v.  Puterbaugh,  131  Ind.  288.  See 
Shahan  v.  Swan,  48  O.  S.  25;  Fry  on  Specific  Performance,  sec.  558;  Pom- 
eroy  on  Specific  Perfoi'mance,  sec.  107. 

Sec.  1144.  Nou-eiiforceable  contracts. —  AYhere  the  terms 
of  a  contract  are  vague,  indefinite  or  doubtful,  it  cannot  be 
enforced;^  and  so  with  one  which  is  illegal,- or  where  per- 
formance is  impossible.'  Nor  wmU  a  contract  entered  into  by 
mistake,  unless  mutual,*  or  one  which  is  tainted  with  fraud,* 
or  one  which  cannot  be  rescinded,''  be  enforced.  So  with  a 
contract  entered  into  by  mutual  mistake,  which  is  surrounded 
with  suspicion  showing  bad  faith,^  or  a  mere  negative  option 
to  purchase  land;^  or  a  contract  to  reconvey  premises  upon 
certain  conditions,  will  not  be  enforced  as  against  an  abso- 
lute deed,  unless  the  same  is  clear,  satisfactory  and  honest;" 
or  a  contract  to  convey  real  estate  in  consideration  of  per- 
sonal services  to  be  performed.^"  Nor  will  a  contract  for  the 
sale  of  land  be  enforced  where  the  title  is  the  subject-matter 
of  another  suit,  even  though  in  the  opinion  of  the  court  the 
litigation  is  groundless."     A  conditional  contract  in  which  one 

^  Railroad  Co.  v.  Railway  Co.,  10.  7  Craft  v.  Egan,  supra. 

C.  C.  275;  Breuer  v.  Hayes,  22  W.  SLitz  v.  Goosling,  28  W.  L.  B.  222 

L.  B.  144  (C.  S.  C.  R..  1889).  (Ky.,  1892),  and  cases  cited. 

2Sprague  v.  Rooney,  104  Mo.  671;  sSewell   v.  Lovett,  6  W.  L.  B.  63 

16  S.  W.  Rep.  501  (1891).  (Ham.  Co.  D.  C). 

3  Angus  V.  Robinson,  62  Vt.  60.  lo  ikerd    v.  Beavers,   106  Ind.  483 ; 

<  Craft  V.  Egan,  30  W.  L.  B.  127  Lindsey  v.  Glass,  119  Ind.  301;  Dun- 

(Mo.,  1893).  bar  v.  Ilile,  123  Ind.  C8. 

8  Wingart  v.  Fry,  W.  105;  Gray  v.  n  Hopple  v.  Overbeck,  20  W.  L,  B. 

Tappan,  W.  117.  25  (C.   S.   C.   R,   1888);  Ambrose  v. 

eWatkins    v.    Collins,    11    O.    31;  Kuhn,  26  W.  L.  B.  127. 
Kirby  v.  Harrison,  2  O.  S.  327. 


1086  SPECIFIC    PERFORMANCE.  [§  1145 

of  the  parties  thereto  is  made  a  judge  of  the  conditions  can- 
not be  specifically  enforced  if  the  same  is  not  performed  sat- 
isfactorily.^ JSTor  will  courts  ordinarily  decree  specific  per- 
formance of  a  contract  where  it  would  require  a  long-continued 
performance  of  personal  acts  or  the  exercise  of  skill.^  But 
where  in  such  a  case  the  demand  for  the  exercise  of  such 
power  is  great,  as  the  operation  of  a  railroad,  a  decree  may 
sometimes  be  granted.^ 

Sec.  1145.  Specific  performance — Defenses, —  A  defendant 
cannot  urge  the  fact  that  his  title  to  the  land  is  contested  by  a 
suit  instituted  after  the  contract  was  entered  into,  in  which  it 
was  sought  to  set  aside  the  conveyance  for  fraud.*  Nor  can  he 
set  up  an  indebtedness  due  him  upon  other  accounts  not  con- 
nected with  the  contract.'  Kor  will  inadequacy  of  price  fur- 
nish a  reason  for  refusing  to  compel  the  execution  of  a  contract 
where  a  vendor  holds  the  purchase-money  and  refuses  to  re- 
scind.® A  defendant  in  an  action  for  a  breach  of  a  contract 
may  ask  that  the  action  be  considered  as  one  for  specific  per- 
formance. If  that  be  done  he  cannot  afterwards  complain  if 
the  court  give  him  his  election  to  perform  or  to  answer  for  any 
damages  or  compensation.'  Under  a  general  denial  in  an  ac- 
tion for  specific  performance,  the  contract  may  be  shown  to 
be  in  fact  a  lease,  made  in  violation  of  law.*  But  under  a 
general  denial  of  the  execution  of  a  contract,  it  cannot  be 
shown  that  the  defendant  is  a  married  man  and  that  his  wife 
did  not  join.^ 

1  Crigler  v.    Blair,  4  O.  C.  C.  324,  «  Galloway  v.  Barr,  12  O.  354 

and  cases  cited ;  Sargeant  v.  Sibey,  11  '  Mealey  v.  Finnegan,  46  Minn.  507. 

W.  L.  B.  177.  ssprague  v.  Rooney,  104  Mo.  349. 

2VanTynev.Short,4W.  L.B.  1149.  The   effect  of  a  general  denial  is  to 

3  Railroad   Co.  v.   Railroad  Co.,  13  deny  that  there  is  any  legal  contract. 

O.  S.  544-49.  Bliss  on  Code  Pldg.,  sees.  324,  352 ; 

*  Stanley  v.  Beddinger,  2  O.  C.  C  Northrup  v.  Insurance  Co.,  47  Mo. 

344  435 ;  Young  v.  Glasscock,  79  Mo.  574. 

SKight  V.  Luke,  69  Ala.  423;  Pul-  »  Brown  v.  Eaton,  21  Minn.  409. 
lian  V.  Owen,  25  Ala.  493;  Sims  v. 
McEwen,  27  Ala.  184 
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Sec.  1146.  Introductory. —  At  one  time  courts  did  not  look 
with  much  favor  upon  the  plea  of  the  statute  of  limitations? 
and  therefore  held  parties  to  their  strict  legal  rights  if  they 
wished  to  take  the  benefit  of  it.  Leave  to  plead  the  statute 
was  seldom  granted,^  and  would  only  be  granted  under  pecul- 
iar circumstances;-  and  now  courts  will,  in  their  discretion, 
refuse  to  allow  a  stale  defense  of  the  statute  to  be  made  at 
the  hearing  or  before  judgment.'  The  bar  is  a  personal  privi- 
lege and  may  be  waived  by  a  subsequent  promise  or  by  fail- 
ure to  take  advantage  of  the  same  in  an  action.*  ISTor  can  it  be 
taken  advantage  of  by  another,  and  may  prevail  as  to  one 
party  and  fail  as  to  another.^  Nor  can  it  be  extended  to 
one  not  within  its  saving  clause.^  The  statute  is  now  re- 
garded more  favorably  and  considered  as  one  of  repose.''  It 
is  a  meritorious  defense  and  may  be  pleaded  in  equity  as  well 
as  at  law.  It  is  not  available  under  every  and  all  circum- 
stances, especially  when  it  becomes  an  unconscientious  de- 
fense.^ Only  such  features  as  bear  upon  the  question  of  plead- 
ing will  be  noticed, 

Sec.  1147.  To  what  cases  applicable. —  The  statute  does 
not  apply  to  a  continuing  or  subsisting  trust.'    Yet  where  a 


1  Flynn  v.  Elliott,  1  W.  L.  J.  394. 

2  Sheets  v.  Baldwin,  12  O.  120, 

3  Campbell  v.  Campbell,  3  O.  C.  C. 
449. 

♦Turner  v.  Chrisman,  20  O.  332; 
Zieverink  v.  Kemper,  19  W.  L.  B. 
270  (C.  S.  C.  R) ;  Vose  v.  Woodford, 
29  O.  S.  245 ;  Joyce  v.  Hart,  27  W.  L. 


B.  144;  Railroad  Ca  v.  Hine,  25  0.= 

S.  629. 

6Barr  v.  Chapman,  80  W.  L.  R 
2G4. 

6  Bronson  v.  Adams,  10  O.  135. 

^  Maxwell  on  Code  Pldg.  472. 

8  Treasurer  v.  Martin,  50  O.  S.  197. 

9  R  S..  sec.  4974 
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trustee  disclaims  his  trust  with  the  knowledge  of  the  cestui 
que  trust,  and  retains  an  unbroken  possession  of  property  for 
a  period  sufficient  to  constitute  a  bar,  such  possession  may  be 
then  relied  upon  as  a  defense.^  A  devise  to  a  son  with  an 
obligation  to  pay  another  a  legacy  is  not  a  trust.'^  Nor  does 
it  apply  to  an  action  by  a  vendee  of  real  property,  in  posses- 
sion thereof,  to  obtain  a  conveyance;'  but  will  only  apply  to 
such  actions  as  survive  at  common  law,  or  those  which  the 
code  provides  shall  survive,  as  actions  for  mes7ie  profits,  in- 
juries to  person  or  property,  or  for  deceit  or  fraud.*  The 
statute  besfins  to  run  from  the  time  the  cause  of  action  ac- 
crues,  unless  a  party  be  under  some  disabihty,  as  absence  from 
the  state,*  or  is  a  minor,  or  of  unsound  mind  or  imprisoned;® 
in  which  case  it  begins  to  run  from  the  removal  of  the  disa- 
bility," and  continues  until  an  action  is  commenced,  which  is 
when  the  summons  is  served  upon  the  defendant,  or  at  the 
date  of  the  first  publication  when  service  is  so  made.^  There 
are  other  things,  however,  which  will  rest  it  from  its  opera- 
tion, which  are  said  to  be  exceptions,  such  as  payment,  writ- 
ten acknowledgment,  promise  to  pay  made  and  signed  by 
the  party  charged,  in  which  case  the  statute  runs  from  the 
payment,  acknowledgment  or  promise.®  If  the  action  is  barred 
l3y  the  laws  of  a  sister  state  w^here  it  arose  it  is  also  barred 
where  suit  is  brought.^"  In  some  states  the  doctrine  has  been 
adopted  that,  wiiere  there  is  a  legal  and  equitable  remedy  in 
respect  to  the  same  matter,  the  latter  is  under  the  control  of 
the  same  statutory  bar  as  the  former." 

1  Williams  v.  Society,  1  O.  S.  478 ;  ute  to  running.  Stanley  v.  Stanley, 
Paschall  v.  Hiuderer,  28  O.  S.  568.  47  O.  S.  225. 

2  Yearly  v.  Long.  40  O.  S.  27 ;  Long-        6  R  S.,  sees.  4986,  4978. 

ley  V.  Stump,  11  W.  L.  B.  247.     Nor  ^  Covenanty  v.  Atherton,  9  O.  34; 

is  the  receipt  of  money  by  an  attor-  Peudegrast  v.  Foley,  8  Ga.  1. 

ney.     Douglass  v.  Corry,  21  W.  L.  B.  «  R  S.,  sec.  4987 :  ante,  sea  7. 

352 ;  Carpenter  v.  Canal  Co.,  35  O.  S.  9  R  S.,  sec.  4992 ;  Coffman  v.  Secor, 

317.  40  O.  S.  637.     By  sureties,  Winchell 

3  R  S.,  sec.  4974  v.   Hicks,   18  N.   Y.   558.     A  verbal 

4  0.  Code,  sec.  4975;  90  O.  L.  140;  promise  will  not  have  that  effect 
Whittaker's  Ohio  Civ.  Code  (4th  Rev.  Stephenson  v.  Line,  7  O.  C.  C.  147. 
ed.),  p.  8.  10 R  S..  sec.  4990. 

^  R  S.,  sec.  4989.  A  non-resident  ^  (^uayle  v.  Guild,  91  111.  378  ;  Han- 
who  occasionally  comes  into  the  state  cock  v.  Harper,  86  111.  445;  Carter 
will  not  by  his  presence  set  the  stat-    v.  Tice.  120  111.  277;  Harding  v.  Du- 

rand,  138  111.  515  (1891). 
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Sec.  1148.  WL at  plaintiff  must  allege. —  The  presumption 
is  that  a  cause  of  action  is  barred,  and  if  the  fact  that  a  party 
plaintiff  was  under  age,  of  unsound  mind  or  absent  from  the 
state,  or  the  transaction  was  tainted  with  fraud,  be  relied  upon 
to  remove  the  statutory  bar,  such  facts  must  be  stated  to 
bring  a  cause  within  any  of  the  exceptions.^  If  a  new  promise 
be  relied  upon  to  take  the  case  out  of  the  statute,  it  must  not 
be  uncertain,  but  an  acknowledgment  of  a  certain  definite 
sum.^  A  new  consideration  for  the  promise  is  unnecessary, 
and  hence  one  need  not  be  alleged.^  It  has  been  held  that, 
where  the  claim  is  removed  from  the  bar  of  the  statute  by  a 
new  promise,  suit  shoukl  be  brought  upon  the  new  promise  as 
a  new  cause  of  action  and  not  upon  the  original  debt.^  This 
view,  however,  is  not  shared  by  other  courts,  which  hold  it 
unnecessary  to  even  allege  a  new  promise.^  The  latter  rule 
can  hardly  be  consonant  with  the  terms  of  the  statute.  A 
barred  claim  can  only  be  the  foundation  of  an  action  when  it 
falls  within  one  of  the  exceptions  provided,  and  to  show  that 
the  claim  constitutes  a  cause  of  action  it  is  absolutely  essential 
that  every  fact  necessary  to  show  that  an  action  exists  should 
be  stated.  One  of  those  facts  is  that  a  new  promise  was  made, 
and  it  must  be  specifically  alleged  in  the  petition  that  a  prom- 
ise in  writing  was  made.®  A  petition  cannot  be  amended  so 
as  to  bring  in  a  portion  of  a  claim  omitted  from  the  original 
one,  which  has  become  barred  smce  the  commencement  of  the 

1  Bass  V.  Berry,  51  Cal.  264;  Hum-  of  tliis  action,  for  the  space  of  three 

bert  V.  Rector,  7  Paige,  195;  Sublette  years  only,"   lias  been   held  a  yuf- 

V.    Tinner,   9    Cal.   423.     The    facts  ficient  allegation  to  remove  the  ac- 

which  bring  the  party  within    the  tion  from  the  statute.     Minnesota  11. 

saving  clause  must  be  stated.     Piatt  Works  v.  Smith,  36  Neb.  616;  54  N. 

V.  Linton,  35  O.  S.  282;  Hanover  v.  W.  Rep.  973  (1893). 

Spery.  35  O.  S.  244.     This  is  not  ap-  2  Quarrier  v.  Quarrier,  36  W.  Va. 

plicable    to   a    defendant    in    error.  310. 

Railroad  Co.  v.  Wick,  35  O.  S.  247.  3  Parks  v.  Brooks,  17  S.  E.  Rep.  22 

An  allegation,  "that  by  the  laws  of  (S.  C,  1893). 

L  the  statute  i)rovided  that  an  action  *  Fleming  v.  Fleming,  12  S.  E.  Rep. 

of  debt  on  a  promissory  note  may  be  257;  33  S.  C.  510 ;  Sepaugh  v.  Smith, 

commenced  within  ten  years  from  14  S.  E.  Rep.  939  (S.  C,  1892). 

the  time  the  cause  of  action  accrued  ;  ^  Sands  v.  St.  John,  36  Barb.  628; 

that  the  defendant  has  resided  in  tlie  Baldwin  v.   Martin,  14  Abb.  Pr.  (N. 

state  of  N.  since  tlie  giving  of  said  S.)  9. 

note,  and  piior  to  the  commcncoinent  ''  Smith  v.  Beeler,  19  Kan.  GG9. 
G9 
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action,'  Such  matter  may  be  stricken  out  by  motion.^  If  it  is 
not  barred  by  reason  of  falling  within  an  exception,  an  amend- 
ment may  be  made  to  show  that  fact.^  The  statute  will  bar 
an  answer  seeking  to  open  and  surcharge  a  settlement  for 
fraud,  of  which  a  defendant  had  knowledge  more  than  four 
years  before  the  action  was  brought.**  Where  the  statute  is 
pleaded  in  an  answer,  it  is  new  matter  requiring  a  reply;' 
and  a  reply  which  denies  that  the  action  is  barred,  as  claimed 
in  the  answer,  will  authorize  the  plaintiff  to  prove  himself 
within  a  saving  clause.*^ 

Sec.  1149.  Petition  where  note  is  relieved  from  statute 
by  new  promise, — 

There  is  due  plaintiff  from   defendant  the  sum  of  $ , 

upon  a  promissory  note,  of  which  the  following  is  a  copy,  etc. 
[^Cojyy  of  note.     See  chapter  on  Bills  and  Notes,_  sec.  296.'] 

That' on  the day  of ,  18 — ,  after  said  note  became 

barred  by  the  statute  of  limitations,  the  defendant  promised 
the  plaintiff  in  writing  that  he  would  pay  said  note,_  which  said 
promise  is  in  the  words  following:  {Copy promise  in  toriting.'] 

{Prayer.] 

Note.—  See,  also,  form  in  Minneapolis  H.  Works  v.  Smith,  36  Neb.  616 ; 
54  N.  W.  Rep.  971. 

Sec.  1150.  How  taken  advantage  of  by  defendant.— There 

is  a  lack  of  uniformity  in  the  various  states  as  to  the  man- 
ner of  claiming  the  benefit  of  the  statute,  some  adopting 
the  view  that  it  can  only  be  by  answer,  and  that  a  demurrer 
will  not  reach  it  even  where  the  petition  shows  upon  its  face 
that  the  claim  is  barred.''  The  rule  has  been  frequently  as- 
serted that  the  statute  must  be  specially  pleaded  to  be  avail- 
able.«     This  means  that  it  must  be  by  answer  or  demurrer,® 

1  Hills  V.  Ludwig,  46  O.  S.  373.  "Bliss  on  Code  Pldg.,  sec.  855.     See 

2  Commissioners  v.  Andrews,  18  O.  Pomeroy's  Code  Rem.,  sees.  713,  714, 
g_  49.  where  authorities  are  collected. 

3  Trustees  v.  Wright,  12  III.  441;  8  Haymaker  v.  Haymaker,  4  O.  S. 
Walker  V.  Ray,  111  111.315;  Switzer  272;  Alexander  v.  Meyers,  38  Neb. 
V.  Noffsinger,  82  Va.  518;  Harding  V.  773;  51  N.  W.  Rep,  140;  Albertson 
Durain,  138  111.  515.  v.  Terry,  13  S.  E.  Rep.  713 ;  109  N.  C. 

*  Railroad  Co.  v.  Smith,  48  O.  S.  8;  Humphreys  v.  Spencer,  14  S.  E. 

219.  Rep.    410;  Boone's  Pleading,  sec.  69. 

5  Harlen  v.  Watson,  63  Ind.  143 ;  »  Alexander  v.  Meyers,  33  Neb.  ITi 
Baldwin  V.  Martin.  14  Abb.  Pr.(N.S.)  (1892);  Towsley  v.  Moore,  30  O.  S. 
9 ;  Pomeroy's  Code  Rem.,  sec.  714.  195 ;  McKinney  v.  McKinney.  8  O.  S. 

6  Smith  V.  Bartram,  11  O.  S.  690.  423. 


§  1150.]  STATDTE    OF    LIMITATIONS.  1091 

and  is  waived  unless  raised  by  either.^  Mr.  Bliss  states  the 
rule  to  be  that,  where  the  petitioit  on  its  face  shows  the  claim 
is  barred,  a  demurrer  will  lie,  and  that  such  was  the  equity 
practice,  and  that  if  the  complaint  does  not  show  it  to  be 
barred  the  defense  must  be  made  by  answer  and  not  demurrer. 
This  is  stated  as  the  universal  rule,  and  it  need  only  be  added 
that  it  is  still  the  approved  doctrine,^  excepting  in  those  states 
which  cling  to  the  rule  that  a  demurrer  can  under  no  circum- 
stance raise  the  issue.' 

The  only  dispute  among  the  states  adopting  the  rule  that  a 
demurrer  may  be  interposed  is  whether  a  general  demurrer 
will  raise  the  bar  of  statute,  or  whether  it  must  be  made  a 
specific  ground.  Some  courts  hold  that  a  general  demurrer, 
upon  the  ground  that  the  petition  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  will  not  raise  the  ques- 
tion ;  *  while  it  has  been  conceded  by  others  that  a  general  de- 
murrer may  be  made  upon  the  ground  that  the  action  is 
barred,*  yet  consider  the  better  practice  to  make  the  defense 
a  specific  ground  of  demurrer.^  All  unite  upon  the  common 
ground  that  the  bar  by  a  statute  of  a  foreign  state  cannot  be 
raised  by  a  demurrer,  but  must  be  specially  pleaded,  as  judi- 
cial notice  cannot  be  taken  of  foreign  statutes.''     It  is  also 

1  Blue  V.  Hoke,  3  W.  L.  M.  100.  See  10    Colo,    210;    17    Pac.    Rep.   771; 

cases  cited  ante,  sec.  104,  p.  105,  n.  9.  Spengenberg  v.  Swartz,  11  W.  L.  B. 

^  Huston  V.  Craighead,  23  O.  S.  198 ;  283. 
Sturgess  v.  Burton,  8  O.  S.  215  ;  Vose  5  Irwin  v.  Garretson,  1  C.  S.  C.  R 
V,  Woodford,  29  O.  S.  245 ;  Seymour  533 ;  Railway  Company  v.  Franz,  43 
V.  Railroad  Co.,  44  O.  S.  12 ;  Doug-  O.  S.  625 ;  Sturgess  v.  Burton,  8  O.  S. 
las  V.  Corry,  46  O.  S.  349;  Bonte  v.  215;  Bissell  v.  Jaundon,  16  O.  S.  504. 
Taylor,  24  O.  S.  628;  Pomeroy's  « Seymour  v.  Railroad  Co.,  44  O.  S. 
Code  Rem.,  sec.  714,  and  cases  cited.  12;  Vose  v.  Woodford,  29  O.  S.  245; 
If  it  is  apparent  on  the  face  of  the  Douglas  v.  Corry,  46  O.  S.  349 ;  Bonte 
petition  that  an  action  is  barred,  and  v.  Taylor,  24  O.  S.  628 ;  McKinney  v. 
also  that  the  case  does  not  fall  within  McKinney,  8  O.  S.  423;  Brennan  v, 
any  of  the  exceptions  of  the  statute.  Ford,  46  Cal.  7 ;  Rivers  v.  Washing- 
then  the  question  as  to  the  action  ton,  34  Tex.  267. 
being  barred  may  be  raised  by  de-  '  Whelan  v.  Kinsley,  26  O.  S.  131; 
murrer.  Harlen  v.  Watson,  63  Ind.  Hoyt  v.  McNeil,  13  Minn.  390;  Gillet 
143 ;  Milner  v.  Hyland,  77  Ind.  458.  v.  Hill,  32  la.  320 ;  Thomas  v.  Cham- 

3  Pomeroy's  Code  Rem.,  sec.  714,  berlaiu,  39  O.  S.  112;  Piper  v.  Hoard, 

and  cases  cited.  107  N.  Y.  67 ;  Paine  v.  Comstock,  57 

*  Barnes   v.   Railway   Co.,  54  Fed.  Wis.    159 ;    Minnesota  H.   Works  v. 

Rep.  87  (Colo.,  1893) ;  Hunt  v.  Hayt,  Smith,  36  Neb.  616 ;  53  N.  W.  Rep.  97a 
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commonly  conceded  that  the  statute  may  be  taken  advantage 
of,  under  a  general  denial,  in  an  action  for  the  recovery  of  the 
possession  of  real  estate,  as  it  is  in  substance  a  denial  of  title.^ 
From  what  has  already  been  stated,  it  is  apparent  that  the 
bar  of  the  statute  cannot  be  raised  under  a  general  denial  in 
any  action  other  than  that  just  stated,^  If  the  statute  be 
raised  by  answer,'  an  allegation  that  a  cause  of  action  did  not 
accrue  within  six  years,  denying  a  payment  on  a  day  named, 
being  a  negative  pregnant,  is  not  good.*  An  averment  in  an 
answer  to  a  statute  should  be,  "  that  the  cause  of  action  did 
not  accrue  within  six  years  next  before  the  commencement  of 
the  action."  ^  It  has  been  stated  as  the  better  and  safer  prac- 
tice in  pleading  a  statute  of  a  foreign  state  to  set  out  a  copy 
in  the  pleading,  although  it  was  held  sufficient  to  allege  the 
substance  of  the  statute  relied  upon,  which  seems  to  be  the 
better  rule.^  And  the  latter  view  is  shared  by  other  courts, 
which  hold  it  unnecessary  to  state  the  facts,  but  allow  a  gen- 
eral allegation  that  the  cause  of  action  is  barred  by  the  laws 
of  a  foreign  state,  giving  the  number  of  the  section.^  It  is 
not  necessary  to  refer  to  or  negative  an  exception  or  proviso 
of  the  statute.^  The  statute  may  be  pleaded  against  a  set- 
off,' but  a  debt  barred  by  statute  cannot  be  claimed  as  a 
set-off.^"  A  defendant  can  take  advantage  of  the  statute  only 
in  the  trial  court.^^ 


1  Kyser  v.  Cannon.  29  O.  S.  359 ; 
Bird  V.  Sellers,  21  S.  W.  Rep.  91  (Mo., 
1893);  Lain  v.  Shepardson,  23  Wis. 
224;  Brack  v.  Tucker,  43  Cal.  346; 
FulkersoQ  v.  Mitcliell,  82  Ga,  18; 
Stocker  v.  Green,  94  Mo.  280. 

2  Towsley  v.  Moore,  30  O.  S.  184 ; 
McKinney  v.  McKinney,  8  O.  S. 
423 ;  Vos'e  v.  Woodford,  29  O.  S.  245 ; 
Kelly  V.  Weisman,  2  Disn.  418;  Lock- 
wood  V.  Wiedman,  13  O.  430 ;  Parker 
V.  Berry,  12  Kan.  351;  Perkins  v. 
Rogers,  35  Ind.  124 ;  Cook  v.  Cham- 
bers. 107  Ind.  67. 

3Highstone  v.  Franks,  93  Mich.  52. 
*  Argard  v.  Parker,  81  Wis.  581. 


5  Ind.  etc.  Ry.  Co.  v.  Centre  Town- 
ship, 130  Ind.  89. 

*  Minneapolis  H.  Works  v.  Smith, 
36  Neb.  616 ;  54  N.  W.  Rep.  972  (1893). 

7  Walters  v.  Thomas,  32  Pac.  Rep. 
565  (Cal.,  1893);  Allen  v.  Allen,  95 
Cal.  184.  The  statute  must  in  any 
event  be  pi'oved  as  any  other  matter 
of  fact.  Whelan  v.  Kinsley,  26  O.  S. 
131. 

8  Newborg  v.  Freehling,  43  111.  463. 

9  Irwin  V.  Garetson,  1  C.  S.  C.  R. 
533. 

10  Harrod  v.  Carder,  3  O.  C.  C.  479. 
iiMudgett    V.   Clay,  31  Pac.  Rep. 
424;  5  Wash.  103. 
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Sec.  1151.  Action  to  enforce  statutory  liability. —  The  ex- 
tent of  the  liability  of  stockholders,  and  the  proper  remedy 
for  its  enforcement,  must  necessarily  depend  upon  the  reme- 
dial systems  of  the  various  states.  In  Ohio  they  are  liable  in 
an  amount  equal  to  their  stock,^  and  a  stockholder  or  creditor 
may  enforce  the  liability  against  all  holders  or  owners  of  stock 
for  the  benefit  of  all  creditors  and  against  all  of  the  stockhold- 
ers.- An  averment  that  each  of  the  defendantij,  except  the 
corporation,  is  the  holder  of  a  specified  number  of  shares,  is 
sufficient  to  show  that  they  are  stockholders.^     The  amount 


1  R.  S.,  sec.  3258. 

2  R.  S.,  sec.  3260 ;  Umsted  v.  Bus- 
kirk,  17  O.  S,  113.  The  corporation 
should  be  made  a  party.  Id.  "  Stock- 
holders" applies  to  those  appearing 
on  the  books  and  equitable  owners  as 
well.  R.  S.,  sec.  32r)9.  A  pledgee  of 
stock  does  not  by  virtue  of  the  pledge 
become  a  stockholder  and  liable  to 
creditors  in  an  action  to  enforce  the 
statutory  liabiMty.  Henckel  v.  Mfg. 
Co.,  39  O.  S.  5-17;  Thompson,   Stat. 


Liab.,  sec.  178 ;  Mills  v.  Stewart,  41 
N.  Y.  384.  The  courts  will  look  no 
further  than  the  books  of  the  com- 
pany. Id. ;  State  ex  rel.  v.  Ferris,  43 
Conn.  560.  All  owners  of  stock  are 
necessar}'  parties.  Bonewitz  v.  Bank, 
41  O.  S.  78 ;  Wright  v.  McCormick, 
17  O.  S.  86;  Brown  v.  Hitchcock,  36 
O.  S.  667 ;  Wheeler  v.  Faurot,  37  O.  S. 
26. 
3  Railroad  Co.  v.  Smith,  49  O.  S.  219. 
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payable  by  each  stockholder  on  all  of  the  indebtedness  must 
be  determined,  but  cannot  exceed  the  amount  of  the  stock 
upon  which  he  is  liable.^ 

In  Ohio  and  other  states  the  doctrine  has  been  adopted  that 
the  word  "  debt,"  as  used  in  the  constitution,  includes  not  only 
a  debt  arising  upon  contract,  but  also  an  amount  for  unliqui- 
dated damages  as  for  tort,  for  the  payment  of  which  the  stat- 
utory liability  of  a  stockholder  may  be  enforced.^  It  is  said 
that  the  action  is  none  the  less  an  equitable  one  though  made 
statutory.'  The  liability  of  stockholders,  being  collateral,  can 
be  resorted  to  only  when  the  corporation  has  become  insolv- 
ent, or  where  payment  cannot  be  enforced  against  it  by  the 
ordinary  process  of  execution.* 

In  the  absence  of  statutory  enactment  the  general  rule,  by 
apparent  weight  of  authority,  is  that  corporate  creditors  can- 
not enforce  the  liability  of  stockholders  until  they  have  first 
exhausted  their  remedy  against  the  corporation  and  its  assets, 
that  there  must  first  be  a  judgment  rendered  against  the  cor- 
poration and  execution  thereon  returned  unsatisfied/  But  to 
this  rule  there  is  an  exception.  These  steps  are  not  considered 
necessary  where  the  corporation  has  become  wholly  insolvent 
and  ceased  to  do  business,  and  has  made  an  assignment  or 
been  placed  in  the  hands  of  a  receiver,  in  which  case  it  is  said 
that  a  suit  may  be  commenced  to  enforce  the  stockholders' 
liability  without  having  obtained  a  judgment  and  having  an 

1  R.  S.,  sec.  3260.  As  between  stock-  Ewing  v.  Sultz,  36  N.  E.  Rep.  179 
holders  and  creditors,  each  stock-  (Ind.,  1894) ;  Cook  on  S.  &  S.,  sec.  219. 
holder  is  severally  liable  to  all  credit-  It  cannot  be  enforced  until  there  is 
ors ;  and  as  between  themselves,  each  some  necessity  therefor,  as  insolvency 
is  bound  to  pay  in  proportion  to  his  of  the  company  or  failure  to  collect 
stock.  Umsted  v.  Buskirk,  17  O.  S.  by  legal  process.  Ladd  v.  Cart- 
113.  Wright,  7  Oreg.  329 ;  Harper  v.  Man- 

2  Rider  v.  Fritchey,  49  O.  S.  285-  ufacturing  Co.,  100  111.  225 ;  Jackson 
293,  and  cases  cited.  v.  Meek,  87  Tenn.  69 ;  9  S.  W.  Rep. 

3  Zieverink  v.  Kemper,  34  N.  E.  225 ;  Nimick  v.  Iron  Works  Co.,  25 
Rep.  250 ;  50  O.  S.  208.  W.  Va,  184 ;  Barrick  v.  Giflford,  47 

4  Wehrman  v.  Reakirt,  1  C.  S.  C.  R.  O.  S.  156.  It  is  said  that  the  suit  is 
230 ;  Wright  v.  McCormick,  17  O.  S.  founded  on  a  judgment  against  the 
86;  Hawkins  v.  Furnace  Co.,  40  corporation  and  not  on  the  indebted- 
O.  S.  13.  See  Kilgour  v.  Railway  Co.,  ness  itself,  as  the  liability  is  secondary. 
8  W.  K  B.  23 ;  Baldwin  v.  Coal  Co.,  Henderson  v.  Turngren,  35  Pac.  Rep. 
8  W.  L.  B.  296.  495  (Utah,  1894). 

5  Morgan    v.   Lewis,   4G    O.    S.    1 ; 
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exenution  issued  and  returned  unsatisfied.'  The  creditor  may 
commence  his  action  immediately  upon  the  appointment  of  an 
assignee  or  receiver  to  wind  up  its  affairs  without  waiting  for 
final  settlement.  But  in  such  case  the  court  may  withhold  final 
judgment  until  the  exact  amount  each  stockholder  should  pay 
can  be  ascertained,  or  so  mold  its  decree  so  as  to  require  the 
several  stockholders  to  pay  their  proportion  of  the  liabilities 
remaining  after  the  application  of  all  the  assets  toward  their 
satisfaction."  An  action  to  compel  the  payment  of  unpaid  sub- 
scriptions for  stock  and  to  subject  the  statutory  liability  of  a 
stockholder  may  be  joined  in  the  same  action  by  a  judgment 
creditor.^  To  maintain  a  suit  to  enforce  the  statutory  liability 
of  a  deceased  stockholder,  it  is  not  essential  that  a  claim  on 
account  of  such  liability  be  first  exhibited  to  his  personal  repre- 
sentative, as  no  steps  could  be  taken  by  him  which  would  render 
suit  unnecessary.^  An  infant  having  purchased  stock  during 
his  infancy,  who  holds  the  same  after  his  majority,  is  liable.^ 
In  an  action  to  recover  an  assessment  from  a  stockholder  on 
his  statutory  liability,  the  petition  should  contain  a  statement 
that  the  stockholder  was  such  at  the  time  the  debt  was  in- 
curred.^ While  stockholders  in  a  literary  corporation  acting 
within  the  scope  of  their  powers  are  not  liable  for  the  acts  of 
those  who  exceed  the  same,  yet  the  act  of  incorporation  can 
afford  no  protection  from  personal  responsibilty  to  those  who 
exceed  or  assent  to  such  unauthorized  acts.^ 

Sec.  1153.  Liability  attaclies  when — Assignee. — The  per- 
sonal liability  of  stockholders  attaches  at  the  time  a  debt  is 
contracted  or  the  liability  is  incurred,  and  are  not  discharged 
by  a  subsequent  assignment  or  transfer,  but  the  assignee  im- 
pliedly undertakes  to  indemnify  or  discharge  the  assignor  from 
such  liability.^  So  that  if  by  reason  of  the  insolvency  of  the  as- 
signee the  liability  cannot  be  enforced  against  him,  the  assignor 
is  then  liable.''  A  stockholder  who  has  sold  and  transferred 
his  stock  to  one  who  becomes  insolvent  is  lialde  to  creditors 
of  a  corporation  for  such  portion  only  of  the  debts  which  were 
due  while  he  held  the  stock  as  will  be  equal  to  the  proportion 
which  the  stock  assigned  by  him  bears  to  the  entire  capital 
stock    held    by  solvent   stockholders  within  the   jurisdiction, 

J  Morgan  v.   Lewis,   46  0.  S.  1 ;  ^  Hardman  v.  Railway  Co.,  15  W. 

Barrick   v.    Gifford,   47   O.   S.   156;  L.  B.  164. 

Thompson,  Stock.  Liab.,  sec.  321.  6  Hooker  v.  Kilgonr,  2  C  S.  C.  R. 

2  Yovmglove  v.  Lime  Co.,  49  O.  S.  350.  A  judgment  by  default  cannot 
663 ;  Morris  v.  .St.  Ry.  Co.,  2  Clev.  347.  be  rendered  in  the  "absence  of  such 

3  Warner  v.  Calendar,  20  O.  S.  190;  an  averment.     Id. 

Morris  v.Railr'd  Co., 2 Clev.  Rep. 347.  7  Kearney  v.  Buttles,  1  O.  S.  362. 

4  Wanz  V.  Hotel  Co.,  1  O.C.  C.  105.  »  Brown  v.  Hitchcock,  36  O.  S.  667. 
The  representative  is  a  necessary  »  Brown  v.  Hitchcock,  swjora ;  Ma- 
party,  son  V.  Alexander,  44  0.  S.  318. 
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liable  for  the  same  debts,  to  be  ascertained  at  the  time  judg- 
ment is  rendered.*  The  assignor  has  the  right  to  bring  in 
the  assignee,  as  he  is  a  necessary  party  to  the  final  deter- 
mination  of  the  rights  and  liabilities  of  parties  interested.^ 
But  as  to  all  debts  incurred  subsequent  io^honafide  transfer, 
the  assignor  cannot  be  held  responsible  therefor.^ 

Sec.  1153.  Eeceiver  may  be  appointed  to  enforce. —  In 
Ohio  a  receiver  may  be  appointed  in  an  action  to  enforce  the 
statutory  liability  of  a  stockholder  to  collect  and  distribute 
the  fund,  and  may  be  authorized  to  enforce  in  his  own  name 
as  receiver  the  payment  of  judgments  rendered.*  But  the 
statutory  liability  of  a  stockholder  cannot  be  enforced  by  a 
receiver.' 

Sec.  1154.  Petition  by  judgment  creditor  to  enforce 
stockholder's  liability. — 

The  said  plaintiff  C.  B.  says  that  on  the day  of , 

18 — ,  he  recovered  a  judgment  against  the  said  defendant,  the 
T.  Stove  Company,  a  body  corporate,  duly  organized  and  in- 
corporated under'the  laws  of  the  state  of  Ohio,  in  a  certain 

action  then  pending  in  the  common  pleas  court  of county, 

Ohio,  in  the  sum  of dollars;  that  said  judgment  is  still 

in  full  force,  unreversed  and  unsatisfied,  and  that  said  plaintiff 
is  now  the  owner  thereof.  The  plaintiff  further  says  that 
under  and  by  virtue  of  an  order  of  said  court  made  in  said 
action  aforesaid,  all  the  property,  real  and  personal,  of  said 
defendant,  the  T.  Stove  Company,  was  sold  by  the  sheriff  of 

said  county  on  the day  of  - — ,  18—;  that  the  proceeds 

of  said  sale  were,  after  paying  costs  of  suit  and  taxes,  applied 
by  order  of  said  court  towards  satisfying  the  said  judgment 
so  obtained  by  said  plaintiff  against  the  said  T.  Stove  Com- 
pany as  aforesaid,  and  that  after  applying  said  proceeds  upon 
said  judgment  there  remains  due  and  unpaid  thereof  the  sum 

of dollars,  with  interest  at per  cent,  thereon  from 

the day  of ,  18—.     That  execution  for  the  unpaid 

balance  of  said  judgment  was,  by  said  sheriff,  returned  unsat- 
isfied for  want  of  goods  and  pVoperty  of  the  said  T.  Stove 
Company  whereon  to  lew;  and  tiie  plaintiff  says  that  since 

said  day,  to  wit,  the "'day  of ,  18—,  the  said  T.  Stove 

Company  has  been  wholly  insolvent  and  without  ])roperty  or 
assets  to" satisfy  the  balance  of  said  judgment  aforesaid. 

» Harpold  V.  Stobart,  46  O.  S.  397.  ^Zieveriuk  v.   Kemper,   34   N.  E. 

2  Wheeler  v.  Faurot,  37  O.  S.  26.  Rep.  250 ;  50  O.  S.  208. 

3  Taylor  v.  Wheel  Co.,  9  Am.  Law  5  See   chapter   on    Receivers,  sec. 
Rec.  28;  Van  Demark  v.  Barons,  35  1068. 

Pac  Rep.  798  (Kan.,  1894). 
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The  plaintiff  says  that  he  is  the  sole  creditor  of  said  T. 
Stove  Compan}^  as  he  is  informed  and  believes,  and  that  said 
judgment  is  the  only  indebtedness  thereof.  The  plaintiff  fur- 
ther says  that  said  defendants,  G.  S.,  I.  H.  S.,  D.  B.,  etc.,  sub- 
scribed for,  were  the  owners  of,  a'nd  now  hold,  certain  shares 
of  the  capital  stock  of  the  said  T.  Stove  Company;  that  said 
certificates  of  stock  were  so  held  and  owned  by  said  defend- 
ants during  the  period  in  which  the  debt  upon  which  the 
plaintiff's  said  judgment  was  rendered  was  contracted ;  and 
that  said  defendants  were  liable  under  the  constitution  and 
laws  of  Ohio  to  pay  an  amount  equal  to  the  total  amount  of 
the  said  shares  of  stock  so  held  and  owned  by  them  as  afore- 
said in  satisfaction  of  the  plaintiff's  judgment  aforesaid  against 
the  T.  Stove  Company. 

AVherefore  the  ])laintiff  prays  that  the  court  may  ascertain 
and  cause  to  be  made  parties"^  hereto  all  stockhoklers  of  the 
T.  Stove  Company;  that  the  court  may  ascertain  and  deter- 
mine the  amount  of  stock  owned  and  held  by  each  such  stock- 
holder respectively,  and  the  times  during  which  they  respect- 
ively so  owned  and  held  such  stock;  that  upon  a  final  hearing 
of  this  cause  the  court  may  determine  the  amount  in  which 
each  such  stockholder  is  liable  to  this  plaintiff  by  reason  of 
his  said  judgment;  and  that  the  court  may  order  and  direct 
the  payment  of  such  amount  by  each  such  stockholder  for  the 
])urpose  of  paying  said  judgment  and  the  costs  of  this  suit; 
and  for  such  other  relief  as  in  equity  the  circumstances  of  the 
case  may  require.  J.  F.  K.  and  E.  \Y.  T., 

Attorneys  for  Plaintiff. 

Note.—  From  Bronson  v.  Schneider,  49  O.  S.  438.     See  R.  S.,  sec.  3260. 

Sec.  1155.  Petition  by  administrator  to  enforce  stock- 
holtler's  liability  for  a  demand  for  unliqnidated  damages. 

[On  or  about  the day  of ,  18—,  letters  of  admin- 
istration de  bonis  non  on  the  estate  of  J.  M.  W.,  deceased, 

were,  by  the  probate  court  of county,  Ohio,  duly  issued 

to  the  plaintiff,  who  thereupon  duly  qualified  and  "entered 
upon  the  duties  of  said  office.  Plaintiff  is  still  engaged  in  the 
administration  of  said  trust.] 

Plaintiff  sues  as  well  on  behalf  of  all  the  creditors  of  the 
defendant.  The  F.  Street  Railroad  Company,  as  on  his  own 
behalf. 

The  defendant,  The  F.  Street  Eailroad  Company,  is  a  cor- 
poration duly  incorporated  under  the  laws  of  the  state  of  Ohio, 

having  a  cai)ital  stock  of  $ ,  divided   into  shares  of 

$ — -  each,  and  was  such  corporation  prior  to  the  indebtedness 
hereinafter  described. 

On  or  about  the  day  of  ,  18 — ,  by  the  considera- 
tion of  the  court  of  common    pleas  of  county,  Ohio, 

l)laintiff  recovered  a  judgment  against  the  said  The  F.  Street 
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Eailroad  Company,  in  the  sum  of  $ damages,  and  S- 


and cents  costs  of  suit,  and  on  or  about  the day  of 

,  18 — ,  execution  was  duly  issued  on  said  judgment  to  the 

sheriff  of  said  county,  who  upon  the  day  of ,  18 — , 

returned  the  same  unsatisfied,  in  whole  or  in  part,  for  want  of 
goods  or  chattels,  lands  or  tenements  whereon  to  levy  the 
same,  or  whereof  to  make  any  portion  of  said  judgment,  and 
said  company  in  fact  then  had,  and  now  has,  no  property 
subject  to  execution  from  which  said  judgment  could  be  made, 

[On  the  day  of  ,  18 — ,  by  proceedings  in  aid  of 

execution  in  the  probate  court  of  said  county  of ,  plaintiff 

received  from  one  E.  P.,  jiresident  of  said  company,  the  sum 

of  $ and cents,  which  sum  was  applied  toward  the 

satisfaction  of  said  judgment.] 

Said  judgment  is  still  in  force,  unpaid  and  wholly  unsatis- 
fied with  the  exception   of  said  8 and  cents,  and 

there  is  now  due  plaintiff  on  said  judgment  the  sum  of  $ 

and  cents,  with  interest  from ,  18 — ,  together 

with  8 and cents,  costs  of  suit. 

Said  judgment  was  rendered  on  a  liability  Avhich  was  in- 
curred by  said  company  on  the day  of ,  18 — . 

[Plaintiff's  cause  of  action,  upon  which  said  judgment  was 
recovered,  was  a  claim  for  damages  for  negligently  causing 
the  death  of  said  T.  M.  W.,  as  set  forth  in  the  petition  in  said 
cause.] 

The  other  defendants,  except  the  said  The  F.  Street  Rail- 
road Company,  were,  at  the  time  said  judgment  was  rendered, 
and  still  are,  stockholders  of  said  corporation,  and  are  owners 
of  the  following  shares  of  stock  respectively : 

F.  P.,  owning shares;  A.  C.  D., shares;  etc. 

By  reason  of  the  premises  the  said  individual  defendants 
are  liable  to  plaintiff  and  the  other  creditors  of  said  corpo- 
ration to  an  amount  equal  to  the  amount  of  stock  owned  by 
each. 

Plaintiff  is  informed  and  believes,  and  on  such  information 
and  belief  states,  that  there  are  other  stockholders  liable  for 
the  debts  of  the  corporation  whose  names  are  unknown  to 
plaintiff,  and  plaintiff  asks  that  said  corporation  may  be  com- 
pelled to  disclose  who  are  its  stockholders  and  who  were  its 
stockholders  at  the  time  said  liability  was  incurred,  and  set 
forth  their  names  and  the  amounts  due  from  each  to  the  cor- 
|)oration,  and  the  amount  of  said  stock  owned  by  each,  and 
that  when  they  are  discovered  they  may  be  made  defendants. 

Wherefore  plaintiff  prays  that  the  creditors  of  the  com- 
pany and  the  amount  due  each  may  be  ascertained  in  such 
manner  as  the  court  may  direct,  and  that  all  stockholders  in 
arrears  for  subscriptions  to  stock  may  be  required  to  pay  the 
balance  due  from  them  respectively,  and  that  each  stockholder 
be  required  to  pay  his  ratable   proportion  of  any  deficit  re- 
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maining  after  the  application  of  the  assets  to  said  debts  to 
the  amount  of  his  stock,  and  for  other  relief. 

C.  E.  B.j  Attorney  for  Plaintiff. 

Note. —  Rider  v.  Fritchey,  49  O.  S.  285.  Tlie  word  '*  dues  "  as  used  in  the 
constitution  will  include  not  only  a  debt  arising  on  a  contract  but  a  de- 
mand for  daraag:es  arising  from  tort,  for  which  stockliolders  will  be 
held  liable.  Id.  This  form  may  be  modified  to  conform  to  any  action  other 
than  for  tort  See  new  law  as  to  course  to  be  pursued  in  case  of  inability  to 
summon  stockholders.     91  O.  L.  88. 

Sec.  1156.  Action  for  recovery  of  unpaid  assessment  or 
instalment. —  While  it  is  a  well-supported  doctrine  that  no 
valid  assessment  can,  in  the  absence  of  legislation  or  express 
agreement  be  made  upon  the  subscriptions  to  the  capital  stock 
of  a  corporation  until  the  whole  stock  has  been  subscribed,  the 
rule  always  yields  to  a  different  understanding  between  the 
parties.^  The  collection  may  be  enforced  when  the  terms  of 
subscription  are  in  harmony  with  the  statutory  provisions.^ 
"Where  suit  is  brought  for  the  recovery  of  unpaid  instalments 
which  were  made  payable  upon  the  call  of  the  directors  or 
other  conditions,  these  facts  must  be  set  forth  in  the  petition 
with  certainty ; '  and  the  right  to  recover  does  not  accrue 
until  such  call  has  been  made.*  Interest  cannot  be  allowed 
upon  any  instalment  already  paid  go  as  to  extinguish  the  prin- 
cipal sura  due.* 

Sec.  1157,  Petition  for  recovery  of  stock  assessments  or 
calls  by  corporation. — 

Plaintiff  is  a  corporation  duly  formed  and  organized  under 
the  laws  of  the  state  of  Ohio  for  the  purpose  of  {state purpose\ 
and  is  located  at . 

That  the  authorized  capital  stock  of  said  corporation  is  the 

sum  of  S ,  of  wliich  the  sum  of  % has  been  actually 

subscribed  and  taken,  said  stock  being  divided  into shares 

of  8 each. 

That  on  the day  of ,  18 — ,  the  defendant  became 

a  subscriber  to  the  stock  of  said  corporation  by  signing  the 
following  stock  subscription,  to  wit:  \CopyP\ 

That  the  said  defendant  paid  upon  his  said  subscription  to 
the  stock  of  said  company  the  amount  required  of  him,  to  wit, 

1  Emmitt  v.  Railroad  Co.,  31  O.  S.  payment  must  be  fixed.  Ross  v. 
25,  and  cases  cited ;  Jewett  v.  Rail-  Railroad  Co.,  6  Ind,  297 ;  Smith  v. 
way  Co.,  34  O.  S.  6t>l.  Railroad  Co.,  12  Ind.  61. 

2  Jewett  V.  Railway  Co.,  supra.  *  Gibson  v.  Bridge  Co.,  180.  S.  396. 

3  Penn.  &  Ohio  Canal  Co.  v.  Webb,  »  Wood  v.  Pearce,  2  Disn.  411. 
9  O.   136.    The   time  and  place  of 
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the  snra  of  $ ,  and  the  certificate  of  said  stock  was  on  the 

day  of ,  18 — ,  issued  to  him,  and  said  defendant  is 

now  the  owner  and  holder  of shares  of  stock  in  said  cor- 
poration. 

That  on  the day  of ,  18 — ,  the  directors  of  said 

corporation  at  a  regular  meeting,  by  a  resolution  duly  passed 
and  entered  upon  their  minutes,  made  a  call  for  and  levied  an 
assessment  upon  all  the  stockholders  in  said  corporation  of 

S .     Instate  amount.']     That  the  amount  so  levied  upon  the 

defendant  herein  upon  the  stock  held  by  him  was  the  sum  of 
% ,  due  notice  of  which  levy  has  been  given  to  said  defend- 
ant, and  demand  made  for  its  payment,  but  no  part  of  which 
has  been  by  him  paid,  and  there  is  therefore  due  from  said 
defendant  to  plaintiff  the  said  sum  of  % . 

That  plaintiff  has  complied  with  all  the  conditions  required 

of  it,  and  therefore  asks  judgment  for  the  sum  of  % against 

the  said  defendant. 

Sec.  1158.  Corporation  not  for  profit  —  Trustees  liable. 
The  trustees  of  a  corporation  not  for  profit  are  made  per- 
sonally liable  for  all  the  debts  of  the  corporation  which  are 
contracted  by  them.^  This  liability,  however,  has  been  held 
to  be  collateral  to  the  principal  obligation  of  the  corporation.^ 
To  hold  a  member  of  an  incorporated  religious  society  liable 
for  its  acts  or  debts,  it  should  appear  that  he  in  some  way 
sanctioned  or  acquiesced  in  the  creation  of  the  same.'  Where 
the  capital  of  a  corporation  not  for  profit  consists  of  real 
estate,  evidenced  by  certificates  of  shares  which  are  made  to 
draw  interest,  an  action  cannot  be  sustained  by  a  shareholder 
for  the  recovery  of  a  money  judgment  for  interest  on  his  share.* 
In  an  action  on  an  indebtedness  against  such  a  corporation, 
an  averment  that  a  defendant  was  a  stockholder  at  the  time 
the  debt  was  incurred,  or  subsequently,  is  sufficient  without 
showing  him  to  be  such  at  the  time  of  the  filing  of  the  suit.'' 

Sec.  1159.  Action  to  enforce  stockholder's  liability  —  De- 
fenses.—  A  suit  to  enforce  the  liability  of  a  stockholder  should 
be  for  the  benefit  of  all  the  creditors,  and  the  stockholder 
against  whom  the  suit  is  brought  has  the  right  to  insist  that 
his  co-stockholders  be  made  parties,  that  contribution  may  be 
enforced,  and  that  all  rights  may  be  determined  in  one  action." 

1  R  S.,  sec.  3261.  ^  Ohio  College  v.  Rosenthal,  43  O.  S. 

2  Wallbrecht  v.  Pucketat,  9   W.  L.     183. 

B.  335.  5  Kearney  v.  Buttles,  1  O.  S.  3^2. 

3De  Yoss  V.  Gray,  22  O.  S.  159.  «R  S.,  sea  3260;   Umsted  v.  Bus- 
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Where  a  defense  is  made  that  there  are  stockholders  who  have 
not  been  made  parties  and  who  have  not  paid  their  sabscrij> 
tions,  their  names  should  be  given.^  Stockholders  may  in 
such  actions  plead  any  defense  to  judgment  claims  that  are 
personal  to  themselves  and  which  the  company  could  not 
have  pleaded.^  But  no  act  of  a  stockholder  without  consent  of 
the  creditor  can  release  him  from  his  liabilit}".'  Kor  can  a 
creditor  be  defeated  in  his  riorht  ao^ainst  an  individual  stock- 
holder  because  the  company  was  defectively  organized;*  nor 
is  it  a  good  defense  that  he  became  a  stockholder  after  the 
liability  sued  upon  was  incurred;  ^  or  that  he  was  induced  to 
take  the  stock  by  misrepresentations  when  the  corporation 
was  insolvent.*  Nor  can  he  say  that  he  never  subscribed  for 
the  stock  or  had  any  in  his  possession,  as  he  may  have  never 
subscribed  for  stock  and  yet  be  a  stockholder  by  reason  of 
the  transfer  of  stock  to  him;  ^  nor  will  an  extension  of  time 
by  a  creditor  to  the  corporation  release  the  individual  liabil- 
ity.^ A  stockholder  cannot  set  off  any  claim  he  may  have 
against  the  corporation  against  his  statutory  liability.^ 

Sec.  1160.  Statute  of  limitations. —  The  statute  of  limita- 
tions commences  to  run  against  the  statutory  liability  from 
the  time  of  the  insolvency  of  the  corporation,  at  which  time 
it  is  enforceable  against  the  stockholder,^"  and  the  action  for 
its  enforcement  must  be  brought  within  six  years  from  that 
time." 

kirk,  17  O.  S.  113;    Bullock  v.  Kil-  6  Railroad  Co.  v.  Smith,  49  O.  S. 

gour,  39  O.  S.  546.     An  equity  exists  219, 

among  the  stockholders  that  when  ^  Ryan  v.  Railroad  Co.,  10  Am.  Law- 
one  is  sued  alone  he  has  a  right  to  Rec  273. 

bring   all  in,  and  compel  a  genei'al  '  Hardman  v.  Railway  Co.,   14  W. 

account.     Willis  v.  Reed,  3  W.  L.  B.  L.  B.  346. 

79.  6  Taylor  v.  Wheel  Co.,  9  Am.  Law 

1  Hardman  v.  Railway  Co.,  15  W.  Rec.  28. 

L.  B.  164.  9  Hardman  v.  Railway  Co..  15  W. 

2  Hardman  v.  Railway  Co.,  18  W.     L.  B.  164. 

L.  B.  264.  10  Hardman  v.  Railway  Co.,  15  W. 

3  Hager  v.  Cleveland,  36  Md.  476.        L.  B.  164. 

«Heuer  v.  Carmichael,  83  la.  288;       "  Hawkins  v.  Furnace  Co.,  40  O.  & 
Ryan  v.  Railroad  Co.,  10  Am.  Law    507. 
Rec.  288. 
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Sec.  1161.  Answer  of  statute  of  limitation.— 

The  defendants,  A.  E.  M.  and  S.  S.  M.,  for  their  answer  to 
the  petition  of  plaintiff  filed  herein,  sa}^:  That  the  judgment 

against  the Company  was  rendered  for  causes  of  action 

which  had  accrued  before  the day  of  ,  18 — .     That 

ever  since  said  day  said  company  has  been  insolvent.  And 
that  the  cause  of  action  in  the  petition  set  forth  did  not  accrue 
within  six  years  next  before  this  action  was  begun. 

Defendants  for  a  second  defense  herein  say  that  they  deny 
that  they  or  either  of  them  were  owners  or  holders  of  stock 
in  said  company  at  the  time  the  debt  mentioned  in  said  peti- 
tion accrued.  J.  T.  M., 

Defendants'  Attorney. 

Note.—  An  action  to  enforce  the  statutory  liability  must  be  brought 
within  six  years.    Hawlsins  v.  Furnace  Co.,  40  O.  S.  507. 


I 


CHAPTER  84. 


STREET  RAILWAYS. 


Sec.  1162.  Introductory. 

1163.  Petition  for  injury  to  pas- 
senger while  alighting 
from  street-car,  caused 
by  suddenly  starting 
car. 

1164  Petition  for  injury  to  a 
person  driving  wagon  in 
street 


Sec.  1165.  Petition  by  foot-traveler 
against  street  railway  for 
negligently  leaving  ditch 
in  street  uncovered. 

1166.  Petition  by  administrator 

for  injury  to  intestate 
from  car  running  off 
track. 

1167.  Answer  to  petition  for  in- 

jury while  alighting 
from  car. 


Sec.  1162.  Introductory. —  As  questions  of  negligence  with 
reference  to  the  subject  of  street  railways  are  not  materially 
different  from  those  involved  in  other  subjects,  at  least  so  far 
as  pleading  is  concerned,  reference  is  therefore  made  to  those 
chapters  where  the  subject  of  negligence  is  specially  treated.' 

Sec.  1163.  Petition  for  injury  to  passenger  wliile  alight- 
ing from  a  street-car,  caused  by  suddenly  starting  car. — 

The  plaintiff  says  that  the  said  defendant  is  a  corporation 
duly  organized  under  the  laws  of  the  state  of  Ohio. 

The  plaintiff  further  says  that  at  the  time  of  the  happening 
of  the  grievances  hereinafter  set  forth  the  said  defendant  was, 
and  for  some  years   previous  thereto  had  been,  operating  a 

street  railroad  in  the  city  of for  the  purpose  of  carrying 

passengers  in  its  cars  upon  many  of  the  streets  in  said  city, 

and,  among  others, street  {the  'place  of  accident].     That 

for  the  purpose  of  laying  its  tracks  in  the  streets  of  said  city 
and  operating  said  street  railroad  said  defendant  had,  ])rior 
to  the  laying  down  of  said  tracks  and  the  commencement  of 
the  operation  of  said  railroad,  procured  from  the  said  city  of 

a  franchise  and  the  right  to  lay  down  said  tracks  in  the 

streets  of  said  city,  which  franchise  and  rights  were  granted 
to  said  defendant  b}^  said  city  upon  certain  conditions  and 
obligations  which  the  said  defendant  agreed  to  observe  and 
perform  in  operating  said  railroad  and  carrying  passengers 
upon  the  same. 

1  See  chapters  63-66. 
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The  following  is  one  of  the  conditions  upon  which  said 
franchise  and  the  right  to  ojierate  said  railroad  in  the  streets 
of  said  city  of  A.  by  said  defendant  was  granted  by  said  city: 
[Give  substance  of  ordinance.'] 

Subsequently, 'on   the day  of ,  IS—,  the  said  city 

council  of  the'city  of  A.  passed  an  ordinance  which  provided 
in  substance  that  [give  suhsfance  of  ordinance'].  Said  last 
above-mentioned  ordinance  applied  to  said  defendant  and  the 
o]ieration  of  said  railroad. 

Plaintiff  says  that  all  of  said  ordinances  were  in  full  force 
and  effect  in 'said  city  at  the  time  of  the  happening  of  the 
grievances  hereinafter  stated. 

Plaintiff  further  says  that  on  the day  of ,  18—,  she 

paid  for  and  took  ])assage  uj^on  one  of  the  cars  of  the  defend- 
ant upon  said  railroad  on  - —  street,  and  was  carried  and 

conveyed  in  said  car  from  said street,  on street,  to 

street,  her  destination,  when   she  notified  the  conductor 

on  said  car  that  she  wished  to  leave  the  same,  whereupon  said 
car  was  stopped,  when  this  plaintiff  immediately  arose  from 
her  seat,  stepped  to  the  door,  which  was  opened,  and  stepped 
upon  the  platform  and  one  of  the  steps  of  said  car  for  the  pur- 
pose of  leaving  the  same;  that  before  she  had  time  to  step  off 
from  said  car,  the  same  was  immediately  started  before  she 
had  time  to  get  off  from  the  same,  whereby  this  plaintiff  was 
violently  thrown  upon  the  paved  street  and  her  clothing  was 
caught  and  held  by  some  ])ortion  of  said  car.  and  said  car  being 
in  inotion  she  was  dragged  for  several  feet;  by  reason  of  which 
this  plaintiff'  was  caused  great  and  irreparable  injury,  severely 
bruising  her  thigh  and  head,  and  producing  great  shock  to  her 
entire  nervous  system  and  concussion  of  her  brain  and  spine,  all 
of  which  injuries  were  caused  and  done  by  the  said  defendant 
by  reason  of  the  negligence,  carelessness,  default  and  wrongful 

acts  of  the  said  defendant,  the Company,  by  its  officers, 

agents,  employees  and  servants,  whose  names  are  unknown 
to  this  plaintiff  [and  without  fault  on  her  part].  Wherebv. 
by  reason  of  said  injuries  so  caused  as  aforesaid,  this  plaintiff 
has  suffered,  and  still  is  suffering,  physical  pain  and  anguish; 

that  she  has  been  unable  ever  since  said day  of , 

18—,  to  attend  to  her  business  or  perform  any  labor  whatso- 
ever.    Plaintiff  says  that  she  is  a [state  occupation],  and 

was  enabled  to  earn,  before  her  injuries  aforesaid, dollars 

per  month,  and  were  it  not  for  said  injuries  she  would   have 

continued  to  earn dollars   per  month,  and  that  she  will 

forever  after  be  unable  to  follow  her  i)rofession  [or,  business] 

as ,  or  perform  any  kind  of  work,  by  reason  of  the  injuries 

received  as  aforesaid. 

Plaintiff  says  that  by  reason  of  the  premises  aforesaid  she 

has  been  damaged  by  the  said  defendant  in  the  sum  of 

dollars. 
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Wherefore  the  plaintiflf  prays  judgment  against  the  said  de- 
fendant for  the  sum  of dollars,  with  interest  from  the 

day  of ,  IS—. 

Note. —  From  Akron  Street  R  R.  C(j.  v.  Davis,  Supreme  Court,  unre- 
ported, affirminic  judgments  of  lower  courts  in  favor  of  Davia,  2H  W.  L.  B. 

34a 

Congult  the  following  casee  on  the  question  of  ah^htinjj  from  moving 
cars:  Baltimore,  etc.  Koad  v.  L«^jnharot,  G6  Md.  70;  Ganley  v.  Brf^^klyn 
aty  By.  Co..  7  N.  Y.  Hupp.  aW;  Munroe  v.  Third  Ave.  R  R  Co.,  V)  N.  Y. 
Suj>er.  114;  Chicago  City  Ry.  Co.  v.  Mumford,  97  III  WJ;  North  Birming- 
ham St  R  R  Cf).  v.  Calderwfxxl,  89  Ala.  5i47;  West  End  &  Atlanta  St.  Ry. 
C^j.  V.  Mo7>el<'y,  79  Ga.  4f>:">:  Conley  v.  Forty -Second  St.  M.  &  St.  N.  Ave.  Ry. 
Co.,  2  N.  Y.  Supp.  229,  When  incumbered  by  a  bundle,  Ricketts  v.  Birming- 
ham St  Ey.  Co.,  85  Ala.  000. 

/t»  to  (MUlren:  Wvatt  v.  Citizens'  Ey.  Co.,  55  Mo.  485 ;  Mettlf>stadt  v. 
Ninth  Ave  R  R  Co.,  4  Robt  377;  Lovett  v, , Salem  «fe  S<^uth  Danvern  R  R 
Co.,  9  Allen,  r,r,7;  Saffer  v,  D.  D.  E.  B.  &  B.  R  R  Co.,  5  N.  Y.  Supp.  700. 

Sec.  1164-.  Petition  foi-  ijijiu  y  to  a  jif-z-on  driving  wagon 
in  street. — 

7~hat  the  said  defendant  is  a  corporation  duly  created  and 
existing  under  the  laws  of  Ohio,  and  engaged  in  operating 
and  running  street-cars,  operated  by  electricity,  for  the  par- 
pose  of  carrying  passengers  for  hire  upon  and  over  the  streets 
of  the  city  of . 

That  on  the day  of ,  18 — ,  the  said  defendant  was 

the  ownpr  of  a  certain  street-car,  propelled  by  electricity, 
which  it  was  by  its  servants  running  and  operating  upon  its 

railway  track  upon street  in  said  city,  and  the  plaintiff 

was  lawfully  upon  said  street  with  his  team  and  wagon  en- 
gaged in  hauling  {fftaCe  v)ha{\  thereon.  That  the  streets  were 
80  slippery  that  it  was  diificult  for  plaintiff  to  turn  off  said 
track  to  get  out  of  the  way  of  the  said  car  as  it  was  approach- 
ing. That  the  motor-man  in  charge  of  said  car  saw  the  plaint- 
iff trying  to  get  off  said  track,  and  the  difficulty  he  had  in  so 
doing,  in  ample  time  to  have  stopped  his  car  and  have  pre- 
vente^^l  the  injury  to  him,  but  that  said  defendant,  by  its  said 
servants,  did  not  stop  its  car  as  it  should  have  done,  but  that 
the  defendant,  by  its  servants,  so  negligently  drove,  run  and 

conducted  said  car  numbered that  the  same  was  thereby 

run  and  was  driven  against  the  plaintiff  and  seriously  and 
permanently  injured  him.     \_StaU  Hjjeoial  dam(ji/jefi.'\ 

[Prat/er.'] 

Note, —  This  was  held  to  state  a  cause  of  action  in  Will  v.  Wegt  Side  R. 
Co..  84  Wis,  ii.  The  plaintiff  could  not  Ixs  charged  with  negligence  in  drjv- 
ing  on  or  in  w'tHftir  oil  the  track.     M 

Sec.  1105.  Petition  by  foot-traveler  against  street  rail- 
way for  negligently  leaving  ditch  in  street  unprotected. — 

CajfAwn  and  averment  of  cf/rporoie  character.'] 
"^hat  on  or  about  the day  of ,  lli— ,  the  said  de- 
fendant did,  by  its  agents  and  servants,  dig  and  open  a  ditch 

70 


tl 


1106  STREET    KAILWAYS.  [§  116G. 

or  trench  on  E.  street  and  M.  avenue,  at  the  point  where  they 
intersect,  both  being  public  streets,  in  the  city  of  C,  — - 
count}'-,  Ohio,  and  did  then  carelessly  and  negligently  permit 
said  ditch  or  trench  to  remain  open  and  uncovered,  and  with- 
out placing  any  light  of  warning  or  barrier  at  or  near  the 
same;  and  plaintitf  further  says  that  in  consequence  of  the 
negligence  and  carelessness  aforesaid  of  the  defendant,  in 
passing  along  said  streets  in  the  early  evening  of  said  day,  he 
accidentally  fell  into  the  said  ditch  or  trench  and  broke  his  right 
leg,  and  was  badly  hurt,  whereby  he  became  lame  and  dis- 
eased, and  so  remained  up  to  the  present  time,  and  still  is  and 
will  be  permanently  lame  and  weakened.  That  he  has  been 
ever  since  said  injury,  and  still  is,  prevented  from  attending  to 
his  necessary  and  ordinary  business  and  labor,  to  his  loss,  and 

damage  to  the  present  time  in  the  sum  of  § ,  and  has  been 

put  to  and  incurred  great  expense,  to  wit,  the  sum  of  8 , 

for  medical  services  and  attendance  in  and  about  trying  to 
get  healed  and  cured  of  his  said  injury,  and  that  he  has  been 
put  to  great  pain  and  suffering,  and  has  received  permanent 
injury  from  said  fall,  and  that  he  has  thereby  suffered  further 

damages  in  the  premises  in  the  sum  of  8 ,  for  which  he 

asks  judgment. 

Note.—  From  Street  R  R  Co.  v.  No!thenius,  40  O.  S.  376. 

Sec.  1166.  Petition  by  administrator  for  injury  to  intes- 
tate from  car  running  oiF  track. — 

[Ave7'7nent  of  representative  capacity?^ 

The  plaintiff  says  that  the  defendant  is  a  common  carrier 

of  passengers,  in  the  city  of ,  by  means  of  street  railway 

cars,  drawn  on  the  defendant's  railway  (by  horses,  electrical  or 

cable  power) ;  that  the  plaintiff's  intestate,  on  or  about  the 

day  of ,  18 — ,  at  the  request  of  the  defendant,  took  a  seat 

in  one  of  the  cars  of  the  defendant,  to  be  conveyed,  for  a 
reasonable  sum  paid  to  defendant,  on  said  railroad,  in  said  city 
of ,  whereby  it  became  the  duty  of  said  defendant  to  con- 
vey the  plaintiff's  intestate  safely  on  said  car.  Yet  the  de- 
fendant, not  regarding  its  duty  in  that  behalf,  wholly  neg- 
lected so  to  do,  and  by  its  agents  and  servants  so  negligently, 
carelessly  and  unskilfully  managed  said  car,  and  the  horses 
which  drew  the  car,  in  which  plaintiff  was  seated,  and  the 
said  railway  of  the  defendant  was  so  unskilfully  and  imper- 
fectly built  by  the  defendant,  and  was  suffered  by  the  de- 
fendant to  be  in  so  defective  and  dangerous  a  condition,  that 
said  car  several  times  ran  off  the  tracks  of  said  defendant,  and 
was  dragged  over  the  pavement  of  the  street,  and  was  so 
jolted  as  to  cause  injury  to  plaintiff's  intestate,  who  during 
all  this  time  was  in  the  exercise  of  due  care  and  diligence; 
that  by  reason  of  said  negligent  and  improper  management 
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by  said  defendant,  its  agents  and  servants,  the  said  plaintiff's 
intestate  was  severely  injured  in  her  body,  from  which  injury 
she  died. 
[^Prayer.'] 

Note.—  From  Holland  v.  Lynn  &  Boston  R  R.  Co.,  144  Mass.  425,  under 
special  statute. 

Sec,  1167.  Answer  to  petition  for  injury  while  alighting 
from  car. — 

Defendant  for  answer  to  plaintiff's  petition  herein  admits 
each  and  every  allegation  of  said  petition  up  to  and  including 

the  words :  " ."     And  as  to  all  other  allegations  of  said 

petition,  the  same  are  hereby  denied,  and  such  denial  is  only 
qualified  as  hereinafter  set  out. 

Defendant  says  that  the  plaintiff,  at  the  time  and  place  stated 
in  said  petition,  not  only  stepped  upon  the  platform  and  one 
of  the  steps  of  the  car,  in  which  she  had  been  riding,  for  the 
purpose  of  leaving  the  same,  but  while  said  car  was  still  stand- 
ing she  stepped  to  the  ground  with  both  feet,  so  that  before 

said  car  was  again  started,  after  it  had  stopped  at street, 

as  alleged  in  the  petition,  plaintiff  was  entirely  off  and  away 
from  said  car. 

Defendant  admits  that  after  having  so  stepped  on  the 
ground,  the  plaintiff  fell  and  was  somewhat  injured  by  such 
fall,  but  denies  that  such  injuries  were  as  serious  as  averred  in 
the  petition. 

Defendant  further  says  that  whatever  injuries  plaintiff  sus- 
tained were  not  caused  by  any  fault  or  negligence  on  the  part 
of  the  defendant  or  by  any  violation  of  any  of  its  obligations, 
but  it  says  that  if  such  injuries  were  caused  by  the  negligence 
of  anybody,  they  were  caused  wholly  or  in  part  by  the  negli- 
gence of  plaintiff. 

Wherefore  defendant  prays  to  go  hence  with  his  costs. 


CHAPTEE  85. 
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116U.  Action  on  subscription. 
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corporation  —  By  re- 
ceiver. 

1174.  Subscription — Defenses. 


Sec.  1168.  Contract  of  subscription. —  A  contract  of  sub- 
scription is  usually  in  writing,  but  may  arise  from  the  stock- 
holders' implied  consent  to  the  provisions  of  the  statute.^  A 
recovery  may,  in  the  absence  of  facts  creating  an  estoppel 
against  the  promisor,  be  had  upon  a  verbal  promise  to  take 
the  shares  of  stock.^  The  contract  cannot  be  rescinded  by 
forfeiting  any  payments  made  thereon,  but  the  corporation 
may  resort  to  an  action  on  the  promise.^  The  subscription 
being  but  a  contract,  the  subscriber  does  not  become  a  stock- 
holder and  entitled  to  a  certificate  until  he  has  paid  for  the 
same.*  But  when  payment  is  made  he  becomes  a  shareholder 
and  entitled  to  all  the  privileges  as  such,  whether  a  certificate 
is  issued  or  not.'  A  subscriber  becomes  liable  for  the  debts 
of  the  company  to  the  nominal  amount  of  stock  subscribed 
by  him,  even  though  he  has  not  paid  any  portion  of  the  sub- 
scription or  performed  any  act  as  a  stockholder.®  Ordinarily 
a  promise  to  make  a  covenant  may  be  revoked  at  any  time  be- 
fore payment,  and  there  is  no  mutual  promise  which  consti- 
tutes a  consideration  in  a  promise  to  contribute  to  a  fund  for 
educational  purposes,  which  contains  a  condition  that  the  same 
is  to  be  applied  to  certain  purposes  and  is  accepted.''    But  it 


1  Baldwin  v.  Coal  Co.,  8  W.  L.  B. 
296. 

2  Fanning  v.  Insurance  Co.,  37  O.  S. 
389. 

8  Klein  t.  Railway  Co.,  13  111.  514. 
*  Bait  City  Pass.  Ry.  Co.  v.  Ham- 
bleton,  26  Atl.  Rep.  279  (Md.,  1893).  ' 


SFulgam  v.  Railroad  Co.,  44  Ga. 
597 ;  Johnson  v.  Railroad  Co.,  54  N.  Y. 
416. 

6  Spear  v.  Crawford,  14  Wend.  20. 

■^Johnson  v.  University,  41  O.  S. 
527. 
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becomes  a  legal  and  enforceable  obligation  as  soon  as  any  part 
of  the  agreement  has  been  carried  out  by  any  acts  performed 
by  the  donee,^  or  any  liabilities  have  been  incurred  on  the 
faith  of  it.^  A  subscription  for  the  purpose  of  enabling  a 
public  improvement  is  a  valid  and  enforceable  contract.'  A 
conditional  subscription  is  revocable  at  any  time  before  de- 
livery and  acceptance,  and  is  revoked  by  the  death  of  the 
subscriber.*  Where  a  conditional  subscription  is  made  to  a 
corporation  the  relation  of  subscriber  to  the  company  as  stock- 
holder, so  that  the  same  may  be  enforced,  does  not  arise  until 
the  performance  of  the  condition.'  A  subscription  for  the 
construction  of  a  road  will  be  considered  as  a  contract  to  pay 
the  person  constructing  the  same  for  work  and  labor.® 

Sec.  1169.  Action  on  subscription. —  In  an  action  on  a 
stock  subscription  for  the  recovery  of  an  instalment  the  peti- 
tion must  show  that  the  company  is  authorized  to  have  a 
capital  stock  and  to  take  subscriptions.^  A  subscription  may 
be  enforced  after  the  statutory  requirement  as  to  the  amount 
to  be  subscribed  has  been  complied  with,  even  though  the 
whole  amount  of  capital  stock  has  not  been  taken.^  The 
remedy  adopted  for  the  enforcement  of  subscriptions  of  stock- 
holders varies.  Some  courts  hold  that  an  action  at  law  may 
be  brought  directly  by  the  creditors,  while  others  that  a  suit 
in  the  nature  of  a  creditor's  bill  is  the  appropriate  remedy.^ 
Under  the  code  it  becomes  an  ordinary  suit  upon  an  instru- 
ment for  the  payment  of  money,  and  a  copy  of  the  subscrip- 
tion when  unconditional  may  be  inserted  in  the  petition; 
and  it  be  conditional,  it  then  becomes  an  evidence  of  in- 
debtedness and  should  be  attached.^''  It  should  be  averred 
that  the  corporation  has  issued  or  offered  to  issue  the  stock 

1  Fanners'  College  v.  McMicken,  2  sjewett  v.  Railway  Co.,  84  O.  S. 

Disn.  495.  601.     A  suit  in  equity  may  be  sus- 

^Suttou  V.  Otterbeim  University,  tained  against  a  stockholder  for  an 

7  0.  C.  C.  343.  unpaid   subscription   of  stock,  even 

3 Commissioners  v.  Perry,  5  O.  57.  though    such    stockholder    has   not 

♦  Wallace  v.  Townsend,  43  O.  S.  537.  paid  the  statutory  amount  required 

»  Elder  v.  Railway  Co.,  1  O.  C.  C.  of  him. 

256.  9  Cook  on  S.  &  S.,  sees.  203,  204.  and 

*Sperry  v.  Johnson,  11  O.  452.  cases  cited. 

'Minneapolis  H.  Works  v.  Libby,  i^See  ante,  sees.  57,  58;  Hudson  v, 

24  Minn.  327.  Railroad  Co.,  4  G.  Greene,  152. 
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to  the  defendant.*  "Where  one  sells  shares  of  capital  stock 
the  certificate  of  which  has  not  been  issued,  and  agrees  to  give 
the  purchaser  a  certificate  when  he  gets  it,  the  latter  is  not 
bound  to  pay  an  assessment  thereon  before  the  same  is  issued.^ 
Where  it  is  made  subject  to  a  call,  no  action  can  be  maintained 
thereon  in  the  name  of  the  company  until  such  a  call  has  been 
made.'  An  allegation  that  the  directors  required  the  sub- 
scription to  be  made  in  instalments  of  certain  amounts  and  at 
a  certain  time  and  place  is  material.*  Where  a  corporation 
has  been  regularly  organized,  creditors  who  have  dealt  with 
it  may  enforce  the  payment  of  stock  subscription,  although 
the  subscribers  may  have  notified  the  company  that  they 
would  not  be  liable,  upon  the  assumption  that  the  corporate 
existence  was  without  authority  of  law.*  Where  suit  is  brought 
upon  an  unpaid  subscription  against  the  estate  of  the  sub- 
scriber, it  should  be  alleged  that  the  claim  has  been  presented 
as  is  required  in  ordinary  claims  against  the  estate  of  a  de- 
cedent.* An  action  against  a  guarantor  and  subscriber  of  a 
corporation  may  be  joined  in  the  same  petition  whether  the 
liability  be  joint,  or  joint  and  several,  where  it  is  based  upon 
the  same  instrument.^  A  subscription  to  stock  creates  a  debt 
against  the  subscriber,  from  which  he  cannot  relieve  himself 
by  an  assignment  or  transfer  made  without  the  sanction  of 
the  directors.^  The  payment  of  an  unpaid  balance  upon  a 
stock  subscription  to  an  insolvent  corporation  may  be  enforced 
by  a  creditor's  bill.^ 

Sec.  1170.  Action  on  conditional  subscription. —  The  pro- 
visions of  the  code^°  as  to  pleading  performance  of  conditions 
precedent  in  contracts  apply  to  conditional  stock  subscrip- 
tions.   In  such  actions  it  will  be  sufficient  for  the  corporation  or 

1  St  Paul,  etc.  R.  R  Co.  v.  Robbins,  » Lamar  Ins.  Co.  v.  Moore,  84  111. 

23  Minn.  439.  575. 

2Brigham  v.  Mead,  10  Allen,  245.  -« Railroad  Co.  v.  Hall,  26  O.  S.  310. 

In  such  a  case  there  must  be  an  aver-  *  Gaff  v.  Flesher,  33  O.  S.  107. 

ment  of  readiness  and  willingness  to  «  College  v.  Higgins,  16  O.  S.  20. 

issue   and  deliver  the  certificate  of  7  Neil  v.  Trustees,  31  O.  S.  15. 

stock.     If  the  subscriber  cannot  get  ^  Graff  v.  Railroad  Co.,  31  Pa.  St 

the  stock,  the   payment  of   money  489. 

cannot  be  enforced.    James  v.  Rail-  9  Johnson  v.  Paper  Co.,  25  Atl.  Rep. 

road  Co.,  2  Disn.  261.  560 ;  153  Pa.  St.  189. 

lOQ.  CoJe,  s?c.  5091. 
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the  plaintiff  to  aver  that  it  has  duly  performed  all  the  condi- 
tions on  its  part  to  be  performed,^  A  subscription  for  the  en- 
dowment of  an  educational  institution  may  be  enforced  when 
the  thing  for  which  the  subscription  is  made  has  been  per- 
formed.2  But  it  cannot  be  enforced  if  no  liability  has  been 
incurred  upon  the  faith  of  it.^  In  an  action  on  a  subscription 
of  stock  of  a  railroad  company,  made  upon  condition  that  it 
shall  be  paid  when  called  for,  or  that  it  shall  be  expended 
upon  a  certain  line  of  railroad  to  be  located,  the  petition  must 
aver  that  the  road  has  been  constructed  upon  the  line  desig- 
nated, or  allege  readiness  on  the  part  of  the  company  to  expend 
the  money  according  to  the  condition.*  A  conditional  subscrip- 
tion becomes  an  absolute  one  upon  compliance  with  the  pro- 
visions.* But  the  ow^nership  of  such  a  subscription  will  not 
pass  to  a  grantee  of  a  railroad  company;  hence  the  perform- 
ance of  conditions  by  the  grantee  will  not  fix  the  liability  of 
the  subscriber.^  A  condition  attached  to  a  subscription  is 
waived  by  the  payment  of  the  first  instalment  thereon,  and 
by  voting  the  whole  stock  at  an  election  of  officers.^  A  sub- 
scription to  the  capital  stock  of  a  railroad  corporation  made 
upon  a  condition  may  be  enforced  against  the  subscriber  after 
the  same  has  been  fully  complied  with,  although  when  the 
subscription  was  made  the  company  had  not  expended  the 
amount  required  by  statute  in  the  construction  of  its  road, 
nor  obtained  the  requisite  honafide  subscription  to  its  capital 
stock  as  required  by  law.^ 

Sec.  1171.  Petition  for  subscription  to  educational  insti- 
tution.— 

That  the  plaintiff  is  a  corporation  duly  created,  organized 
and  existing  under  the  laws  of  Ohio,  for  educational  purposes. 

That  on  or  about  ,  18 — ,  the  said  academy  was 

and  for  a  long  time  had  been  heavily  in  debt;  that  it  owed 
the  sum  of  $ ,  and  its  real  estate  was  heavily  mortgaged, 

1  O.  Code,  sec.  5091.  See  an/p,  sec.  sChambi-rlain  v.  Railroad  Co.,  M 
59.  O.  S.  225:  R:iilioad  Co.  v.  Smith.   15 

2  Irwin  V.  Webster.  7  O.  C.  C.  200 ;    O.  S.  82s. 

Sutton  V.  Otterbeiu  University,  7  O.  «  Railroad  Co.  v.  Hinsdale,  45  O.  S. 

C.  C.  343.  550;  Dungan   v.  Satrord,  41  O.  S.  15. 

•Sutton    V,    Otterbeiu    University,  "  Railroad  Co.  v.  Hatcli.  1  Disn.  84. 

^"pra.  8  Ainistrong  v.  Karshner,  47  O.  S. 

■•Trout  V.  Sarciittt,  10  O.  S.  241.  270. 
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and  the  creditors  were  urging  the  payment  of  their  claims 
against  the  said  academy. 

That  to  relieve  the  said  academy  from  its  financial  embar- 
rassments, several  of  its  friends  and  patrons,  in  ,  18 — , 

proposed  by  subscription,  by  their  several  promissory  notes, 
to  raise  a  sufficient  sum  of  money  to  pay,  as  nearly  as  possi- 
ble, the  then  existing  indebtedness  of  said  academy,  and  to 
relieve  it  from  its  embarrassments. 

Plaintiff  states  that  it  thereupon  procured  a  number  of  per- 
sons, including  this  defendant,  to  execute  their  several  promis- 
sory notes  in  writing  which  were  delivered  to  plaintitf.  \_Iffor 
unconditional jpaym.ent  it  may  he  alleged:']  That  this  defendant 
executed  and  delivered  to  plaintiff  his  note  for  the  sum  of 

$ ,  of  which  the  following  is  a  copy:  iCo])y.']     \_If  it  is 

dependent  wpon  conditions  it  shoidd  he  alleged:']  That  the  de- 
fendant thereupon  executed  and  delivered  to  plaintiff  his  cer- 
tain ])romissory  note,  dated  ,  18 — ,  for  the  sum  of  $ , 

whereby  defendant  agreed   to  pay  to  plaintiff  or  order  the 

said  sura  of  $ on  the day  of  ,  18—  (a  copy  of 

which  note  is  attached  as  an  exhibit  only). 

That  when  said  note  became  due,  to  wit, ,  IS — ,  pay- 
ment thereof  was  duly  demanded,  but  was  refused,  and  there 
is  therefore  due  from'^said  defendant  upon  said  note  the  sum 
of  % .  no  part  of  which  has  been  paid. 

Plaintiff  further  alleges  that  after  the  said  several  persons, 
including  the  defendant  herein,  had  so  executed  their  several 
promissory  notes,  this  plaintiff,  in  order  to  obtain  immediate 
relief  from  its  said  indebtedness,  and  on  the  faith  of  the 
note  or  obligation  of  the  defendant  herein  and  other  persons 

so  existing  in  favor  of  plaintiff,  did  borrow  the  sum  of  $ 

from  one  J.  S.,  executing  and  delivering  to  said  J.  S.  a  mort- 
gage upon  its  real  property  to  secure  the  same.     Plaintiff 

thereupon  used  the  sura  of  § so  borrowed  as  aforesaid  in 

payment  of  its  said  indebtedness. 

Wherefore  plaintiff  asks  judgment  against  the  said  defend- 
ant for  the  sura  of  $ and  interest  due  thereon. 

Sec.  1172.  Petition  for  subscription  for  erection  of  build- 
ing.— 

That  on  or  about ,  18—,  the  plaintiff  and  defendant  en- 
tered into  an  agreement  in  writing,  wherein  and  whereby  the 
defendant  agreed  and  promised  to  pay  to  D.  &  R.  the  sum  of 

$ in  consideration  of  the  construction  by  said  D.  &  P.  of 

a  certain  building  to  be  erected  by  the  city  of  in  accord- 
ance with  certain  plans  and  specifications  in  said  contract  de- 
scribed and  set  forth,  the  said  sum  of  % to  be  paid  by  the 

terms  and  conditions  of  said  contract  upon  the  completion  of 
said  building.  [A  copy  of  said  contract  is  attached  hereto  as 
an  exhibit  only.] 
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That  the  said  D.  &  E..  completed  the  construction  of  said 
building  according  to  and  as  specified  in  said  contract,  and 
have  fully  and  fairly  performed  and  fulfilled  their  part  of 
said  contract  to  be  performed. 

There  is  therefore  due  to  the  said  D.  &  E.,  plaintiff  herein, 

the  sura  of  S ;  that  the  said  sum  became  due  and  pav- 

able,  according  to  said  contract,  on  or  before  the day  of 

,  18 — ,  when  payment  thereof  was  to  be  demanded,  which 

was  duly  made,  but  payment  was  refused. 

Plaintiff  therefore  asks  judgment  against  the  said  defend- 
ant for  the  sum  of  $ . 

Sec.  1173.  Petition  to  collect  subscription  to  capital  stock 
of  corporation — [By  receiver]. — 

[Plaintiff  says  he  was  on  the  day  of ,  IS — ,  dulv 

appointed  receiver  of  The  C.  S.  M.  Company,  a  corporation 
organized  under  the  laws  of  Ohio,  by  the  court  of  common  pleas 

of  county,  Ohio,  in  a  cause  therein  pending,  entitled 

— ,   plaintiff,  against  The  C.  S.  M.  Company,  which 

cause  was  numbered on  the  docket  of  said  court.     That 

said  plaintiff  was,  by  virtue  of  the  order  of  appointment, 
duly  authorized  to  administer  all  of  the  property  and  assets 
of  said  corporation,  and  to  sue  for  and  enforce  the  collection 
of  any  unpaid  stock  subscription  due  and  payable  from  stock- 
holders of  said  corporation,  and  to  carry  out  and  enforce  all 
contracts  and  collect  all  outstanding  claims  due  said  corpora- 
tion.] 

Plaintiff  states  that  the  said  The  C.  S.  M.  Company  is  a 
corporation  duly  organized  under  the  laws  of  the  state  of 
Ohio,  for  the  purpose  of  manufacturing  sheet-metal  products 
and  carrying  on  a  general  manufacturing  business. 

That  on  the  day  of  ,  18 — ,  the  defendant  with 

certain  other  persons  associated  themselves  together  for  the 
purpose  of  organizing  said  corporation,  and  made  and  sub- 
scribed a  certain  subscription  to  the  capital  stock  of  said  cor- 
poration, to  wit:  [Coj?//  subscription,  with  defendants  name 
signed.'] 

That  the  authorized  capital  stock  of  said  corporation  was 

$ ,  divided  into shares  of  8 each,  the  sum  of 

$ being  actually  subscribed,  of  which  the  defendant,  by 

his  said  subscription,  agreed  to  take  and  pay  for shares 

thereof  of  S each,  amounting  to  § ,  of  which  sum  the 

defendant  paid  to  said  company   § on  the  day  of 

,  18 — . 

That  on  the day  of ,  18 — ,  the  directors  of  said 

corporation  made  a  call  for  an  assessment  of per  cent. 

upon  the  stock  of  the  stockholders  of  said  company,  includ- 
ing this  defendant,  and  further  calls  on  each  and  every  thir- 
tieth day  thereafter  until   the   stock  subscriptions  were  all 
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paid,  of  all  of  which  defendant  was  duly  notified,  but  failed 
and  refused  to  make  an}''  further  payments,  although  demand 
therefor  was  made  upon  him,  and  an  offer  made  to  issue 
the  certificates  of  stock  in  said  corporation  to  said  defendant. 

[  TT7i<?re  certificate  has  not  heen  issued:'] 

[That  plaintiff,  as  such  receiver  aforesaid,  has  no  power  to 
issue  or  tender  to  said  defendant  any  certificates  of  the  stock 
by  him  subscribed,  but  avers  that  said  corporation  has  incurred 
indebtedness,  and  creditors  have  dealt  with  and  have  otherwise 
been  induced  to  subscribe  for  the  capital  stock  of  said  com- 
pany, on  the  faith  of  said  subscription  by  said  defendant.] 

Plaintiff  states  that  he  has  [in  his  capacity  of  receiver]  de- 
manded payment  of  said  defendant  of  the  amount  due  upon  his 
subscription  aforesaid,  which  he  has  failed  and  refused  to  pay, 
and  there  is  now  due  from  said  defendant  thereon  the  sura 
of  S J  for  which  plaintiff  asks  judgment  against  said  de- 
fendant, with  interest  thereon  at per  cent,  per  annum 

from  the day  of ,  18 — . 

Note.—  This  may  be  varied  in  a  suit  by  the  corporation  itself  or  an  as- 
signee. 

Sec.  1174.  Subscription  —  Defenses. —  A  defendant  in  an 
action  on  a  stock  subscription  cannot  be  permitted  to  set  up 
any  defects  or  irregularities  in  the  articles  of  incorporation.' 
Nor  can  an  action  to  recover  on  subscription  to  an  increase 
of  stock  for  the  purpose  of  paying  debts  be  defeated  by  show- 
ing irregularities  in  the  proceedings  to  increase,  where  the  sub- 
scriber had  knowledge  of  the  facts  and  acquiesced  therein 
until  the  company  became  insolvent.''  But  a  conditional  sub- 
scriber to  a  railroad  company  who  has  no  knowledge  of  a 
consolidation  of  such  company  with  another  may,  in  an  action 
by  the  consolidated  compan}'^,  set  up  a  defense  that  the  new 
company  is  without  corporate  existence.^  A  defendant  can- 
not show  that  the  corporation  was  guilty  of  any  violation  of 
law,^  or  that  the  subscription  was  made  prior  to  the  filing  of 
the  articles  of  the  corporation,  where  the  stock  subscription 
book  shows  that  it  was  made  subsequent  thereto,®  or  that  it 
was  agreed  among  the  promoters  that  the  company  was  or- 
ganized for  an  illegal  purpose.*     "Where  debts  and  liabilities 

1  Mullen  V.  Driving  Park,  64  Ind.        8  Royce  v.  Tyler,  2  O.  C.  C.  175. 
202.  6  Globe  Sewer  Pipe  Co.  v.  Otis,  23 

2  Clarke  v.  Thomas,  34  O.  S.  46.  N.  Y.  S.  411 ;  Vinegar  Co.  v.Schlegel, 
8 Railroad  Co.  v.  Stout,  26  O.  S.  241.     22  N.  Y.  S.  407. 

*  Vorhees  v.  Receivers,  19  O.  463. 
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have  been  incurred  on  the  faith  of  a  subscription  in  writing, 
its  collection  cannot  be  defeated  on  the  ground  of  a  supposed 
want  of  legal  consideration,^  And  where  a  person  became  a 
subscriber  in  good  faith  and  has  induced  others  to  become 
subscribers  on  the  faith  of  his  subscription,  any  subsequent 
alteration  of  his  subscription  without  the  knowledge  of  others 
will  not  affect  the  liability  of  those  induced  to  subscribe.'^ 
But  a  secret  agreement  to  alter  a  subscription  by  reducing 
the  amount  thereof  is  a  fraud  upon  other  subscribers  and  void. 
Hence  such  a  void  alteration  cannot  be  urged  as  a  defense  by 
other  subscribers.'  No  recovery  can  be  had  upon  a  subscrip- 
tion to  the  stock  of  a  railroad  company  altered  after  its  exe- 
cution without  the  consent  of  the  subscribers,  unless  it  be 
shown  that  the  same  was  not  fraudulently  made.*  Nor  can 
recovery  be  had  where  a  railroad  company  has  changed  the 
termini  of  its  road,*  although  such  a  change,  made  under 
authority  of  law,  will  not  affect  a  subscription.^  Stockholders 
are  not  released  by  a  change  made  in  the  line  of  a  road  so  as 
to  pass  through  a  county  not  named  in  the  articles  of  incorpo- 
ration, but  will  only  be  released  when  the  line  is  diverted  from 
the  county  named.''  An  answer  by  a  defendant  admitting 
that  he  had  been  a  stockholder,  but  disclaiming  any  knowl- 
edge of  the  debt,  which  he  denies,  is  an  admission  that  he 
was  a  stockholder  at  the  time  of  contracting  the  debt.^  An 
ouster  of  a  corporation  in  a  proceeding  in  quo  warranto  is  no 
defense  to  a  suit  by  a  creditor  to  enforce  the  payment  of  an 
unpaid  stock  subscription.* 

J  College  V.  Higgins,  16  O.  S.  20.  ejewett  v.  Railway  Co.,  34  O.  S. 

2Jewett  V.  Railway  Co.,  34  O.  S.  601, 

601.  7  Armstrong  v.  Karshner,  47  O.  S. 

»Jewett  V.  Railway  Co.,  34  O.  S.  276. 

601.  8  Herbert  v.  Uhl.  20  N.  Y.  S.  743. 

♦Berry  V.  Railway  Co.,  26  O.S.  673,  » Rowland  v.  Furniture,  3S  O.  S. 

»  Railroad  Co.  v.  Elliott  10  O.  S.  57.  269;  Gaff  v.  Flesher,  33  O.  S.  115. 
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Sec.  1175.  Action  to  restrain  leyy  or  collection. —  Courts 
are  given  power  by  statute  to  restrain  an  illegal  levy  or  col- 
lection of  a  tax  within  one  year  after  the  same  is  collected.^ 
Such  an  action  must  be  brought  against  the  corporation  or 
person  for  whose  use  or  benefit  the  levy  or  collection  was 
made;  and  if  the  county  auditor  collects  the  same  he  must 
be  joined.^  An  action  to  enjoin  the  collection  of  taxes  and 
assessment  must  be  brought  against  the  officer  whose  duty  it 
is  to  collect  the  same.'  Under  the  Kansas  code,  any  one  or 
more  of  a  number  of  persons  whose  property  is  affected  by 
an  illegal  assessment  may  maintain  an  action  to  enjoin  the 
collection  without  joining  others.*  Before  an  injunction  can 
be  granted  to  restrain  a  levy  or  collection  of  a  tax  some  step 
must  be  taken  in  that  direction  by  the  collecting  officers.' 
It  will  not  be  granted  to  restrain  the  sale  of  property  where 
the  petition  avers  that  a  portion  does  not  belong  to  the 
plaintiff.'  Nor  will  the  collection  of  a  tax  be  restrained  upon 
the  ground  of  a  mere  irregularity  in  the  proceedings.''  A  tax 
levied  under  an  unconstitutional  act  may  be  enjoined.*    A 


1  R.  S.,  sec.  5848. 

2  P.  S.,  sec.  5849. 

3R  S.,  sec.  5850;  Herzberg  v. 
Willey.  13  W.  L.  B.  334  (Muskingum 
Co.  C.  P.). 

4Gilmore  v.  Fox,  10  Kan.  509. 

■''Andrews  v.  Love,  46  Kan.  264; 
W.  &  K.  C.  Bridge  Co.  v.  Board,  10 
Kan.  326. 


6  Black  V.  Boyd,  155  Pa.  St.  163. 

"!  Kansas  Mut.  Life  Ass'n  v.  Hill,  83 
Pac.  Rep.  300  (Kan.,  1893);  Hixon  v. 
Oneida  Co.,  82  Wis.  515;  53  N.  W. 
Rep.  445  (1892). 

8  Counterman  v.  Dublin  Tp.,  38  O.  S. 
515. 
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person  seeking  to  enjoin  the  collection  of  taxes  who  admits  a 
portion  to  have  been  legall}'-  levied  must  pay  or  tender  the 
same/ and  must  allege  payment  or  make  a  tender  of  the  por- 
tion admitted  in  his  petition  ;2  the  court  will  restrain  the  col- 
lection of  the  illegal  portion  only  upon  the  condition  that  the 
valid  portion  is  paid.^  Only  so  much,  however,  need  be  paid 
or  tendered  as  the  'plaintiff,  as  matter  both  of  fact  and  law, 
concedes  to  be  due.^  In  an  action  to  enjoin  a  county  treas- 
urer from  collecting  a  tax  levied  for  school  purposes,  the 
school  district  is  a  necessary  party.' 

The  principles  of  equitable  estoppel  apply  to  remedies  with 
reference  to  the  prevention  of  a  levy  or  collection  of  a  tax, 
and  a  person  cannot  invite  and  encourage  an  improvement 
irregularly  made  and  then  ask  a  court  of  equity  to  protect 
him  by  an  injunction  from  the  consequences  of  the  levy.' 
An  injunction  is  also  the  proper  remedy  to  prevent  a  county 
auditor  from  placing  on  the  tax  duplicate  non-taxable  prop- 
erty,'' and  to  restrain  the  collection  of  an  illegal  tax  which 
creates  a  cloud  upon  a  title.^  So  a  debtor  may  be  enjoined 
from  assessing  a  tax  against  property  erroneously  placed 
on  the  duplicate.**  The  rule  is  laid  down  in  Kansas  that 
a  person  cannot  enjoin  the  levying  or  collection  of  a  tax 
unless  he  has  property  which  will  be  affected  thereby.^"  A 
petition  asking  for  an  injunction  against  the  levy  or  col- 
lection of  a  tax  should  not  be  vague  or  indefinite  in  its  allega- 
tions." But  in  an  action  to  enjoin  the  collection  of  illegal 
taxes  the  petition  need  not  aver  that  the  plaintiff  has  property 
out  of  which  the  taxes  can  be  collected,  as  his  right  to  relief 
does  not  depend  upon  the  extent  of  his  possessions.^^  An  an- 
swer to  a  suit  to  enjoin  the  collection  of  an  assessment  alleged 
to  have  been  illegally  made,  claiming  that  the  plaintiff  had 
full  knowledge  of  the  commencement  and  progress  of  the 

1  R.  S.,  sec.  5851.  8  Bramwell  v.  Guhoen,  29  Pac.  Rep. 

2Hi]ntin<,'toa   v.   Palmer,  7   Sawy.  110  (Idaho.  1892). 
355;  Frazer  v.  Seihern,  16  O.  S.  614.         9  Jonps  v.  Davis,  35  O.  S.  474. 

SEhni  V.  Columbus,  3  O.  C.  C.  493.       lo  W.  &  K,  C.  Bridge  Co.  v.  Board. 

*  Adams  Express  Co.  v.  Ratterman,  10  Kan.  326. 

21  V  T^  B.  238  (C.  S.  C.  R).  "  King  v.  Cappeller,  42  O.  S.  218. 

6  Hayes  V.  Hill,  17  Kan.  360.  12  Commissioner    v,   Lang,  8  Kan. 

6  Stewart  v.  Board.  45  Kan.  708.  284. 

'  Hawk  V  Bonn,  6  O.  C.  C.  452. 
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work,  and  made  no  objections,  is  not  good  unless  it  also  ap- 
pears that  such  work  was  done  under  authority,  or  that  he 
knew  the  cost  was  to  be  charged  to  hira.^ 

Sec.  1176.  Petition  to  enjoin  collection  of  taxes  — Formal 
parts. — 

That  the  defendant county  is  a  duly  organized  county 

of  the  state  of  Ohio,  and  the  defendant  C.  E.  is  the  duly  elected 
and  qualified  treasurer  thereof. 

That  the  plaintiff  is  the  owner  of  the  following  real  estate 

situate  in  ,   in  said  county,  and  described  as   follows: 

\_Descriptio7i.'\ 

{Here  state  the  complaint  as  to  illegal  taxes.'] 

That  the  defendant  C.  E.,  treasurer  of  said  county,  is  pro- 
ceeding to  advertise  plaintiff's  lands  for  sale  for  the  payment 
of  the  taxes  so  illegally  assessed,  and  will  sell  the  same  unless 
restrained  by  order  of  this  court.  That  the  plaintiff  has  no 
adequate  remedy  at  law  for  relief  against  the  said  illegal  assess- 
ment of  taxes  pretended  and  claimed  to  be  charged  against 
plaintiff's  said  lands  and  for  which  said  defendant  threatens 
to  sell  the  same. 

That  plaintiff  has  tendered  to  the  defendant  as  such  treasurer 

the  sum   of  § ,  the  amount  admitted   by  plaintiff  to  be 

legally  due  from  him,  and  now  tenders  the  same  and  is  ready 
ami  willing  to  pay  said  sum,  but  that  defendant  refuses  to  ac- 
cept the  same,  wfthout  the  payment  of  the  sum  which  plaint- 
iff claims  to  be  illegally  assessed. 

Plaintiff  therefore  prays  that  the  defendant  may  be  re- 
strained and  enjoined  from  collecting  [hei'e  state  precise  amount 
sought  to  he  i^estrained  from  colhctio7i]. 

Sec.  1177.  Action  to  recover  taxes  illegally  paid.— An 
action  to  recover  taxes  illegally  paid  must  be  brought  against 
the  officer  who  made  the  collection;  or,  if  dead,  against  his 
])ersonal  representative;  and  when  not  collected  on  the  county 
duplicate,  the  corporation  making  the  levy  should  be  joined.^ 
It  is  an  elementary  principle  that  money  voluntarily  paid  can- 
not be  recovered  by  the  person  paying,  and  that  to  warrant 
recovery  it  must  have  been  involuntarily  paid.  This  rule  will 
extend  to  the  payment  of  an  illegal  tax.^  A  general  rule  as 
to  when  a  payment  is  voluntary  or  involuntary  can  hardly 
be  formulated,  though  it  is  well  settled  that  payment  under 
protest  is  not  involuntary.*     It  has  been  held  that  money  paid 

1  Gil  more  v.  Fox,  10  Kan.  509.  also,  Wiesmann  v.  Brighton,  83  Wis. 

2  R  S.,  sec.  5850.  550. 

3  Wliitbeck  v.  Minch,  48  O.  S.  210;  ••Whitbeck  v.  Minch,  48  O.  &  2ia 
Wilson  V,  Pelton,  40  O.  S.  30G.     See, 
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under  protest  by  one  engaged  in  the  sale  of  liquor,  in  order 
that  he  may  continue  in  business,  may  be  recovered  back.' 
To  constitute  an  involuntary  payment,  it  should  be  made  to  re- 
lease the  person  or  property  from  detention,  or  to  prevent  a 
seizure,  without  resorting  to  an  action  of  law;^  and  it  is  also 
an  involuntary  payment  when  made  to  avoid  a  statutory  pen- 
alty or  to  prevent  embarrassment  to  business;'  or  where  a 
person  is  compelled  under  protest  to  pay  an  assessment  levied 
against  his  property  without  authority  of  law,  at  the  same 
time  he  pays  his  taxes,  to  prevent  a  sale  of  property.*  Money 
may  also  be  involuntarily  paid  where  the  possession  or  inter- 
est of  the  parties  requires  the  performance  of  a  duty  enjoined 
by  law,  and  it  is  necessarj?-  to  pay  the  money  to  induce  that 
performance.*  Money  paid  under  a  law  levying  an  assess- 
ment on  the  liquor  traffic,  declared  unconstitutional,  but  be- 
fore it  is  so  declared,  cannot  be  recovered  back,  though  paid 
under  compulsion.^  The  fact  that  payment  is  a  voluntary 
one  is  a  defense,  the  burden  of  proving  which  is  upon  the 
officer  making  the  collection.^  The  petition  in  an  action  to 
recover  an  illegal  assessment  must  aver  the  facts  which  show 
illegality,  as  a  mere  allegation  that  the  same  is  illegal  and  void 
is  a  conclusion  of  law.^  To  warrant  recovery  of  money  paid  for 
a  tax,  it  must  appear  that  the  proceedings  were  apparently  reg- 
ular, and  that  the  rights  of  the  parties  have  been  changed 
since  the  payment.*  Mere  irregularities  cannot  be  a  ground 
of  recovery.'**  It  is  said  that  an  action  to  recover  back  assess- 
ments illegally  collected  by  a  county  treasurer  should  be 
against  him  individually,  and  not  in  his  official  capacity."  As 
there  is  no  privity  between  two  boards  of  education,  one  can. 

1  Catoir  v.  Watterson,  38  O.  S.  319.  7  Adams  Express  Co.  v.  Ratterman, 

2  Mays  V.  Cincinnati,  1  O.  S.  268.  21  W.  L.  B.  238. 

3  Ratterman  v.  Express  Co.,  49  O.  «  Pelton  v.  Bemis,  44  O.  S.  51 ;  Blisa 
S.  608;  Western  Union  Tel.  Co.  v.  on  Code  Pldg.,  sees.  213,  834;  Pome- 
Mayer,  28  O.  S.  521.  As  to  involun-  roy's  Rem.  530;  Higgins  v.  Pel  ton. 
tary  payment,  see  Trustees  of  Jack-  4  W.  L.  B.  751. 

son  Tp.  V.  Thoman,  51  O.  S.  — .  »  Peyser  v.  Mayor,  70  N.  Y.  497. 

^Stephan  v.  Daniels,  27  O.  S.  .527.  10  Sinimonson  v.  Harrison,  32  N.  E. 

*  Baker  v.  Cmcinnati,  11  O.  S.  534-  Rep.  585   (Ind.,  1892);   Wiesmann  v. 

40,  and  cases  cited.  Brighton,  83  Wis.  550;  Rutledge  v. 

«  Herzberg  v.  Willy,  13   W.  L.  B.  Price  Co.,  66  Wis.  35. 

•i=^4  11  Hornberger   v.  Case,  13  W.  L.  B. 

511  (Logan  Co.  C.  P.). 
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not  recover  through  the  other  taxes  erroneously  collected  by 
either.*  It  is  no  defense  to  an  action  by  a  city  treasurer 
against  a  county  treasurer  for  the  recovery  of  taxes  that  the 
same  were  paid  under  protest  and  to  avoid  the  distraint  of 
his  property.^  A  suit  cannot  be  maintained  by  one  tax-payer 
on  behalf  of  himself  and  others,  to  recover  back  taxes  illegally 
assessed,  but  each  must  bring  a  separate  action.' 

Sec.  117S.  Action  to  recover  taxes  due. —  The  county 
treasurer  is  authorized  to  enforce  the  payment  of  taxes  by  a 
civil  action  in  his  own  name.  He  should  allege  in  his  petition 
that  the  taxes  stand  charged  upon  the  duplicate  of  the  county 
against  the  person  against  whom  recovery  is  sought,  that  the 
same  are  due  and  unpaid,  and  that  such  person  is  indebted  in  the 
amount  appearing  to  be  due  upon  the  duplicate.  He  is  specially 
relieved  from  setting  forth  any  other  matter  relating  thereto.* 
If  he  makes  a  full  statement  of  all  the  steps  taken,  he  is 
not  precluded  from  taking  advantage  of  the  provision  of  the 
statute  allowing  the  tax  duplicate  to  be  used  in  evidence.*  It 
is  not  necessary  that  such  an  action  be  in  the  individual  name 
of  the  treasurer  as  plaintiff,  nor  will  it  abate  by  the  expira- 
tion of  his  term  of  office.^  A  petition  for  the  recovery  of 
taxes  and  assessments  under  a  certain  act  need  not  allege  more 
than  is  required  by  the  act.^ 

Sec.  1179.  Petition  by  county  treasurer  for  collection  ol 
taxes. — 

The  plaintiff,  A.  J.  H.,  says  he  is  the  duly  elected,  commis- 
sioned, qualified  and   acting  treasurer  of  county,  Ohio. 

Plaintiff  says  that  personal  taxes  to  the  amount  of dollars 

and cents  stand  charged  against  the  defendant,  S.  B.  S., 

on  the  duplicate  of  taxes  of  said  county,  placed  in  the  hands 
of  this  plaintiff  for  collection  by  the  auditor  of  said  county, 
which  said  taxes  are  due  and  unpaid,  and  said  defendant  is 
indebted  to  said  A.  J.  H.,  as  treasurer  of  said  county  in  the 

sum  of  S ,  the  sum  charged  against  defendant  as  tax  as 

aforesaid. 

1  Board  v.  Board,  44  O.  S.  278.  of  every  fact  necessary  to  authorize 

2  Ratterman   v.  State,  44  O.  S.  641.  an  assessment  or  tax.     Stevenson  v. 

3  Trustees  of  Jackson  Tp.  v.  The-  Hunter,  1  Toledo  Legal  News,  411 
man,  51  O.  S. .  (Pugsley,  J.). 

*  R  S.,  sec.  2859.  ^  Covington,    etc.    Bridge    Co.    v. 

6  Wade  V.  Kimberley,  5  O.  C.  C.  33.     Mayer,  31  O.  S.  317. 
The  duplicate is_pnma/acie  evidence        ^Cummins  v.  Fitch,  1  W.  L.  B.  77. 
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Wherefore  plaintiff  sa\'s  there  is  clue  to  him,  as  such  treas- 
urer, from  said  defendant,  $ ,  with  interest  from  this  date, 

,  18 — .     And  he  therefore  asks  judgment  against  said 

defendant  for  said  sum  of  $ ,  with  interest  from , 

18 — ,  and  costs  of  this  suit.  J.  M.  G., 

Attorney  for  Plaintiff. 

Note.—  From  Shotwell  v.  Moore,  45  O.  S.  632. 

Sec.  1180.  Petition  for  collection  of  taxes,  asking  for  tho 
sale  of  personal  property. — 

1.  Plaintiff  says  that  he  is  the  duly  elected  and  qualified 

treasurer  of county,  Ohio,  and  that  the  defendant,  E.  S., 

is  [a  married  woman,  and  has  under  her  own  control,  and  is] 

possessed  of  a  estate,  consisting  of  personal   and  real 

property  of  the  value  of dollars  and  upwards. 

Plaintiff  further  avers  that dollars  and cents  taxes 

stand  charged  on  the  duplicate  of county,  Ohio,  against 

the  said  defendant,  E.  S.,  for  the  year  18 — ;  that  the  same 
are  the  taxes  and  penalty  on  the  said  personal  estate  of  the 
said  E.  S. ;  that  said  taxes  and  penalty  are  due  and  unpaid,  and 

that  the  said  E.  S.  is  indebted  to  plaintiff,  as  treasurer  of 

county,  Ohio,  in  said  sum  of dollars  and cents,  the 

amount  of  said  taxes  and  penalty.     Wherefore  plaintiff  asks 

judgment  against  the  defendant,  E.  S.,  for  said  sum  of 

dollars  and cents  and  costs  of  suit. 

2.  Plaintiff  further  asks  that  said  taxes  and  penalty  may  bo 
made  a  charge  on  the  separate  estate  and  property  of  said 
E.  S.,  and  that  defendant  be  ordered  by  the  court  to  pay  said 
taxes  and  penalty  within  a  short  day  to  be  named  by  the 
court,  and  that  in  default  thereof  execution  may  issue  as  upon 

judgment  at  law  to  the  sheriff  of county,  commanding 

him  to  levy  upon  and  sell  so  much  of  the  personal  estate,  and, 
for  want  thereof,  of  real  estate  of  said  E,  S.,  sufficient  to  pay 
said  taxes  and  penalty  and  the  costs  of  this  suit  and  proceed- 
ings; and  plaintiff  asksforallother  orders  and  decrees  proper 
and  equitable  in  the  premises.  A.  &  L,  Attorneys. 

Note.—  Fi-orn  Myers  v.  Seaberger,  45  O.  S.  232.     And  although  the  peti- 
tion did  not  prevail  it  was  not  the  fault  of  the  petition  itself. 
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Sec.  1181.  Trespass  —  The  petition  in  action  for. —  The 

common-law  action  of  trespass  was  one  for  a  direct  injury  to 
the  land  of  another.  If  the  injury  was  occasioned  by  an  in- 
direct act,  the  remedy  was  by  an  action  on  the  case,  and  not 
trespass.  Trespass  is  now  applied  in  effect  to  all  kinds  of  in- 
juries to  land,  the  form  and  name  only  being  abolished,' 
though  it  has  been  said  that  it  is  no  longer  necessary  to  ob- 
serve the  old  terms  used  in  the  action ;  the  words  "  wrongfully 
and  unlawfully"  having  superseded  the  former  allegation 
"  with  force  and  arms."  The  fundamental  requirement  of  the 
code,  that  the  cause  of  action  should  be  stated  in  plain  and 
concise  language,  only  need  be  observed.^ 

At  common  law  the  action  was  not  to  try  title,  and  ques- 
tions of  title  did  not  necessarily  arise  in  the  action,  though 
the  ownership  of  the  premises  was  subject  to  dispute.  An 
action  for  trespass  quare  clausutn  f regit  does  not  of  itself  bring 
the  title  in  question,  for  the  defendant  may  admit  the  title 
and  deny  the  trespass.  The  rule  adopted  under  the  code  is 
that  a  defendant  may  put  the  question  of  the  plaintiff's  title 
in  dispute,  and  may  claim  the  legal  title  in  himself  and  have 
the  same  determined,  as  a  means  of  justifying  the  trespass.* 


•  Ma  111  is  V.  McCord.  W.  647. 

2  Daist  V.  Rush,  14  Cal.  81,  84 

»  Branson  v.  Studebaker,  33  N.  E. 


Rpp.   98  (Tnd.  App.,  1892);   Lyon  v. 
Fail-bank.  79  Wis.  455. 
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Though  it  is  unnecessary  for  plaintiff  to  allege  title  in  him- 
self, possession  alone  being  sufficient,  yet,  if  he  does  make  a 
specific  statement  of  title  in  himself  and  denies  title  of  the  de- 
fendant, the  question  of  title  is  thereby  put  in  issue.^  Owner- 
ship of  the  legal  title,  therefore,  is  regarded  as  immaterial,  it 
being  only  essential  that  the  plaintiff  was  in  actual  possession  at 
the  time  of  the  trespass,^  the  recitals  or  averments  of  owner 
ship  by  the  plaintiff  being  regarded  by  some  courts  as  only  in- 
cidental to  the  possession  alleged.'  A  petition  for  cutting  and 
carrying  away  plaintiff's  trees  need  not  state  that  the  land 
where  they  stood  belonged  to  plaintiff.'' 

An  allegation  that  the  plaintiff  is  "entitled  to  the  exclusive 
possession"  has  been  held  to  be  an  assumption  or  conclusion 
of  law  from  facts  which  were  traversable,  and  not  proper.  He 
must  have  possession  and  must  allege  that  fact.*  But  it  is 
held  that  where  the  distinction  between  the  action  on  the 
case  and  trespass  has  been  abolished,  a  landlord  may  maintain 
an  action  of  trespass  without  being  in  possession  or  having 
the  right  of  possession.® 

Sec.  1182.  Trespass  — Equitable  relief. —  The  rule  that  no 
contribution  lies  between  trespassers  is  not  of  universal  ap- 
plication. It  applies  only  where  two  persons  together  have 
been  the  cause  of  a  wilful  wrong  and  are  claiming  contribu- 
tion,^ and  they  may  be  sued  jointly  or  severally,  each  being 
liable.^    "When  acts  of  trespass  are  numerous  and  of  such  a 

1  Branson  v.  Studebaker,  33  N.  E.  not  be  alleged.    Gray  v.  Cooper,  W. 

Rep.  98  (Ind.  App.,  1802).  500. 

'  Rowland  v.  Rowland,  8.  O.  41 ;  *■  Gronour  v.  Daniels,  7  Blackf.  108. 

Utterdorffer  v.  Saegers,  50  Gal.  496;  5  Garner  v.  McCulloch,  48  Mo.  318; 

Sweetland  v.  Stet-^on,  115  Mass.  49.  Sheridan  v.  Jackson,  72  N.  Y.  170. 

»Nicol  V.  Railroad  Co.,  44  La.  Ann.  ^Coe  v.  English,  6  Houst.  (Del.) 
816.  Plaintiff  must  show  title  or  pos-  456;  Walden  v.  Conn,  84  Ky.  312. 
session.  Kline  v.  Mann,  29  la.  112-  An  owner  of  real  estate  is  not  with- 
it  is  not  necessary  to  allege  title  in  the  out  a  i-emedy  simply  because  he  is 
petition — ''We  are  not  concerned  not  in  possession.  If  in  possession 
with  the  sufficiency,  or  even  the  his  remedy  is  quare  clausum  Jreyit: 
existipnce,  of  such  title.  The  fact  if  not  in  possession  he  can  maintain 
and  the  nature  of  the  possession  alone  an  action  on  the  case.  Fitzpatnck 
is  at  issue."  Williams  v.  Harmanson,  v.  Gebhart,  7  Kan.  35. 
41  La.  Ann.  705 ;  6  So.  Rep.  604 ;  Her-  '  Acheson  v.  Miller,  2  O.  S.  203. 
mitage  P.  &  M.  v.  Higgason,  14  So.  8  McReady  v.  Rogers,  1  Neb.  1^4. 
Rep.  919  (La.,  1894).    Possession  need  See  sees.  140,  p.  134,  n.  5,  and  141, 

p.  137,  n.  2. 
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trifling  character  as  to  make  it  useless  to  resort  to  an  action 
at  law,  a  court  of  equity  may  grant  appropriate  relief;^  al- 
though equity  will  not  interfere  to  prevent  a  mere  trespass 
where  a  remedy  in  damages  will  be  adequate.'^  It  is  otherwise 
where  it  is  necessary  to  prevent  irreparable  mischief  or  to 
suppress  a  multiplicity  of  suits  and  oppressive  litigation.' 

Following  the  rules  of  pleading  in  actions  to  enjoin,  the 
faats  showing  an  injury  to  be  irreparable  must  be  distinctly 
alleged.* 

Sec.  1183.  Damages  recoverable.— In  an  action  for  tres- 
pass to  realty,  only  such  damages  as  have  been  demanded  can 
be  recovered.'  If  the  plaintiff  fails  to  make  out  a  case  he  can- 
not recover  for  any  consequential  damages.*  Damages  which 
do  not  necessarily  result  from  a  trespass,  to  be  recovered, 
must  be  specially  pleaded.''  The  plaintiff  may  recover  for 
whatever  loss  he  sustains,  and  in  the  absence  of  proof  of 
actual  loss  he  may  recover  nominal  damages;^  and  in  some 
cases,  where  the  conduct  of  the  trespasser  is  wanton  or  wilful, 
exemplary  damages  may  be  allowed.*  For  an  injury  to  a 
building  in  addition  to  damages  to  the  building,  a  further  sum, 
for  loss  of  enjoyment  while  interrupted  in  its  use,  may  be  re- 
covered.^"  The  words,  "  with  force  and  arms  broke  and  en- 
tered upon  the  premises,"  do  not  under  the  present  system 
confine  proof  to  the  direct  and  immediate  damage,  as  in  the 
old  action.^^ 

Sec.  1184.  Petition  for  trespass  by  tearing  down  fence.— 

Plaintiff  states  that  on  or  about  the day  of ,  18—. 

in  said  county,  the  said  defendant  did  unlawfully  and  wilfully, 
and  with  force  and  arms,  break  and  enter  into  and  upon  the 
premises  of  plaintiff,  and  did  then  and  there  take  down  a  cer- 
tain fence  belonging  to  this  plaintiff,  inclosing  the  premises 
of  this  plaintiff,  and  that  by  reason  of  the  unlawful  entry  of 

1  Lembeck  v.  Nye,  47  O.  S.  336.  7  Spencer  v.  Railroad  Co.,  21  Minn. 

a  Bank  v.  Debolt,  1  O.  S.  591;  Ross  362;   Wampach   v.  Railroad  Co.,  21 

.  Page,  6  O.  166.  Minn.  864. 

3  Bank  v.  Debolt,  1  O.  8.  592 ;  Mo  »  Hefley  v.  Baker,  19  Kan.  1. 

Coy  V.  Chillicothe,  3  O.  37U.  »  Hefley   v.    Baker,   supra;   Wiley 

*  Hign  on  Injunctions,  sec.  461.  v.  Keokuk,  6  Kan.  94-106;  Railroad 

5  i^induff  V.  Railroad  Co.,  14  O.  8.  Co.  v.  Rice,  10  Kan.  426. 

jjat).  '*'  Cincinnati  v.  Evans,  5  O.  S.  594. 

0  Brown  v.  Lake,  29  O.  S.  64 ;  Kepps  "  Darst  v.  Rush,  14  Cal.  81. 
V.  Barter,  4  Pick.  239. 
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the  said  defendant  in  and  upon  the  said  premises  and  of  tak- 
ing and  tearino;  down  the  fence  of  this  plaintiff,  one  of  plaint- 
iff's cows,  which  was  at  that  time  upon  his  said  premises,  got 
out  and  strayed  from  his  premises  and  was  lost  b}"  the  acts  of 
the  defendant.  That  by  reason  of  the  acts  ^  said  defendant, 
and  the  results  consequent  therefrom,  plaintiff  has  sustained 

damages  in  the  sum  of  $ . 

Wherefore  plaintiff  demands  judgment  against  the  said  de- 
fendant for  the  sum  of  $ . 

Note. —  The  above  form  merely  states  a  cause  of  action  for  a  trespass  to 
realty,  the  allegations  as  to  loss  of  cow  being  consequential  damages. 
Sayles  v.  Bemis,  57  Wis.  315 ;  Merriman  v,  M.  H.  M.  Co.,  86  Wis.  46. 

Sec.  1185.  Petition  by  one  in  possession  for  injury  to 
grass  and  herbage. — 

That  at  divers  times  on  and  between  the day  of , 

18 — ,  and ,  18 — ,  the  defendant  wrongfully  broke  and  en- 
tered certain  lands  of  the  plaintiff,  situate  in  the  county  of 
,  and  state  of ,  and  described  as  follows,  to  wit:  [de- 
scription], and  depastured  the  same  and  injured  the  grass  and 
herbage  of  the  plaintiff,  then  and  there  growing,  to  the  plaint- 
iff's damage  in  the  sum  of  $ ,  for  which  sum  as  damages 

l^laintiff  asks  judgment. 

Note. —  One  in  the  actual  possession  of  land  may  maintain  trespass 
against  any  one  except  the  real  owner.  Stahl  v.  Grover,  80  Wis.  650,  and 
cases  cited. 

Sec.  1186.  Petition  for  injury  to  dwelling-house. — 

That  on  the  day  of  ,  18—,  the  defendants  did 

wrongfully  and  unlawfully  enter  upon  the  land  and  premises 

of  plaintiff  in  the  town  of ,  and  county  of ,  in  said 

state,  which  land  is  [describe  briefly'],  and  of  which  plaintiff 
was  then  the  owner  and  in  peaceable  possession,  and  upon 
which  plaintiff  had  erected  a  dwelling-house  and  was  occupy- 
ing the  same,  and  had  erected  fences  upon  said  premises  and 
other  valuable  improvements. 

That  the  defendants  and  each  of  them,  without  any  warn- 
ing, upon  the  date  aforesaid  did  tear  down  and  carry  away 
the  fences,  and  did  tear  down  and  destroy  the  said  dwelling- 
house  then  in  the  occupancy  of  plaintiff,  and  carry  away  and 
destroy  his  household  furniture,  to  the  damage  of  plaintiff  in 
the  sum  of  $ . 

[Prayer.} 

Note.—  See  Lyon  v.  Fairbank,  79  Wis.  455. 

Sec.  1187.  Petition  for  trespass  in  breaking  and  enter, 
ing  shops  and  carrying  away  chattels. — 

[Caption  and  formal  averments.'] 

That  on  the day  of ,  IS — ,  at  the  city  of ,  in 

the  county  of and  state  of ,  the  said  defendants,  and 
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by  their  agents,  servants  and  employees,  with  force  and  arras, 
broke  and  entered  the  close  of  the  plaintiff,  of  which  he  was 
then  in  peaceable  possession,  in  the  city  of aforesaid,  en- 
tered his  shops,  warerooms,  yards  and  premises,  and  took  from 
his  possession  and  carried  away  and  converted  to  their  own 

use  one  binder  and  harvester  of  the  value  of  $ ,  one  mower 

of  the  value  of  $ ,  seven  pieces  of  canvas,  and  also  various 

other  articles,  pieces  of  machinery,  goods,  wares  and  mer- 
chandise, of  the  value  of  8 ,  the  goods  and  property  of  the 

plaintiff,  wherein  and  whereby  the  plaintiff  suffered  great 
damage  in  the  loss  of  said  property,  and  in  the  interruption, 
interference  and  damage  to  his  business  which  he  carried  on 
in  said  shops,  warerooms  and  yards,  and  by  the  takmgof  said 
property  he  was  greatly  injured  in  his  standing  and  credit 

with  others,  and  was  damaged  in  the  sum  of  § ,  for  which 

he  asks  judgment  against  said  defendant. 

NOTK — Approved  in  Merriman  v.  McCormick  H.  M.  Co.,  86  Wis.  142, 
from  which  it  is  taken.  "  This  form  of  the  complaint  in  such  a  case  has  been 
sanctioned  by  the  common-law  practice  of  a  great  many  years  in  England 
and  in  this  country  as  the  approved  form  of  pleading.  There  is  but  one 
cause  of  action,  and  that  is  trespass  quare  clausum  f  regit  and  the  other  con- 
tinuous acts  of  the  defendant  are  stated  as  consequential  damages  arising 
therefrom  and  connected  therewith."    86  Wis.  146,  and  authorities  cited. 

Sec.  1188.  Trespass  —  Defenses. —  A  judgment  against  one 
joint  trespasser  cannot  be  pleaded  in  bar  to  a  separate  action 
for  the  same  trespass  against  another  joint  trespasser.^  A 
defendant  who  claims  legal  title,  and  hence  justifies  his  acts, 
may  place  title  in  issue  by  answer  and  have  it  tried  and  de- 
termined;^ but  title  cannot  be  raised  by  an  answer  denying 
the  allegations  of  a  petition  which  alleges  that  a  defendant 
broke  and  entered  the  close  of  plaintiff,  and  tore  down  and  de- 
stroyed fences.'  Under  a  general  allegation  charging  a  defend- 
ant with  breaking  and  entering  the  plaintiff's  close,  giving  a 
description  of  the  premises,  title  in  both  plaintiffs  may  be 
shown.*  A  purchaser  of  timber  cannot,  before  he  has  severed 
the  same  from  the  land,  sustain  an  action  in  trespass  against 
the  personal  representative  of  the  owner  or  his  grantee.*  The 
defense  most  usually  pleaded  is  a  general  denial,  under  which 
it  may  be  shown  that  the  plaintiff  was  not  the  owner  or  in 
possession,  but  that  the  premises  were  occupied  by  a  tenant.® 

1  Wright  V.  Lathrop,  2  O.  33.  »  Fletcher  v.  Livingston,  153  Mass. 

2  Lyon  V.  Fairbank,  79  Wis.  455.         388. 

8  Squires  v.  Seward,  16  How.  Pr.        6  Uttendorffer   v.  Saegors,  50  Cal. 

478.  490;   Land  &  F.  Co.  v.  Gasquet,  13 

*  Kinney  v.  Service.  91  Mich.  629.    So.  Rep.  171  (La.,  1893).    See  Boone's 
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ISTor  can  a  license  from  the  plaintiff  to  do  the  acts  complained 
of  be  shown  unless  specially  pleaded,  though  it  may  be  if  the 
title  be  claimed  against  the  plaintiff.^  In  an  action  against 
both  husband  and  wife,  and  for  trespass  by  the  latter,  she 
may  make  a  separate  defense,  which  will  be  a  complete  bar  to 
both.-  A  deed  made  to  the  defendant  after  the  trespass  com- 
plained of  is  not  a  good  defense,'  nor  is  an  answer  justifying 
a  trespass  merely  because  the  defendant  has  an  easement.* 

Sec.  1189.  Answer  justifying  trespass  by  claiming  legal 
title  to  lands. — 

Defendant  states  that  at  the  time  of  the  complaints  alleged 
in  plaintiff's  petition,  and  for  many  years  previous  thereto,  he 
was  the  legal  owner  of  the  premises  set  forth  and  described 
in  plaintiff's  petition.  That  the  plaintiff  unlawfully  and  wrong- 
fully entered  upon  the  said  premises  and  took  possession 
thereof,  and  unlawfully  and  tortiously  placed  lumber  thereon 
and  built  structures  thereon,  which  interfered  with  the  defend- 
ant's possession  and  enjoyment  thereof.  That  the  defendant 
without  any  unnecessary  force  removed  said  structures  from 
the  property. 

Note.—  A  defendant  may  dispute  possession  and  rely  on  legal  title  to  jus- 
tify  his  acts,  and  have  it  tried  and  determined.  Lyon  v.  Fairbank,  79  Wis. 
455. 

Pleading,  sec  208,  note  1,  and  cases,  hart  v.  Geir,  54  Wis.  133 ;  Beatty  v. 

The  trespass  cannot  be  excused  by  Swarthout,  32  Barb.  293. 

showing  possession  or  title  in  a  third  ^  Lowe  v.   Redgate,  42  O.   S.  329 ; 

person.  Patterson  v.  Clark,  20  la.  429.  ante,  sec.  11. 

1  Boltz  V.  Smith,  3  Ind.  App.  48-6 ;  3  Davis   v.   Elmore,  19  a   K  Rep. 

Rawson  v.  Morse,  4  Pick.  127;  Ben-  204  (S.  C,  1894). 

ton  V.   Allen,  33  Vt  486 ;  2  Green-  *  Pico  v.  Colinas,  32  CaL  578. 
leaf's  Ev.  (14th  ed.),  sec.  625 ;  Lock- 


CHAPTER  88. 

TRUSTS. 

Sec.  1190.  Actions  relating  to  trusts. 

1191.  Petition  to  declare  trust  in  real  estate  and  to  enforce  conveyanca 

Sec.  1190.  Actions  relating  to  trusts. —  In  actions  involv- 
ing trusts  the  jurisdiction  of  equity  is 'not  dependent  upon 
the  absence  of  a  remedy  at  law.^  If  the  claim  upon  which 
suit  is  brought  must  be  paid  out  of  a  trust  fund,  the  trustee 
and  cestui  que  trust  should  be  joined  as  defendants.^  In  an 
action  by  a  grantor  for  whom  the  grantee  is  holding  the  legal 
title  to  land  in  trust,  to  set  aside  a  conveyance  by  his  grantee 
to  another  upon  the  same  trust,  and  for  its  enforcement,  the 
first  grantee  is  not  a  necessary  party.  In  an  action  to  de- 
clare a  trust  and  make  it  a  charge  upon  the  trust  estate,  the 
holders  of  the  legal  title  and  persons  claiming  an  interest  in 
the  property  should  be  made  parties,  though  a  former  trustee 
who  has  been  divested  of  all  title  need  not  be  joined.''  Equity 
will  not  declare  a  trust  in  land  on  the  ground  that  a  person 
has  contributed  purchase-money,  the  legal  title  to  which  has 
been  taken  in  another,  unless  the  amount  contributed  be  a 
definitely  ascertainable  aliquot  part.^  A  petition  to  declare  a 
deed  absolute  on  its  face  a  trust  should  specifically  allege  the 
trust  upon  which  it  is  made,  or  an  implied  trust ;  if  the  latter, 
facts  clearly  showing  the  trust  arising  by  implication  should  be 
stated.'  Where  a  court  of  equity  acquires  jurisdiction  over 
the  persons  of  the  parties,  it  may  enforce  a  trust,  or  the  spe- 
cific performance  of  a  contract  in  relation  to  land  situate 
in  another  state.*  And  a  trust  may  be  enforced  where  the 
conduct  of  a  trustee  amounts  to  a  direct  repudiation  of  the 
trust,  even  though  it  may  involve  the  construction  of  a  will." 

iMcCampbell  v.    Brown,  48  Fed.  SRowell  v.  Freese,  23  Me.  182. 

Hep.  795.  *  Burnley  r.   Stevenson.   24  O.   S. 

-  Em  inert  V.  Belong,  12  Kan.  67.  474.     See  anfe,  sec.  37. 

3  Hubbel  V.  Hubbel,  22  O.  S.  208.  '  Cassidy  v.  Hynton.  44  O.  S.  5:50  : 

*  Reynolds  v.  Morris,  17  O.  S.  510.  Sprcen  v.  Sandman,  2  O.  C.  C.  444. 
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To  warrant  a  court  in  interfering  with  a  trust  for  the  proper 
gation  of  definite  principles,  upon  the  ground  that  there  has 
been  a  diversion  from  the  use  intended  by  the  donor,  there 
must  be  a  plain  and  palpable  abuse  of  the  trust.*  And  where 
two  bodies  of  a  religious  society  assert  claims  to  a  trust,  each 
may  be  required  to  interplead,  so  that  it  may  be  determined 
who  is  the  rightful  beneficiary.  A  petition  to  declare  a  trust 
should  clearly  set  forth  all  the  facts  and  circumstances  attend- 
ina:  the  transaction  from  which  the  trust  is  claimed  to  result.^ 
In  an  action  by  a  trustee  the  facts  out  of  which  the  trust  re- 
lation grew  must  be  stated.'  A  trustee  cannot  sustain  an  ac- 
tion  for  deceit  to  recover  damages  suffered  by  his  cestuis  que 
trustent,  nor  can  he  bring  an  action  for  fraud.^  Nor  can  he,  by 
the  use  of  trust  funds  in  his  own  business,  create  any  liability 
against  them,  unless  with  the  consent  of  the  beneficiary  who 
shares  in  the  profits.^  A  trustee  vvho  in  good  faith  and  with- 
out negligence  deposits  trust  funds  in  a  reputable  banking 
house  to  his  credit  as  trustee  cannot  be  held  responsible  for 
their  loss.^  Open  and  peaceable  possession  for  more  than 
twenty-one  years  by  one  who  claims  ownership  is  a  good  de- 
fense to  the  action  for  the  recovery  of  land  so  held,  whether 
the  plaintiff  be  a  trustee  or  his  beneficiary.^  There  are  other 
questions  relating  to  trusts  discussed  in  a  succeeding  chapter.^ 

Sec.  1191,  Petition  to  declare  trust  in  real  estate  and  to 

enforce  a  conveyance. — 

That  on  the day  of ,  IS — ,  plaintiff  employed  the 

defendant  as  his  agent  to  purchase  for  him  the  following  de- 
scribed real  estate:  [describe  it\  [or,  such  real  estate  as  the 
defendant  might  in  his  judgment  deem  advisable  to  purchase 
as  an  investment],  and  furnished  him  for  said  purpose  the 
sum  of dollars. 

1  Lamb  v.  King,  129  Ind.  486.  *  Raymond  v.  Railway  Co.,  21  W. 

•^  Courvoirsier  v.  Bouvier,  3  Neb.  55 ;  L.  B.  103. 

Rowell  V.  Freese,  23  Me,    183;  Dan-  s^dams  v.  Nelson,  31  W.  L.  B.  46 

forth  V.    Herbert,  33  Ala.  497.     The  (C.  S.  C.  R.,  1894). 

proof  must  be  cloar,  certain  and  con-  *•  Odd   Fellows'  Ben.  Ass'n   v.  Fer- 

clusive,  not  only  of  the  trust,  but  of  son,  3  O.  C.  C.  84 ;  Perry  on  Trusts, 

its   terms   and    conditions.     Stall   v.  sec.   443;  Pomeroy's   Eq.    Jur.,   sec. 

Cincinnati,    16   O.   S.    169;  Miller  v.  1067;  McLaws  v.   McGregor,  1  C.  S. 

Rtokely.  5  O.  S.  194.  C.  R  327. 

3  Wilson  V.  Poke  Co.,  112  Mo.  120;  ^  Veasie  v.  MLGugin.  40  O.  S.  365. 

Bromley  v.  Mitchel,  155  Mass.  509.  »  geo  chapter  on  Wi'ls,  sec.  1212. 
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That  the  defendant  thereupon,  in  pursuance  of  said  employ- 

ment,  and  as  such  agent  only,  did  on  the  day  of , 

IS — ,  purchase  said  real  estate  [or,  the  following  described 
real  estate  {describe  it)],  paying  therefor  the  sum  of dol- 
lars, which  this  plaintiff  furnished  him  therefor. 

That  the  defendant,  without  the  [knowledge  or]  consent  of 
plaintiff,  took  the  deed  of  conveyance  for  said  real  estate  in 
his  own  name. 

That  on  the day  of ,  18—,  plaintiff  requested  said 

defendant  to  account  to  plaintiff  for  the  said  money  so  fur- 
nished him,  or  that  he  convey  the  said  premises  to  plaintiff, 
all  of  which  was  refused. 

Wherefore  plaintiff  prays  that  the  said  defendant,  by  good 
and  sufficient  deed  of  conveyance,  convey  to  plaintiff  the  legal 
title  to  said  land,  within  a  reasonable  time  to  be  fixed  by  the 
court,  and  that  in  default  thereof  the  judgment  and  decree  of 
the  court  stand  for  and  effectuate  said  conveyance,  and  for 
such  further  relief  as  shall  be  just  and  equitable. 


CHAPTER  89. 


WAREHOUSEMAN. 


Sea  1193.  Liability    of     warehouse- 
men. 
1193.  Petition  to  recover  charges 
for  storage. 


Sec.  1194.  Petition  for  injury  to  goods 
through  negligence  of 
warehouseman. 


Sec.  1192.  Liability  of  warehousemen. —  The  law  upon 
this  subject  is  fully  discussed  in  recent  cases.  The  liability 
of  a  warehouseman  depends  on  the  nature  and  character  of 
the  transaction,  whether  it  be  a  contract  of  sale,  a  mutuum 
or  a  deposit.  If  a  sale,  the  right  of  property  passes  to  the 
warehouseman  upon  delivery ;  if  a  mutuum^  the  absolute  prop- 
erty passes  to  the  mutuary,  who  is  bound  to  restore  only 
things  of  the  same  kind.  If  a  deposit,  the  property  remains 
in  the  bailor,  and  is  held  by  the  warehouseman  as  bailee,  at 
the  risk  of  the  bailor,  so  long  as  he  observes  the  terms  of  the 
contract. 

Where  wheat  is  deposited  to  be  redelivered  upon  demand, 
upon  payment  of  a  reasonable  compensation,  it  is  a  bailment. 
If  the  depositary  has  the  privilege  of  redelivering  the  specific 
thing,  or  other  of  the  same  kind,  the  property  passes  to  the 
depositary  as  fully  as  in  an  ordinary  sale.^  The  transaction 
is  clearly  a  bailment  where  the  wheat  is  stored  at  the  owner's 
risk,  and  there  is  no  agreement  as  to  mixture  or  sale.  And 
no  change  is  made  in  their  legal  rights  if  the  warehouseman 
sells  without  authority,  not  going  beyond  that  to  which  he 
himself  is  entitled ;  ^  and  so  is  it  where  grain  is  received  and 
mixed  in  the  warehouse,  to  be  retained  and  shipped  by  the 

1  Chase  v.  Washburn,  1  O.  S.  244;  person  mingling  wheat  with  that  of 
Smith  V.  Clark,  21  Wend.  83;  Norton  a  miller  retains  the  ownership  in  so 
V.  Woodruff,  3  Comst.  153 :  Piex'ce  v.  many  bushels  of  the  common  stock 
Schenck,  8  Hill,  28.  as  he  has  put  in,  the  miller  holding 

2  O'Dell  V.  Leyda,  46  O.  S.  244.  See  it  as  bailee.  Inglebris^ht  v.  Ham- 
Wells  on  Replevin,  sec.  203;  Led-  mond,  19  O.  337;  Johusoi:  v.  Miller, 
yard  v.   Hibbard,  48  Mich.  421.     A  16  O.  431. 
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warehouseman  on  his  own  account,  he  agreeing  to  pay  the 
market  price  upon  presentation  of  the  receipt.^ 

The  mere  election  to  treat  a  baihnent  as  a  sale  at  some 
future  time  does  not  deprive  it  of  its  character  as  a  bailment/ 
although  the  owner  has  that  privilege  when  the  depositary 
appropriates  to  his  own  use  more  than  his  proportion  of  the 
common  mass.'  A  warehouseman  may  also  become  a  tenant 
in  common  like  any  other  depositor,  and  withdraw  his  share 
without  affecting  that  of  other  co-tenants.*  A  contract  of  sale, 
rather  than  of  bailment,  Avill  be  presumed;  but  where  a  ware- 
houseman has  for  many  years  received  grain  in  store  for  others 
to  buy  and  sell,  it  will  not  arise,  and  other  circumstances  must 
appear  to  show  the  nature  of  the  transaction.*  The  liability 
and  remedy  therefore  depend  upon  the  relations  existing  be- 
tween the  parties.  If  a  bailment,  and  the  warehouseman  mixes 
wheat  with  that  of  others  and  ships  it  as  his  own,  he  is  liable  for 
its  value,  even  though  he  supplies  other  wheat,^  or  he  is  liable 
as  an  ordinary  bailee  for  its  loss.''  If  a  sale,  the  vendor  may 
sue  to  recover  the  value  of  the  wheat  sold  or  delivered.'  If  a 
bailment,  an  action  of  replevin  will  lie.^  And  where  corn  is  left 
for  storage  with  the  understanding  that  the  warehouseman  is 
to  give  the  owner  other  corn,  which  he  is  unable  to  do  by  rea- 
son of  a  fire,  the  remedy  is  an  action  for  money  had  and  re- 
ceived.'" An  action  for  conversion  may  also  be  sustained 
against  a  warehouseman;"  and  if  damages  be  also  sought  in 
such  action,  the  petition  should  contain  averments  which  fairly 
and  reasonably  apprise  the  defendant  of  the  same.^ 

•  Chase  v,  Washburn,  1  O.  S.  244.        this  will  be  considered  a  bailment  and 
-  Coltou   V.   Wise,  7  III.  App.  395 ;     not  a  sale.    Id. 

Plow  Co.  V.  Porter.  82  Mo.  23 ;  Led-  •*  Chase  v.  Washburn,  1  O.  S.  244. 

yard  v.  Hibbard,  48  Mich.  421.  '  Chase  v.  Wasliburn,  supra. 

s  James  v.  Plank.  48  O.  S.  261.  8  James  v.  Plank,  48  O.  S.  255. 

*  Sexton  V.  Graham,  53  la.  181.  9  O'Dell  v.  Leyda.  46  O.  S.  244. 

5  James    v.    Plank,   48  O.   S.   255.  lo  Cloke  v.   Sliafroth,    137    III.    393 

Where  there  lias  been  a  custom  well  (1891);    Ardinger   v.  Wriglit,  38  III. 

understood,  that,  in  the   absence  of  App.  98. 

contract,  wheat  was  to  be  mingled,  "  Sauford  v.  Peck,  27  Atl.  Rep.  lOlS 

the  warehouseman  having  only  the  (Conn.,  1893). 

privilege  of  disposing  of  the  same  12  Taylor  v.  Keeler,  50  Conn.  346; 

upon  condition  that  he  will  have  on  Sanford  v.  Peck,  supra, 
hi»nd  enough  to  satisfy  all  depositors, 
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Sec.  1193.  Petition  to  recover  charges  for  storage. — 

{Caption  and  formal  averments.] 

There  is  due  plaintiff  from  defendant  the  sum  of  $ for 

the  storage  of  certain  goods,  to  wit:  [describe  goods],  which 

plaintiff  stored  in  its  warehouse  at ,  at  the  request  of  and 

for  said  defendant,  for  the  space  of  [state  time  stored],  which 
was  the  sum  agreed  upon  at  the  time  said  goods  were  stored 
with  plaintiff. 

[Prayer.] 

Sec.  1194.  Petition  for  injury  to  goods  through  negli- 
gence of  warehouseman. — 

That  on  the day  of  ,  18 — ,  the  defendant  kept  a 

warehouse  at ,  and  for  a  valuable  consideration  agreed 

to  store  and  keep  safely  in  his  said  warehouse  the  following 
goods  for  plaintiff,  to  wit:  [describe  them],  which  said  goods 
were  of  the  value  of  $ ,  and  the  defendant,  as  warehouse- 
man, then  received  said  goods. 

That  at  the  time  said  goods  were  delivered  to  the  defend- 
ant the  plaintiff  informed  him  of  the  nature  and  character  of 
said  goods.    [State  how  they  should  have  been  kejjt.] 

That  the  defendant,  while  said  goods  were  in  said  ware- 
house, negligently  [state  negligerice],  whereby  the  same  were 
[state  injury],  to  the  damage  of  plaintiff  in  the  sum  of  % . 

Note.— See  Oderkirk  v.  Fargo,  16  N.  Y.  S.  220;  Leoncini  v.  Post,  13  N. 
Y.  S.  824.  Negligence  of  waj-ehousemen  rendering  them  insurers.  Couover 
V.  Wood,  48  Minn.  438.  An  agreement  by  a  warehouseman  to  insure  goods 
stored  with  reliable  insurance  companies  does  not  render  him  an  insurer 
of  the  goods.  Lancaster  Mills  v.  M.  P.  &  Storage  Co.,  14  S.  W.  Rep.  317 
(Tenn.,  1890). 
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WARRANTY. 


Sec.  1195.  Warranty  —  The  petition. 

1198,  Petition  for  breach  of  war- 
ranty of  a  piano. 

1197.  Petition  for  breach  of  war- 
ranty as  to  breeding 
quaUties  of  horse. 


Sec  1198.  Petition  for  false  warranty 
of  horse  as  to  soundness 
and  habits. 

1199.  Warranty  —  The  answer. 

1200.  Answer  denying  false  rep- 

resentations. 


Sec.  1195.  Warranty — The  petition. — A  warranty  is  either 
express  or  implied.  The  former  may  be  either  verbal  or  written. 
Where  the  vendor  has  possession  of  the  property  there  is  an 
implied  warranty.^  It  must  be  alleged  whether  it  is  written 
or  verbal.  But  in  the  absence  of  such  an  allegation  there 
can  be  no  presumption  that  it  was  a  verbal  warranty,  and  a 
written  one  may  be  shown.^  It  must  appear  that  the  plaintiff 
relied  and  acted  upon  the  statements  of  warranty.'  The  per- 
son complaining  must  be  prompt  in  giving  notice  of  the  breach 
of  warranty,  being  bound  only  to  a  substantial  compliance  with 
the  contract  to  enable  hhn  to  rescind  the  same.*  In  some  in- 
stances he  may  be  allowed  to  claim  damages  for  a  breach 
without  rescinding  or  returning  the  goods;'  although  a  pur- 
chaser who  has  used  a  machine  for  an  unreasonable  length  of 
time  is  in  no  position  to  rescind  a  contract,  even  though  it 
does  not  comply  with  the  terras  of  warranty.®  The  petition 
must  state  clearly  wherein  the  breach  of  warranty  lies.  If 
the  thing  sold  be  of  less  value  by  reason  of  the  breach,  it  must 
be  so  alleged.^  The  sale  should  first  be  set  out,  then  the  war- 
ranty and  its  breach,  together  with  the  fact  that  the  plaintiff 
relied  on  it,  and  the  condition  or  value  of  the  property.     An 


1  Burt  V.  Dewey,  40  N.  Y.  283 ;  Nor- 
ton V.  Hooten,  17  Ind.  365 ;  Marshall 
V.  Duke,  51  Ind.  63. 

2  Watson  V.  Roode,  30  Neb.  264 
(1890). 

'  Watson  V.  Roode,  supra. 


4  Sandwich  Mfg.  Co.  v.  Feary,  34 
Neb.  411-15  (1892). 

5  Dayton  v.  Hooglund,  39  O.  S.  671. 
eCIiirk  V.  Deering,  29  Neb.  293. 

7  Ferguson  v.  Hosier,  58  Ind.  438. 
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allegation  of  sale  at  a  certain  price,  without  specifying  the 
price  actually  paid,  will  be  sufficient.^  Where  there  was  no 
warranty,  but  false  representations  were  made,  a  scienter  must 
be  alleged  to  sustain  an  action  in  form  ex  delicto.'^  A  vendee 
may  have  a  right  of  action  for  a  breach  of  warranty  or  a 
counter-claim  for  damages,  whether  the  purchase  was  for  cash 
or  on  credit,  or  whether  he  was  solvent  or  insolvent;'  and  so 
if  the  price  has  not  been  paid  but  a  note  has  been  given.^ 
Where  the  articles  warranted  were  designed  for  a  particular 
purpose,  the  same  should  be  pointed  out.' 

Sec.  1196.  Petition  for  breach  of  warranty  of  a  piano. — 

On  the day  of ,  18 — ,  plaintiff  purchased  from  the 

defendant  a  piano  for  the  sum  of  $ ;  that  as  an  induce- 
ment for  him  to  make  said  purchase,  one  C.  D,,  agent  of  said 
defendant,  represented  to  him  that  said  piano  in  question  was 

worth  S ,  and  that  he  had  never  sold  one  for  less  than 

$ ,  and  that  they  could  not  be  purchased  for  less  than  that 

sum. 

That  said  C.  D.,  agent  aforesaid,  further  represented  Instate 
any  particular  representations]. 

That  plaintiff  was  not  a  judge  of  pianos,  and  so  informed 
said  defendant,  and  that  he  would  rely  on  his  furnishing  an 
instrument  which  was  perfect  and  worth  the  amount  of  money 
paid.  The  said  defendant  further  represented  to  plaintiff 
that  he  would  warrant  said  instrument  for  five  years,  and 
that  it  should  be  all  right  in  every  particular,  and  said  defend- 
ant did  make  such  warranty. 

That  in  fact  said  instrument  was  not  as  represented,  in  this: 
that  it  was  not  worth  more  than  $ ;  that  the  said  defend- 
ant had  been  selling  said  instruments  of  the  kind  and  quality 

purchased  by  plaintiff  for  $ ;  that  it  is  not  worth  more 

than  half  as  much  as  plaintiff  paid  for  the  same;  that  said 
piano  is  of  an  inferior  grade,  and  not  as  good  a  piano  as  the 

and  others  of  the  same  kind ;  that  said  piano  was  not 

satisfactorv  to  plaintiff,  and  he  so  informed  the  defendant 
numerous  times  and  asked  him  to  take  it  back  and  furnish  him 
with  another  instrument  worth  the  amount  of  money  paid  by 
the  plaintiff;  that  said  piano  has  been  out  of  repair  for  the 

•  McMillan  v.  Theaker,  12  O.  S.  24        »  Booher  v.  Goldsborough,  44  Ind. 
(1843X  490 ;  Lafayette,  etc.  Works  v.  Pliil- 

2 Goodenow  V.  Snow.  27  Vt.  720.  lips.    47    Ind.    259;    Robinson,    etc. 

3Volland    v.    Baker,    32    Neb.    391  Works    v.   Cliaudler,   56    lud.    575; 

(1891).  Johnston,  etc.  Co.  v.  Bartley,  81  lud. 

*  Thoreson  v.  Harvester  Co.,  13  N.  406 ;  McClomrock  v.  Flint,  101  Ind. 
W.  Rep.  156 ;  29  Minn.  341.  278. 
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full  year  since  he  bought  it;  that  he  has  notified  defendant 
several  times  that  it  was  so  ont  of  repair,  and  that  said  defend- 
ant has  several  times  attempted  to  repair  it,  but  that  the  same 
would  not  remain  in  repair,  and  that  the  said  piano  is  not 
worth  more  than  $ . 

Plaintiff  therefore  has,  by  reason  of  the  premises  and  of  the 

false  representations,  been  damaged  in  the  sura  of  S ,  for 

which  he  asks  judgment. 

Note. —  Approved  in  Lyon  &  Healy  v.  Moore,  35  Neb.  636. 

Sec.  1197.  Petition  for  breach  of  warranty  as  to  breeding 
qualities  of  liorse. — 

That  on   the day  of ,  18 — ,  at  the  county  of , 

and  state  of ,  the  defendant  sold  to  the  plaintiff  a  Perch- 

eron  Norman  stallion  called  or  named   ,  as  and  for  a 

stock  horse  and  for  breeding  purposes,  and  that  the  plaintiff 
paid  the  defendant  therefor  the  sum  of  8 ■• 

That  the  defendant  represented  the  said  horse  to  be  fit  and 
good  for  breeding  purposes,  and  that  the  plaintiff  believed 
and  relied  upon  such  representations  so  made  to  him  by  the 
defendant  at  the  time  of  said  purchase. 

That  said  horse  was  not  fit  for  breeding  purposes,  either  at 
the  time  when  he  so  purchased  him  from  the  defendant  or 
since  then,  but  was  entirely  unfit  and  worthless  for  such  use 
and  purpose.  That  the  plaintiff  has  incurred  expenses  in 
having  said  horse  examined  and  tested,  and  in  keeping  and 

taking  care  of  him,  to  the  amount  of  $ ;  and  said  horse 

being  of  no  use  or  value  for  the  service  for  which  he  pur- 
chased him,  by  reason  of  defendant's  false  representations  in 
this   behalf,  plaintiff  has  sustained  damages  in   the  sum  of 

$ . 

That  the  plaintiff,  before  the  commencement  of  this  suit, 
offered  to  return  said  horse  to  the  defendant,  but  that  he  re- 
fused to  take  him  or  to  have  anything  to  do  with  him;  and 
that  he  also,  before  the  commencement  of  this  action,  de- 
manded of  the  defendant  the  repayment  to  him  of  the  pur- 
chase price  of  said  horse,  but  that  he  refused  to  pay  him  any- 
thing whatever. 

Plaintiff  therefore  asks  judgment  against  the  defendant  in 

the  sum  of  8 • 

Note.—  Allegations  in  foregoing  form  approved  in  Bergeler  v.  Michael. 
,  81  Wis.  637. 

Sec.  1198.  Petition  for  false  warranty  of  horse  as  to 
soundness  and  liabits. — 

Plaintiff  on  the  day  of  ,  IS—,  at  the  special  in- 
stance and  request  of  the  said  defendant,  purchased  a  certain 
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horse,  for  a  certain  price  or  sum  of  money,  to  wit,  the  sum  of 
dollars;  and  the  said  defendant  falsely  and  fraudulently- 
warranted  the  said  horse  to  be  sound  and  quiet  in  harness,  and 

thereby  induced  plaintiff  to  pay  the  said  sum  of dollars 

to  the  said  defendant.  Plaintiff  avers  that  said  horse  at  the 
time  of  said  sale  was  unsound  in  this:  it  was  unsteady, restive 
and  ungovernable  in  harness,  and  had  so  remained  and  con- 
tinued since  the  time  of  said  purchase.  Plaintiff  says  that^ 
the  said  defendant,  by  means  of  the  premises,  false!}''  and 
fraudulently  deceived  him  on  the  sale  of  the  said  horse  afore- 
said, as  said  horse  afterwards,  to  wit,  on,  etc.,  not  only  be- 
came of  no  use  or  value  to  the  said  plaintiff,  but  also  then 
and  there  kicked,  hurt,  injured  and  ruined  a  certain  other 
horse  belonging  to  said  plaintiff,  of  great  value,  to  wit,  of  the 

value  of dollars;  and  plaintiff  was  put  to  great  expense, 

in  the  whole  amounting  to  a  large  sum,  to  wit,  the  sum  of 

dollars,  in  and  about  the  feeding  and  taking  care  of, 

selling  and  disposing  of,  the  said  horse. 

Note.—  The  vendor  is  liable  for  patent  defects.    Watson  v.  Roode,  80 
Neb.  264. 

Sec.  1199.  Warranty  —  The  answer. —  In  an  action  to  re- 
cover the  price  of  goods  sold,  a  defendant  may  set  up  a  breach 
of  warranty,  claiming  a  sum  greater  than  the  demand  of  the 
plaintiff,  by  reason  of  fraudulent  representations.^  But  if  the 
amount  claimed  by  him  be  less  than  the  claim  of  the  plaintiff, 
judgment  may  be  rendered  for  the  amount  admitted.^  He 
may  in  such  action  recoup  to  the  extent  that  he  has  been 
injured  by  the  breach,  even  after  retaining  and  usmg  the 
goods.'  "Where  upon  the  sale  of  stock  both  parties  are  alike 
ignorant  of  the  breeding  qualities  thereof,  and  there  is  no 
misrepresentation  or  express  warranty,  there  can  be  no  im- 
plied warranty  merely  because  a  full  price  was  paid  for  the 
animal  and  the  seller  knew  that  it  was  being  purchased  for 
breeding  purposes.* 
Sec.  1200.  Answer  denying  false  representations. — 
The  defendant  denies  each  and  every  allegation  in  the 
plaintiff's  petition  contained  except  that  hereinafter  admitted, 
qualified  or  explained. 

1  Needham  V.  Pratt.  40  O.  S.  186.         v.   Isling,    13    Gray,   607;    Hyatt  v. 

2  Moore  V.  Woodside,  26  O.  S.  537;     Boyle,  5  Gill  &  J.   121.    See  Wood - 
R  S.,  sec.  5330.  ward  v.  Stein,  3  Am.  Law  Rec.  352-3. 

8  Dayton  v.  Hooglund,  39  O.  S.  671 ;        *  McQuaid  v.  Ross,  86  Wis.  492. 
Day  V.  Pool,  52  N.  Y.  416 ;  Bryant 
72 
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Defenflant  admits  that  on  the day  of ,  18 — ,  he 

sold  to  plaintiff  a  Percheron  Norman  stallion  called  or  named 
for  the  sum  of  $ . 

Defendant  alleges  that  he  made  no  representations  in  re- 
gard to  the  breeding  qualities  of  said  horse  at  the  time  of  sell- 
ing the  same  to  the  plaintiff,  except  what  were  true  and 
honestly  given. 

Wherefore  plaintiff  asks  judgment  of  this  court  that  plaint- 
iff's petition  be  dismissed. 


CHAPTEE  91. 


WASTE 


Sec.  1201.  Defined. 

1202.  Parties. 

1203.  Action    for    waste  —  The 

petition. 


Sea  1204.  Petition  for  waste  by  land- 
lord against  tenant 

1205.  Petition  by  judgment  cred- 

itor to  restrain  waste. 

1206.  Waste  —  The  answer. 


Sec.  1201.  Defined. —  "Waste  consists  of  some  injury  done 
to  the  land,  house  or  corporeal  hereditaments  by  a  tenant. 
The  strict  common-law  doctrine  of  waste  has  never  been 
adopted  in  Ohio,  so  that  many  more  things  are  permitted  to 
be  done  by  a  life  tenant  than  at  common  law.^ 

Sec.  1202.  Parties. —  The  action  may  be  sustained  by  one 
parcener  against  another;  *  or  by  a  reversioner  against  a  ten- 
ant for  life;'  or  by  a  grantee  against  the  mortgagor;*  or  by 
a  purchaser  in  a  foreclosure  suit  before  the  sale  has  been  con- 
firmed ;  *  or  by  a  devisee  in  an  action  against  the  son  of  a 
testator  during  the  pendency  of  the  probate  of  a  will,  for 
waste  committed  upon  the  testator's  property.®  A  judgment 
creditor  has  not  such  an  interest  or  lien  upon  the  estate  as 
will  enable  him  to  sustain  an  action  for  waste  committed 
thereon.''  But  it  has  been  held,  and  justly  so,  that  where  a 
judgment  is  a  lien  on  but  one  piece  of  land,  the  owner  of  which 
is  deceased,  and  from  which  lien  only  the  judgment  can  be 
paid,  and  which  is  suflScient  to  satisfy  the  same,  that  equity 
will  interfere  to  prevent  the  commission  of  waste  so  as  to 


•  Crockett  V.  Crockett,  2  O.  S.  180. 
2  R  S..  sec.  5774.     Or  a   tenant  in 

common  may  joio.    Greenly  v.  Hall, 
3  Harr.  9  (Del.,  1844). 

^  Robinson   v.  Kime.  70  N.  Y.  147; 
Robinson  v.  Wheeler,  25  N.  Y.  252. 

*  Van  Pelt  v.  McGraw,  4  N.  Y.  110 


(1850);  Coggill   v.   M.   Land   Co.,  : 
N.  J.  Eq.  87  (1874). 

6  Mutual  L.  Ins.  Co.  v.  Bigler,   79 
N.  Y.  508. 

6  Piatt  V.  Piatt,  2  Disn.  408  (1858). 

^ Lanning  v.  Carpenter,  48 N.  Y.  408 
(1872X 
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diminish  the  value  and  impair  the  security  at  the  suit  of  a 
judgment  creditor.^ 

Sec.  1203.  Action  for  waste  —  The  petition. —  The  remedy 
will  vary  upon  circumstances.  There  may  be  an  adequate  one 
at  law;  if  not,  injunction  will  lie  to  restrain  the  commission 
of  waste.  As  a  general  rule,  an  account  for  waste  committed 
is  only  incidental  to  an  injunction,  and  not  a  substantive 
ground  for  relief,  as  there  is  an  adequate  remedy  at  law.^ 
At  common  law  the  plaintiff  was  required  to  set  forth  how 
he  was  entitled  to  the  estate,  and  this  rule  has  been  adopted 
to  some  extent  in  this  country.  He  must  allege  seizin  in  fee 
in  himself  as  well  as  a  demise.^  Other  courts  hold  that 
the  plaintiff  need  not  set  out  his  title  particularly,  but  that 
he  may  state  that  he  is  entitled  to  the  immediate  estate  of 
inheritance.*  The  proper  allegation  is  to  set  out  the  exact 
nature  of  the  plaintiff's  rights,  that  it  may  appear  whether  he 
has  such  an  interest  as  may  entitle  him  to  relief.  This  is  the 
modern  view.  A  tenant  in  dower  is  liable  in  damages  to  the 
person  having  immediate  estate  in  reversion  or  remainder,  on 
any  waste  committed  or  suffered  thereto.* 

Sec.  1204.  Petition  for  waste  by  landlord  against  tenant. 

Plaintiff  is  now,  and  was  at  the  time  of  the  commission  of 
the  acts  hereinafter  complained  of,  the  owner  in  fee-simple  of 

the  following  described  premises  situate  in  the  county  of 

and  state  of :  [DesGription.] 

That  on  the  day  of  ,  18 — ,  by  a  written  lease  of 

that  date  duly  entered  into  by  plaintiff  and  defendant,  plaint- 
iff did  lease  to  said  defendant  the  premises  above  described 

for  the  term  of years,  beginning  on  the day  of , 

18 — .  That  the  said  defendant  entered  into  the  possession  of 
said  premises  pursuant  to  the  provisions  of  said  lease,  and  was 

on  the day  of ,  18 — ,  and  now  is,  in  the  possession  and 

occupancy  of  the  said  premises.  That  it  was  specially  pro- 
vided in  said  lease  that  defendant  should  care  for  said  prem- 
ises in  a  proper  manner  and  should  not  commit  any  waste 
thereon. 

That  on  the day  of ,  18 — ,  the  defendant  wilfully, 

wrongfully  and  without  the  consent  or  authority  of  plaintiff, 
and  in  disregard  of  the  terms  of  said  lease  [here  state  acts  oj 

iVandemark    v.  Schoonmaker,   9  scarris  v.  Ingles,  12  Wend.  70(1 834\ 

Hun,  16  (1876).  ^  Greenly  v.  Hall,  3  Harr.  9  (Dt-'. 

2  Crockett  v.  Crockett,  2  O.  S.  180;  1844). 

Junks  V.  Langdon,  21  O.  S.  362.  SR.  S.,  sec.  4194 


J 
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waste],  thereby  greatly  injuring  and  permanently  lessening 
the  value  of  said  premises. 

[Allegation  as  to  threatened  acts  of  waste  may  he  added  here.'] 

That  by  reason  of  the  aforesaid  acts  of  the  defendant  plaintiff 
has  sustained  damages  in  his  said  premises  in  the  sum  of  $ . 

[^Prayer.] 

Sec.  1205.  Petition  by  judgment  creditor  to  restrain 
waste. — 

{Averment  of  judgment,  etc.] 

That  said  judgment  has  not  been  paid,  or  any  part  thereof; 

that  the  said  F.  W.  S.  departed  this  life  on  the day  of 

,  18 — ;  that  the  personal  estate  of  the  said  S.  has  been 

settled  by  the  executor  under  the  will  of  the  said  S,,  and  that 

under  the  decree  of  the  probate  court  of  county, , 

there  is  due  and  payable  to  this  plaintiff,  out  of  the  personal 
estate  of  the  said  deceased,  to  apply  on  the  said  judgment, 

$ ,  which  sura  has  not  yet  been  paid,  and  which  will  leave 

a  balance  due  thereon  of  the  sum  of  S • 

That  plaintiff  has  no  other  fund,  property  or  security  out  of 
or  from  which  to  collect  or  obtain  the  said  judgment  other 
than  the  real  estate  hereinafter  described,  which  said  real  es- 
tate belonged  to  the  said  S.,  deceased,  in  his  life-time,  and  is 
all  the  real  estate  of  which  he  died  seized,  and  upon  which 
said  real  estate  plaintiff's  said  judgment  is  a  valid  and  subsist- 
ing lien,  the  reasonable  cash  value  of  which  is  about  the  sum 
of  $ ,  said  real  estate  being  described  as  follows:  [Descrip- 
tion.] 

That  the  said  defendants  are  two  of  the  devisees  of  said 
real  estate  and  own  an  undivided  interest  therein,  and  are 
wholly  insolvent  and  without  pecuniary  responsibility. 

That  there  is  upon  said  real  estate  valuable  timber  which 
adds  greatly  to  its  value,  and  the  cutting  and  removal  of  the 
same  will  greatly  impair  its  value;  that  the  said  defendants 
and  their  agents  are  now  eno-a^ed  in  cuttino:  and  removing 
such  timber  and  are  committing  waste  on  said  premises, 
thereby  greatly  impairing  its  value,  and  are  thereby  impairing 
and  jeopardizing  the  security  of  this  plaintiff;  that  said  prem- 
ises, with  the  timber  and  wood  thereon,  are  insufficient  to  pay 
and  satisfy  the  said  plaintiff's  judgment,  and  if  said  defend- 
ants are  allowed  to  continue  cutting  and  removing  the  said 
timber,  plaintiff's  security  will  be  much  more  depreciated  and 
endangered. 

Wherefore  plaintiff  asks  that  the  said  defendants  and  each 
of  them,  their  agents  and  servants,  be  restrained  and  enjoined 
from  cutting  down,  falling  or  impairing  any  timber,  trees  or 
underwood  standing  or  growing  on  said  premises,  etc. 

Note.—  From  Vandemaik  v.  Schoonmaker,  9  Hun,  16.  See  ante,  sea  1201. 
There  is  no  good  reason  why  a  judgment  creditor  cannot  sustain  this  action. 
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It  is  stated  in  tho  syllabus  in  Lannin?  v.  Carpenter,  48  N,  Y.  408,  that  a  jucl<?- 
ment  creditor  having  a  mere  general  and  not  a  specific  lien  upon  real  estate 
cannot  sustain  an  action  for  waste.  But  in  the  opinion,  page  412,  the  court 
say :  "  If  the  plaintiff,  as  a  judgment  creditor,  could  sue  for  waste  committHd 
upon  the  real  estate  of  the  judgment  debtor,  he  could  only  recover  by  show- 
ing that  such  waste  damaged  or  endangered  his  judgment  security."  In 
that  case  there  was  no  such  allegation  or  proof. 

Sec.  1206.  Waste  — The  answer. —  It  is  not  waste  for  a 
widow  to  sell  growing  timber  on  wholly  unimproved  land,  as- 
signed to  her  for  dower,  to  raise  money  to  pay  taxes.^  Nor 
is  a  vendee,  in  possession  of  land  under  a  contract  of  sale,  lia- 
ble to  the  vendor  in  an  action  for  waste.^  An  answer  that 
the  defendant  purcha-sed  the.  lands  for  himself  and  wife,  and 
that  the  title  was  taken  in  the  name  of  the  plaintiff  with  the 
agreement  that  conveyance  was  to  be  made  to  the  defendant, 
asking  that  plaintiff  be  charged  as  trustee  and  compelled  to 
convey  as  per  agreement,  is  an  equitable  defense  and  may 
properly  be  made.^  It  is  no  defense  that  the  tenant  acted  in 
good  faith,  or  under  a  claim  or  right,  or  that  he  was  in  posses- 
sion claiming  title  in  fee,  when  the  waste  was  committed.*  In 
an  action  by  a  landlord  against  his  tenant  for  waste,  the  latter 
may  set  up  a  counter-claim  for  the  value  of  personal  property 
placed  upon  the  premises  during  the  tenancy,  and  which  the 
landlord  converted  by  preventing  its  removal.' 

1  Crockett  v.  Crockett,  2  O.  S.  180.  8 Zimmerman  v.  Amaker,  10  S.  C 

See  Wilkinson  v.  Wilkinson,  59  Wis.  98  (1877). 

557;     Allen    v.  McCoy,    8    O.    418;  4  Robinson  v.  Ki me,  70  N.  Y.  147. 

Schnebly  v.  Schnebly.  26  111.  116.  »  Gilbert  v.  Loberg,  86  Wis.  661. 

2Stauffer  v.  Eaton,  13  O.  323  (1884). 
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Sec.  1207.  Action  to  contest  will. —  An  independent  action 
to  contest  the  validity  of  a  will  may  be  instituted  by  parties 
interested.^  It  may  be  prosecuted  by  a  widow  even  though 
she  has  elected  to  take  under  the  will.''  Whether  or  not  a 
person  taking  under  a  will  may  be  put  to  an  election  is  a 
question  of  some  nicety.  It  can  only  be  done  when  the  will 
is  valid;  and  it  is  said  that  the  person  taking  under  a  will  is 
not  necessarily  estopped  from  contesting  its  validity.^  But 
he  may  be  required  to  repay  any  legacy  received,  or  bring 
the  money  into  court.*  All  the  devisees,  legators,  heirs  of  the 
testator,  and  all  interested  persons,  including  the  executor  or 
administrator,  should  be  made  parties  to  such  proceeding.' 
The  action  must  be  brought  within  two  years  from  the  time 
the  will  is  admitted  to  probate,  excepting  by  persons  under  a 
disability,  who  may  bring  it  within  two  years  after  the  dis- 


1  R.  S.,  sec.  5858. 

2  Carder  v.  Commissioners,  16  O.  S. 

35a 

3  Bates   V.  Smith,   3  W.  L.  B.  344 
(Hanu  Co.  D.  C.\ 

*Holt  V.  Rice.  54  N  H.  398;  Ham- 


ham  V.    Burchell,   3    Addams,   243; 
Bell  V.  Armstrong,  1  Addams,  365. 

s  R  S.,  sec.  5859.  Legatees  or  dev- 
isees are  necessary  parties.  Eddie  v. 
Park,  31  Mo.  513;  Janes  v.  Williams, 
31    Ark.  175;  Church   v.  Nelson,  35 


blett  V.  Hamblett,  6  N.  H.  333 ;  Bra-    O.  S.  688. 
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abilit}''  is  removed.'  And  the  action  is  saved,  when  some  only 
are  made  parties,  as  to  those  who  are  not  brought  in,  until 
after  the  limitation  has  expired.^ 

In  a  contest  of  a  will  the  forms  either  of  a  suit  in  chancer}'' 
or  of  a  petition  under  the  code  may  be  adopted ;  but  in  either 
case  an  issue  in  some  form  must  be  made,  whether  the  writing 
produced  be  the  last  will  of  the  testator  or  not.'  It  may  be 
made  up  either  in  the  pleading  or  by  an  order  on  the  journal/ 
The  petition  should  allege  some  interest  on  the  part  of  the 
plaintiff,  either  in  the  estate  of  the  testator  or  in  some  other 
matter  involved  in  the  contest,  stating  also  what  relation  the 
defendant  sustained  to  the  will,  as  well  as  the  death  of  the 
testator.*  A  copy  of  the  will  attached  to  the  petition  as  an 
exhibit  does  not  become  a  part  of  it  so  as  to  supply  any  aver- 
ments which  it  ought  to  contain.^  All  the  facts  which  were 
involved  when  the  will  was  admitted  to  probate  are  in  issue 
and  must  be  determined  de  novo?  But  the  court  has  nothing 
to  do  with  the  validity  or  invalidity  of  doubtful  legacies  or 
bequests.^  An  action  to  contest  a  will  which  had  been  revoked 
during  the  life-time  of  a  testator  may  be  sustained  b}'^  those 
who  would  be  entitled  to  the  real  estate  devised  if  the  will 
be  set  aside,  after  a  termination  of  a  life  estate  therein.'  An 
executor  is  not  bound  to  assume  the  burden  of  a  defense  in  a 
contest  of  a  will  by  the  heirs,  and  may  properly  throw  the 
same  upon  the  legatees  or  devisees.'"  A  will  which  has  been 
admitted  to  probate  upon  false  testimony  may  be  set  aside." 
A  petition  in  such  an  action  should  allege  the  death  of  the  tes- 
tator, his  ownership  of  property,  the  interest  of  the  plaintiff, 
the  probate  of  the  will,  and  the  reasons  why  the  will  should 
be  set  aside.''^  Error  will  not  lie  to  review  the  testimony  upon 
which  a  will  was  admitted  to  probate,  but  the  proper  method 
is  to  bring  an  action  to  contest  it.'^ 

'  R.  S.,  sec.  5866.  ^  Haynes  v.  Haynes.  33  O.  S.  598. 

2  Bradford  v.   Andrews,   20  O.  S.        8  Mears  v.  Hears,  15  O.  S.  90, 
208.  9  Myers  v.  Barrow,  3  O.  C.  C.  91. 

3  Brown  v.  Griffiths,  11  O.  S.  329  lo  Andrews  v.  Administiators,  7  0. 8. 
(1860).  143. 

*  R  S.,  sea  5861.  "  Fowler  v.  Young,  19  Kan.  150. 

*  Schmidt  v.  Boniersback,  Q\  Ind.       ^-  Fowler  v.  Young,  supra. 

63.  13  Hosier  v,  Harmon,  29  O.  S.  220. 

*  Schmidt  v.  Bomersback,  supra. 
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Sec.  1208.  Petition  to  contest  will  on  ground  that  it  was 
made  under  undue  influence. — 

The  plaintiff  shows  to  the  court  that  on  the day  of 

,  18 — ,  B.  M.,  of  township, county,  Ohio,  the 

father  of  plaintiff,  died,  leaving  plaintiff  his  only  child  and  heir 
at  law. 

On  the day  of ,  18,  a  certain  paper  writing,  pur- 
porting to  be  the  last  will  and  testament  of  said  B.  M.,  boar- 

ing  date  of  the day  of ,  18 — ,  was  presented  to  and 

admitted  to  ])robate  by  the  probate  court  of  said  county;  that 
said  paper  writing  remains  in  said  court  as  a  portion  of  the 
records  thereof.  A  copy  of  the  same  is  hereto  annexed,  marked 
"  Will,"  as  an  exhibit.  Letters  testamentary  were  issued 
thereon  by  said  probate  court  to  K  P.  as  executor,  who  is  now 
acting  as  such.  By  the  terms  of  said  paper  writing  the  de- 
fendants are  named  as  legatees,  and  as  several  devisees  of  said 
B.  M.,  deceased. 

The  plaintiff  now  avers  that  the  said  paper  writing  is  not 
the  last  will  and  testament  of  said  B.  M.,  for  said  B.  M.,  at  the 
date  of  said  paper  writing,  and  for  some  years  prior  thereto, 
was  not  of  sound  mind  and  memory,  but  by  reason  of  age  and 
protracted  excessive  drinking  was  mentally  incapacitated 
from  making  a  will  or  a  proper  distribution  of  his  property, 
and  was  persuaded  and  coerced  into  signing  said  paper  by  the 
undue  influence  of  the  defendant  C.  M.,  others  conspiring 
with  her,  and  by  the  false,  fraudulent  and  collusive  repre- 
sentations of  said  C.  M.,  and  by  others  at  her  suggestion,  in- 
fluencing and  prejudicing  the  weak  mind  of  said  B.  M.  Some 
of  the  said  improper  means  and  representations  resorted  to 
were  as  follows:  Said  C  represented  to  plaintiff's  father  that 
plaintiff  spoke  disrespectfully  of  him,  had  called  him  vile 
names  —  this  was  false.  Plaintiff  further  says  said  will  was 
not  executed  as  required  by  law. 

Plaintiff  further  says  that  the  said  paper  writing  and  the 
bequests  therein  were  procured  and  made  by  the  exercise  by 
said  0.  M.  of  undue  influence  over  the  mind  of  plaintiff's  father, 
so  that  the  paper  writing  does  not,  because  of  such  undue  in- 
fluence, speak  his  wish  and  will. 

Plaintiff  therefore  prays  that  an  issue  be  made  up  and  tried 
as  to  whether  said  paper  writing  is  the  last  will  and  testa- 
ment of  said  B.  M. ;  that  said  will  be  set  aside;  that  the  same 
be  found  and  declared  not  the  last  will  and  testament  of  said 
B.  M.,  and  for  such  further  and  other  order  and  relief  author- 
ized by  law.  M.  &  C,  Attorneys  for  Plaintiff. 

Note. —  From  Paull  v.  Mundy,  Supreme  Court,  unreported.  See  form  in 
Wa>;ner  v.  Ziegler,  44  O.  S.  59.  As  to  evidence  necessary  where  the  issue 
is  tlie  capacity  of  the  testator,  see  James  v.  Sutton,  36  Neb.  393. 
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Sec.  1209.  Petition  to  contest  yalidity  of  nuncupative 
will.— 

On  or  about  the day  of ,  18 — ,  ]\L  A.  P.,  the  wife 

of  the  said  G.  O.  P.,  died  leaving  an  only  child  and  son,  O.  I.  P., 
issue  of  her  marriage  with  the  said  G.  O.  P.,  and  her  heir  at 
law. 

That  on  the day  of ,  18 — ,  a  certain  paper  writing 

purporting  to   be  the   verbal  last  will  and  testament  of  the 

said  M.  A.  P.,  bearing  date  of  the  day  of ,  18 — ,  was 

presented  to,  and  admitted  to  probate  by,  the  probate  court  of 

said  county  of ,  and  is  recorded  in  book ,  pages , 

of  the  records  of  wills  in  said  court;  no  letters  of  adminis- 
tration or  testamentary  being  issued  thereon,  and  no  executor 
nor  administrator  thereof,  or  of  the  estate  of  the  said  M.  A.  P., 
having  been  nominated  in  said  paper  nor  appointed  by  said 
court  of  probate, 

B}'  the  terms  of  said  paper  writing  the  defendants,  O.  D.  Y., 
S.  v.,  A,  K.  V.  and  A.  Y.,  brothers  of  the  said  M.  A.  P.  and 
the  said  O.  I.  P.,  are  named  as  the  several  legatees  of  said 
M.  A.  P. 

Said  paper  writing  is  not  the  last  will  and  testament  of  the 
said  M.  A.  P.  The  said  M.  A.  P.  did  not  make  the  statements 
contained  in  said  pretended  will,  neither  did  she  state,  expres^ 
nor  suggest  the  words,  contents  or  substance  thereof,  nor  the 
terms  thereof,  nor  any  part  thereof.  Neither  did  the  said 
M.  A.  P.  call  on  O.  D.  Y.  and  E.  J.  Y.  nor  either  of  them,  nor 
any  one  else,  to  either  write  or  witness  the  said  paper  writing, 
as  her  last  will  or  otherwise,  and  in  fact  was,  at  the  time  said 
pretended  will  purports  to  have  been  made,  of  unsound  mind 
and  memory,  and  therefore  incapable  of  comprehending  the 
terms  or  understanding  the  effect  thereof.  Said  pretended 
will  purports  to  be  subscribed  by  two  witnesses  only,  to  wit, 
by  the  said  legatee,  O.  D.  Y.,  and  E.  J.  Y.,  who  then  was  and 
now  is  his  wife. 

That  the  said  O.  I.  P.  died  under years   of  age  while 

yet  a  young  unmarried  child,  and  soon  after  his  mother,  said 
M.  A.  P.,  leaving  no  children  nor  their  legal  representatives, 
nor  wife  relict  to  himself,  and  leaving  no  brothers  nor  sisters 
of  the  said  O.  I.  P.  of  the  whole  blood,  nor  any  their  legal 
representatives,  nor  leaving  any  brothers  nor  sisters  of  the 
half  blood  to  the  said  O.  I.  P.,  nor  any  their  legal  representa- 
tives, but  leaving  the  said  contestant,  G.  O.  P.,  his  father  and 
only  heir  at  law. 

The  plaintiff  and  contestant  therefore  prays  that  an  issue 
be  made  as  to  whether  said  paper  writing  is  the  last  will  and 
testament  of  the  said  M.  A.  P.,  and  that  the  same  may  be  set 
aside,  and  for  other  relief.  R.  &  W.,  Attorneys. 

Note.—  From  Vrooman  v.  Powers,  47  O.  S.  191.  R.  S..  seo  5991-  A  will 
cannot  be  valid  if  one  of  the  witnesses  is  a  leo;atee  thereunder,  il  O.  S.  191. 
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Sec.  1210.  Petition  to  set  fraudulent  will  aside. — 

On  or  about  the day  of ,  18 — ,  one  W.  M.  died  at 

-,  seized  and  possessed  in  fee-simple  of  the  following  real 


estate,  situate  in  and  described  as  follows:  [^Description.'] 

That  the  said  W.  M.  died  unmarried,  and  without  issue,  but 
leaving  the  plaintiff  his  only  next  of  kin  and  heir  at  law. 
That  the  said  W.  M.  died  without  having  made  any  dispo- 
sition of  his  said  estate,  or  any  part  thereof,  by  will  or  other- 
wise.    That   on   or   about  the  day  of  ,  18 — ,  the 

defendant  D.  J.,  fraudulently  intending  to  cheat  and  defraud 
the  plaintiff  in  the  premises,  falsely  and  fraudulently  wrote 
and  forged  a  paper  in  the  words  and  figures  following  and 
purporting  to  be  the  last  will  and  testament  of  said  W.  M., 
to  wit:  [Copy  of  will.] 

That  on  the day  of  ,  18 — ,  said  paper  writing  so 

purporting  to  be  the  last  will  and  testament  of  said  W.  M., 

deceased,  was  presented  to  the  probate  court  of county 

for  probate,  and  on  the day  of ,  18 — ,  one  A.  B.  and 

C.  D.  appeared  before  the  said  probate  court  and  falsely  tes- 
tified that  said  W.  M.  made  said  paper  writing  as  his  last  will 
and  testament;  and  thereby  intending  to  cheat  and  defraud 
this  plaintiff,  the  said  A.  B.  and  C.  D.  falsely  made  oath  that 
they  saw  the  said  W.  M.  make  and  execute  said  paper  writing 
as  his  last  will  and  testament,  and  that  they  signed  and  sub- 
scribed their  names  thereto  as  witnesses,  in  the  presence  of 
the  said  W.  M.  and  at  his  request,  when  they  each  well  knew 
that  the  said  W.  M.  did  not  make  and  execute  said  pretended 
will,  and  well  knowing  the  same  to  be  false  and  forged  as 
aforesaid. 

Plaintiff  therefore  asks  that  said  pretended  will  may  be 
adjudged  false,  fraudulent  and  void,  and  that  all  proceedings 
had  thereunder  be  declared  null  and  void,  and  that  the  plaint- 
iff may  be  restored  to  all  rights  in  the  premises,  as  the  sole 
heir  at  law  of  the  said  W.  M.,  deceased,  the  same  as  if  said 
pretended  will  had  not  been  admitted  to  probate,  and  for  all 
other  proper  relief. 

Note. —  Adapted  from  Fowler  v.  Young,  19  Kan.  150. 

Sec.  1211.  Answer  in  proceedings  to  contest  nuncupative 

will.— 

That  the  said  will  in  the  petition  named  is  the  valid  nuncu- 
pative last  will  and  testament  of  the  said  testatrix,  M.  A.  P., 
deceased,  and  that  the  same  was  made  in  her  last  sickness, 
was  reduced  to  writing  and  subscribed  by  two  competent 
disinterested  witnesses  within  ten  days  after  the  speaking  of 
the  testamentary  words,  and  was  so  made  when  said  testatrix 
was  of  sound  mind  and  memory  and  not  under  any  restraint, 
and  that  at  the  time  said  testamentary  words  were  spoken 
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she  called  upon  some  persons  then  present  to  bear  testimony 
to  said  disposition  of  her  property  as  her  will. 

Wherefore  said  defendants  pray  that  said  will  may  be  es- 
tablished as  the  valid  last  will  and  testament  of  said  testatrix, 
and  that  they  may  recover  their  costs  of  suit. 

A.  &  A.,  Attorneys  for  Defendants. 

Note. —  See  Vrooman  v.  Powers,  47  O.  S.  191. 

Sec.  1212.  Answer  of  legatee  in  contest  of  will. — 

And  now  comes  M.  H.,  one  of  the  defendants  herein,  and 
for  answer  to  petition  of  plaintiff  says  that  he  admits  the 

death  of  B.  M.  on ,  18 — ,  and  that  plaintiff  is  his  only 

child  and  heir  at  law.     He  further  says  that  said  B.  M.  made 

a  last  will  and  testament,  bearing  date ,  18 — ,  which 

was  duly  admitted  to  probate,  by  the  probate  court  of  this 

count}',  on ,  18 — ;  and  that  letters  testamentary  thereon 

were  duly  issued  to  R.  P.,  as  executor,  who  thereupon  quali- 
fied, and  has  ever  since  acted  as  such.  This  defendant  further 
says  that  by  said  last  will  and  testament  of  said  B.  M.  he  is 
named  as  one  of  the  legatees  and  devisees.  Further  answer- 
ing, this  defendant  denies  all  the  allegations  in  the  petition 
contained  and  avers  that  said  B.  M.  was  at  the  time  of  making 
said  last  will  and  testament  of  sound  mind  and  memory;  that 
he  was  under  no  undue  influence  whatever;  and  that  he  was 
not  persuaded  or  coerced  into  signing  said  last  will  and  testa- 
ment, but  that  he  made  the  same  freely  and  voluntarily. 

Wherefore  this  defendant  prays  that  an  issue  be  made  up 
as  to  whether  said  paper  writing  is  the  lust  will  and  testament 
of  said  B.  M. ;  that  the  same  may  be  declared  to  be  the  valid 
last  will  and  testament  of  said  B.  M, ;  and  for  all  proper 
relief. 

Note. —  From  Paull  v.  Mundy,  Supreme  Court,  unreported. 

Sec.  1213.  Action  to  construe  will. —  A  civil  action  may 
be  maintained  under  the  code  by  any  executor,  administrator, 
guardian  or  other  trustee  against  the  creditors,  legatees,  dis- 
tributees or  other  parties,  asking  the  direction  or  judgment 
of  the  court  in  any  matter  respecting  the  trust,  estate  or  prop- 
erty to  be  administered,  and  to  have  the  rights  of  the  parties 
in  interest  determined  in  the  same  manner  and  as  fully  as  was 
formerly  done  in  chancery.  If  such  persons  refuse  after  hav- 
ing been  requested,  any  creditor,  legatee,  distributee  or  other 
person  making  the  request  may  institute  the  action.'     This 

1 R  S.,  sec.  6202 ;  Gordon  v.  Groes-  stine,  4  O.  G  C.  235 ;  Noble  v.  Martin, 
beck,  1  O.  C.  C.  320 ;  Farrar  v.  Faleu-    4  O.  C.  C.  365. 
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action  may  be  maintained  only  in  cases  where  a  trust  is  in- 
volved, or  where  the  executor  has  some  duty  to  perform  in 
carrying  out  the  provisions  of  the  will.  The  suit  will  not  be 
entertained  to  construe  a  will  upon  a  state  of  facts  which  has 
not  arisen,  nor  upon  a  matter  which  is  future  and  uncertain.* 
An  heir  at  law  or  next  of  kin  who  is  hostile  to  a  will  cannot 
maintain  the  action.^  Nor  can  a  person  who  is  not  an  exec- 
utor, or  in  any  sense  a  trustee,  ask  the  instructions  or  advice' 
of  the  court.  It  must  be  by  some  one  having  an  interest'  It 
is  well  settled  that  an  executor  charged  with  the  execution  of 
a  trust  may,  when  he  has  reasonable  doubt  as  to  the  disposi- 
tion of  the  trust,  independently  of  statute,  apply  to  a  court  of 
equity  for  direction.*  The  action  cannot  be  brought  for  the 
mere  purpose  of  obtaining  the  opinion  of  a  court  upon  its  con- 
struction when  no  trust  is  involved.*  In  an  action  for  the  opin- 
ion and  direction  of  a  court  in  respect  to  a  trust  which  has  been 
created  for  public  charitable  purposes,  the  duties  of  the  trustee 
may  be  enforced,  or  the  trustee  removed  and  another  ap- 
pointed; but  in  no  event  can  the  heirs  assert  any  title  incon- 
sistent therewith.®  The  petition  in  an  action  to  obtain  con- 
struction of  a  will  should  state  that  the  testator  left  property, 
whether  real,  personal,  or  both.''  It  is  said  that  a  court  of 
law  is  as  competent  as  a  court  of  equity  to  consider  a  will  or 
other  instrument,  when  rights  sought  to  be  asserted  are  de- 
pendent upon  its  construction;  that  heirs  claiming  as  dis- 
tributees cannot  in  a  separate  proceeding,  the  only  purpose  of 
which  is  the  recovery  of  their  distributive  shares  in  the  tri- 
bunal whose  province  alone  it  is  to  adjust  these  matters,  ask 
a  construction  of  the  will.* 

1  Chase  v.  Isherwood,  1  Toledo  Le-  Coiry  v.  Flpininfr.  29  O.  S.  147 ;  Cliip- 
gal  News,  123  (Lucas  Co.  C.  P.,  1894),  man  v.  Moutgomery.  63  N.  Y.  221 ; 
citing  3  Pomeroy's  Equity,  sees.  1106,  Walrath  v.  Handy,  24  How.  Pr.  353. 
1157 ;  Rathgeb  v.  Mauck,  35  O.  S.  503.        «  Cincinnati  v.  McMicken,  6  O.  G 

2  Chipman  v.  Montgomery,  63  N.  Y.  C.  1 88. 

231.  'Walrath    v.    Handy,  24  How.  Pr. 

»Wahath  v.  Handy,  24  How.  Pr.  353. 

353.  8  Bowen  v.  Bowen,  38  O.  a  426 ; 

<  Rathgeb  v.  Mauck,  35  O.  S.  503-5.  R.  S.,  sec.  6195. 

» Collins   V.   Collins,  19  O.  a  468; 
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Sec.  1214:.  Petition  by  executor  for  construction  of  will 
and  direction  as  to  distribution. — 

The  plaintiff  says  that  on  the  day  of  ,  18 — ,  the 

said  N.   C,  then  in  full  life,  and  being  a  resident  of  

county,  Ohio,  made  and  published  his  last  will  and  testament, 
and  therein  and  thereby  disposed  of  all  his  real  and  personal 
estate  in  the  manner  following  —  that  is  to  say:  [State  man- 
ner.'\ 

That  on  or  about  the day  of ,  18 — ,  the  said  IST.  C, 

then  a  resident  of  said  county,  departed  this  life,  leav- 
ing said  last  will  and  testament  unrevoked  and  in  full  force, 
and  also  possessed  of  a  large  amount  of  real  and  personal 
property,  and  leaving  as  his  widow  the  said  S.  C.  C,  and  the 
following  named  persons  as  his  only  heirs  at  law :  L.  C,  B.  F. 
and  J.  M,  C,  three  of  the  legatees  named  in  said  will;  S.,  one 
of  the  legatees  named  in  said  will,  and  now  intermarried  with 
and  the  wife  of  said  R.  W.  M. ;  M.  B.,  now  M.  B.  P.,  also  one 
of  said  legatees,  and  the  wife  of  T.  F.  P. ;  and  E.  A.,  also  one 
of  said  legatees,  and  now  the  wife  of  F.  P.  W. ;  also  said  W.  P., 
one  of  said  legatees,  and  a  grandson  of  said  N.  C,  deceased, 
and  now  a  minor  of  the  age  of  fourteen  years. 

On  the day  of ,  18 — ,  the  said  last  will  and  testa- 
ment was  filed  in  the  probate  court  of  said county,  duly 

proved  and  admitted  to  record  in  said  court,  and  duly  re- 
corded; and  on  the  same  day  the  said  L.  C.  C,  who  is  named 
as  executor  in  said  will,  was  duly  appointed  and  qualified  as 
the  executor  of  said  will  by  said  probate  court  and  at  once 
entered  upon  the  duties  of  his  trust. 

On  the  day  of  ,  18 — ,  said   S.  C.  C.  was,  by  said 

probate  court,  duly  appointed  the  guardian  of  the  person  and 
estate  of  said  TV.  P. 

The  plaintiff  therefore  says:  That  by  reason  of  the  in- 
sutficiency  of  the  funds  in  his  hands  to  pay  all  the  specific 
legacies  in  full,  and  by  reason  of  the  indebtedness  of  said  leg- 
atees to  said  estate  and  the  payments  aforesaid  made  by  this 
plaintiff  as  aforesaid,  for  the  use  and  benefit  of  said  L.  C.  C, 
B.  F.  C.  and  J.  M.  C,  and  the  use  and  occupancy  of  said  W. 
and  husband  of  said  real  estate  as  aforesaid,  and  the  rents  re- 
ceived by  the  plaintiff,  he  is  unable  safely  to  make  distribu- 
tion under  said  will  or  otherwise. 

He  therefore  prays  the  direction  and  judgment  of  the 
court,  a  proper  distribution  of  said  funds,  and  the  proper  con- 
struction of  said  will,  and  the  rights  of  the  several  parties  in 
interest,  and  for  all  other  just  and  proper  relief. 

M.  &  H., 
Attorneys  for  Plaintiff. 

Note. —  From  Hegler  v.  Priddy,  Supreme  Court,  unreported. 
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Sec.  1215.  Petition  by  executor  for  construction  of  par- 
ticular clause  of  will. — 

Plaintiff  is  the  duly  appointed  and  qualified  executor  of  the 
last  will  and  testament  ot"  A.  P.,  deceased,  and  is  now  engaged 
in  the  active  administration  of  said  trust.     His  intestate  died 

on,  to   wit, ,  18 — ,  in  this  county,  and  his  last  will  and 

testament  and  the  codicil  thereto,  a  copy  of  which  is  hereto 
attached  marked  Exhibit  A,  and  made  a  part  hereof,  was  duly 
admitted  to  probate  in  the  probate  court  of  said  county  on 
,  18-. 

Said  will  provides  that,  after  the  payment  of  certain  expenses 
antl  specific  legacies,  the  executor  shall  sell  all  the  real  estate 
of  which  testator  died  seized,  and  add  to  the  proceeds  thereof 
whatever  may  remain  of  the  personalty,  and  divide  the  sum 
into  four  equal  parts,  one  of  which  parts  is  given  to  a  grand- 
son, G.  Y.,  and  another  to  his  daughter,  J.  A.  S.,  and  then  the 
will  proceeds  to  say:  \^Gopy  of  clause  to  he  construed.] 

The  will  then  requests  that  said  E.  and  I.  shall  be  consulted 
as  to  the  selections  of  the  real  estate  to  be  so  purchased  for 
them,  and  directs  that  until  so  invested  the  fund  shall  be  put 
at  interest  on  mortgage  security,  etc. 

The  said  son,  I.  P.,  died  before  the  testator,  leaving  surviv- 
ing him,  as  his  only  heirs  at  law,  the  defendants  J.  P.  and 
M.  P.  Plaintiff  is  in  doubt  as  to  the  true  construction  of 
said  will,  and  especially  as  to  the  clause  above  quoted,  so  far 
as  it  concerns  the  portion  set  apart  to  the  son  I.  and  his  chil- 
dren, in  respect  to  his  share.  Plaintiff  suggests  whether  it  is 
not  the  true  construction  of  said  will  that  the  direction  to  in- 
vest in  land  was  not  for  the  sole  benefit  of  his  said  son  I.,  and 
that  since  he  is  now  dead,  the  portion  to  go  to  his  children 
may  not  be  paid  to  them  severally  in  money. 

Plaintiff  is  also  in  doubt  as  to  the  meaning  of  the  word 
"children"  in  said  clause  of  the  will  in  reference  to  I.'s  por- 
tion—  whether  it  means  only  his  two  sons  J.  and  M.,  who 
survived  both  him  and  the  testator,  or  whether  it  includes  his 
three  said  grand-daughters  as  well. 

Wherefore  plaintiff  asks  that  said  defendants  may  be  re- 
quired to  answer  and  set  up  any  claims  they  may  have  under 
said  will  or  otherwise  in  regard  thereto,  that  the  same  may 
be  determined  and  settled;  and  that  the  court  give  judgment, 
and  direction  in  regard  to  the  true  construction  of  said  clause, 
of  said  will,  and  as  to  what  plaintiff's  duties  are  in  the  prem- 
ises, and  for  all  proper  relief.  S.  &  S., 

Attorneys  for  Plaintiff. 

Note.— From  Woolley  v.  Paxson.  Supreme  Court,  unreported,  No.  1018. 
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Sec.  1216.  Answer  of  guardian  in  proceedings  for  con- 
struction, claiming  property  in  dispute. — 

Now  comes  A.  L.  W.,  guardian  of  P.  W.,  and  represents 
that  on  the day  of ,  18 — ,  he  was  appointed  guard- 
ian of  the  person  and  estate  of  P.  W.,  the  defendant  herein,  a 

minor,  by  the court  of  county, ;  that  he  gave 

bond  as  such  guardian  and  is  still  acting  as  such.  He  repre- 
sents that,  at  the  time  of  the  execution  of  said  will  in  the 
petition  described  by  said  A.  P.,  there  were  living  the  fol- 
lowing children  of  I.  P.,  one  of  the  devisees  mentioned  in 
section  8  of  said  will,  to  wit:  J.  P.,  M.  P.,  etc.;  that  during 
the  life-time  of  said  testator,  but  after  the  execution  of  said 
will,  the  said  I.  P.  died  intestate,  leaving  surviving  him,  as  his 
heirs  at  law,  J.  P.,  M.  P.,  the  children  of  K  C.  and  P.  W., 
the  only  child  of  said  E.  W.,  deceased,  and  who  died  intestate, 
and  that  all  of  said  heirs  are  still  living.  Plaintiff  further 
represents  that  under  said  will  he  is  entitled,  as  the  guardian 
of  said  P.  W.,  to  the  share  of  said  estate  which  would  have 
passed  to  the  mother  of  said  P.  W.  had  she  survived. 

Wherefore  he  prays  that  upon  the  final  hearing  of  said  cause 
the  said  will  of  said  A.  P.  may  be  so  construed  as  to  vest  in 
this  defendant  as  such  guardian  the  share  of  the  said  E.  W., 
deceased,  and  for  such  other  and  further  relief  as  the  nature 
of  the  case  may  require. 

Note. —  From  Woolley  v.  Paxson,  Supreme  Court,  unreported.  No.  1018. 
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CHAPTEK  93. 


Sec.  1217.  Relief   after  judgment  — 
How  obtained. 
1218.  Same  continued — Grounds 
of  relief. 


Sec.  1219.  Formal  parts  of  petition  to 
vacate  judgment 


Sec  1217.  Relief  after  judgment.  —  How  obtained. —  Ade- 
quate remedy  is  provided  for  relief  after  judgment  by  which 
the  court  of  common  pleas  or  circuit  court  may  vacate  or 
modify  its  own  judgment  after  the  term  at  which  it  was  ren- 
dered.' The  manner  of  proceeding  to  obtain  this  relief  depends 
upon  the  grounds  upon  which  it  is  based.  If  it  is  desired  to 
correct  mistakes  or  omissions  of  the  clerk,  or  an  irregularity 
in  obtaining  a  judgment  or  order,  the  course  marked  out  by 
the  code  is  to  file  a  motion  for  that  purpose.  The  motion 
should  be  placed  on  the  motion  docket  and  heard  as  other  mo- 
tions, after  reasonable  notice  thereof  is  given  to  the  adverse 
party  or  his  attorney .^  A  motion  to  vacate  a  judgment  be- 
cause of  its  rendition  before  the  action  regularly  stood  for  trial 
can  be  made  only  in  the  first  three  days  of  the  succeeding 
term.' 

"When  relief  is  asked  upon  any  of  the  other  enumerated 
grounds  it  must  be  in  the  form  of  a  petition,  duly  verified,  set- 
ting forth  the  judgment  or  order,  and  the  grounds  upon  which 
it  is  claimed  it  should  be  modified  or  vacated.  If  the  party  fil- 
ing the  petition  was  a  defendant  in  the  action  against  which 
he  is  seeking  relief,  he  must  state  his  defense  thereto.  A  sum- 
mons must  be  issued  upon  the  filing  of  the  petition  and  regu- 
larly served  as  in  the  commencement  of  an  action.*     A  person 


I O.  Code,  see.  5354. 
^O.  Code,  sea  53.57. 
73 


«  O.  Code.  sec.  5357. 
«0.  Code,  sec.  5358. 
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making  application  for  relief  under  this  provision  submits 
himself  to  the  jurisdiction  of  the  court  and  is  bound  by  any 
judgment  that  may  be  rendered.^  It  is  a  special  proceeding, 
however,  from  which  error  may  be  prosecuted.^ 

The  course  to  be  pursued  by  the  court  in  the  hearing  of 
the  matter  is  to  first  try  and  decide  upon  the  grounds  to  va- 
cate a  judgment  or  order  before  trying  or  deciding  upon  the 
validity  of  the  defense  or  cause  of  action.^  A  judgment  can- 
not be  vacated  until  it  is  adjudged  that  there  is  a  valid  de- 
fense.* In  some  cases  the  question  to  be  tried  and  determined 
may  be  decided  by  an  inspection  of  the  record,  and  in  others 
by  the  testimony  of  witnesses.  In  all  cases  the  question  as  to 
the  right  to  relief  must  be  tried  and  decided  by  the  court ; 
and  when  it  is  found  that  a  ground  exists  for  the  vacation  or 
modification  of  a  judgment,  the  case  is  not  then  ready  for  a 
final  judgment  of  vacation  or  modification.  If  the  proceed- 
ing to  vacate  be  by  motion,  the  party  seeking  relief  should 
then  be  required  to  file  his  answer  to  the  original  petition, 
and  the  case  would  then  proceed.  If  by  petition,  in  which 
matters  of  defense  are  set  forth  in  issuable  form,  an  issue 
may  be  taken  by  demurrer  or  reply.  If  the  issue  is  thus 
made  up,  the  case  must  be  tried  as  in  other  cases.*  This, 
however,  is  not  the  ordinary  course  to  be  pursued.  The 
merits  of  the  grounds  for  vacation  or  modification  should  first 
be  determined,  and  then  the  issues  as  to  the  validity  of  the 
alleged  defense  should  be  made  up  by  proper  pleadings,  and 
tried  as  in  other  cases.^  The  court  should  not,  after  having 
found  grounds  for  the  vacation  of  a  judgment  or  order,  pro- 
ceed to  adjudge  the  validity  of  a  defense  thereto  when  a  right 
to  trial  by  jury  existed  therein.^  A  person  seeking  relief  under 
this  provision  may  obtain  an  injunction  suspending  the  pro- 
ceedings against  which  relief  is  sought.® 

Sec.  1218.  Same  continued  —  Grounds  of  relief. —  As  the 
design  is  merely  to  briefly  point  out  the  mode  of  proced- 
ure under  this  provision,  it  is  not  necessary  to  here  state  the 

» Watson  V.  Paine,  25  O.  S.  340.  6-Watson  v.  Paiue,  25  O.  S.  340. 

2Taylorv.  Fitch,  12  O.  S.  160.  nVatson  v.  Paine,   25  O.   S.  340; 

3  O.  Code,  sec.  5359.  Frazier  v.  Williams.  24  O.  S.  625. 

♦O.  Code,  sec.  5360.  ^o.  Code.  sec.  5361. 
•Watson  V.  Paiue,  25  O.  S.  345. 
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grounds  upon  which  relief  may  be  based,  or  the  adjudications 
touching  upon  these  various  grounds,  as  that  has  been  well 
done  by  another.^  A  minor  may,  at  any  time  within  one  year 
after  his  arrival  at  the  age  of  majority,  seek  relief  under  this 
provision.'  Proceedings  to  vacate  or  modify  a  judgment  or 
order  upon  the  ground  of  fraud,  or  for  erroneous  proceedings 
against  an  infant  or  person  of  unsound  mind,  or  because  of 
unavoidable  casualty  or  misfortune  preventing  the  party  from 
prosecuting  or  defendmg,  must  be  commenced  within  two 
years  after  the  rendition  of  the  judgment  or  order  complained 
of;  and  for  mistake,  neglect  or  omission  of  the  clerk,  or  irreg- 
ularity in  obtaining  a  judgment  or  order  within  three  years, 
and  for  judgments  upon  warrants  of  attorney  for  more  than 
was  due,  when  defendant  was  not  summoned  or  otherwise 
legally  notified  within  two  years  after  notice,  and  when  the 
judgment  or  order  was  obtained  upon  false  testimony  the 
proceedings  may  be  commenced  after  the  guilty  party  is  con- 
victed, if  conviction  be  within  two  years  from  the  rendition 
of  the  judgment.^ 

Sec.  1219.  Formal  parts  of  petition  to  vacate  judgment. 

[^Caption.'] 

Plaintiff  states  that  at  the terra,  18—,  of  the  court  of 

common  pleas  of county,  Ohio,  in  a  certain  cause  therein 

pending,  wherein was  plaintiff  and  this  defendant 

was  defendant,  the  said  A.  B.  recovered  a  judgment  against 
this  plaintiflF  for  the  sum  of  % [or  state  nature  of  judgment]. 

That  said  judgment  was  rendered  [state  any  grounds  under 
sec.  635  4-]. 

That  the  plaintiff  had  a  valid  defense  to  said  action,  to  wit: 
[State  defense.'] 

Plaintiff  therefore  asks  that  the  said  judgment  so  rendered 

by  said  court  in  said  action  on  the day  of ,  18 — ,  be 

vacated  and  annulled,  and  that  the  plaintiff  herein  be  allowed 
to  set  up  his  defense  thereto  that  he  may  have  the  same  de- 
termined and  adjudged,  and  for  all  other  relief  as  may  seem 
proper. 

»Whittaker8    Ohio     Civil    Code,        !« O.  Code,  sec.  5330. 
pp.  242-246.  3  o.  Code,  sec.  536a 
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Sec.  1220.  Introductory. —  Judgments  when  duly  rendered 
cannot  be  collaterally  impeached  except  upon  a  question  of 
jurisdiction,  and  are  conclusive  between  the  parties.^  For 
this  reason  it  is  highly  important  that  a  judgment  or  decree 
should  be  as  nearly  correct  as  it  is  possible  for  it  to  be.  To 
this  end  provision  is  made  for  review.  When  a  judgment 
has  been  erroneously  rendered  which  afifects  substantial  rights, 
the  injured  party  may  have  the  same  reviewed  by  error  or  re- 
tried by  an  appellate  court,  according  to  the  nature  of  the 
case.  It  is  one  of  the  most  important  features  of  our  juris- 
prudence that  ample  provision  is  made  for  reviewing  and  cor- 
recting prejudicial  errors. 

The  word  "  appeal "  does  not  have  the  same  meaning  in  all 
jurisdictions.  It  was  unknown  at  common  law, —  writs  of  error 
and  certiorari  answering  the  same  purpose.  In  American  juris- 
prudence like  systems  are  differently  named,  thereby  causing 
some  confusion.  In  some  states  "appeal"  means  the  same 
thing  as  "error  "  in  other  states  —  that  is,  errors  are  reviewed 
under  the  erroneous  name  of  appeal;  while  others  adopt  ap- 
peal in  its  proper  sense,  as  transferring  a  case  to  a  higher 
court  for  a  trial  de  novo,  and  a  petition  in  error  to  review 
errors  committed,  which  will  be  treated  in  the  succeeding 
chapters  in  the  order  named.  Because  of  the  difference  in 
systems,  the  treatment  of  these  two  subjects  must  be  confined 
to  the  procedure  in  Ohio,  though  the  general  principles  may 
be  applicable  where  a  like  system  prevails. 

1  Ludlow  V.  Kidd,  3  O.  541 ;  Anderson  v.  Same,  8  O.  lOa 
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APPEAL. 


Sec  1221.  Nature  of  appellate  pro- 
ceedings. 

1332.  What  courts  have  appel- 
late jurisdiction  in  Ohio. 

1223.  Appellate  jurisdiction  of 
court  of  common  pleas. 

1234.  Appellate  jurisdiction  of 
circuit  court. 

1335.  Same  continued  —  Right 
to  appeal  depends  upon 
character  of  relief 
sought 

1226.  Same  continued  —  Appeal 
in  foreclosure  proceed- 


Sea  1227.  Notice  of  appeal  must  be 
given. 

1228.  Appeal  bond,  when  given. 

General  requisites. 

1229.  Appeal  of  separate  inter- 

ests. 

1230.  Staying  execution. 
Suspension  of  judgment. 
Practice  and  pleading  on 

appeal 
Same  continued  —  Objec- 
tions raised  in  appellate 
court. 
1234.  The  mandate. 


1231. 
1233. 

1233. 


Sec.  1221.  Nature  of  appellate  proceedings. —  An  appeal 
is  a  proceeding  by  which  a  case  is  transferred  from  one  court 
to  another  to  be  tried  de  novo.  As  soon  as  the  appeal  is  per- 
fected, the  whole  case,  with  all  the  issues,  is  transferred  to 
the  appellate  court  for  retrial,^  even  though  between  some  of 
the  parties  there  were  issues  triable  by  jury.'^  The  entire 
case,  and  not  merely  errors  committed  by  the  inferior  court, 
is  transferred.  The  appeal  must  be  from  a  final  decree  or 
judgment,'  and  not  merely  from  the  various  interlocutoi'v 
orders  upon  motions.'* 

As  appeals  are  regulated  in  the  various  jurisdictions  by 
particular  statutes,  the  subject  must  necessarily  be  here  treated 
with  reference  to  special  provisions.  In  some  states  appellate 
proceedings  serve  the  purpose  of  a  review  of  errors.  In  Ohio 
a  separate  proceeding  is  provided  for  the  express  purpose  of 
reviewing  errors.     And  when  a  party  is  dissatisfied  with  the 


iLong  V.  Hitchcock,  3  O.  274; 
Brown  v.  Kuhn,  40  O.  S.  468 ;  Taff  v. 
Hewett,  1  O.  S.  511;  Brewster  v. 
Anderson,  1  O.  C.  C.  483. 


2  Brown  v.  Kuhn,  supra. 

3  O.  Code,  sees.  5226,  5706. 
<  Evans  v.  lies,  7  O.  S.  23a 


§  1222.1  APPEAL.  1159 

first  trial,  in  those  cases  in  which  the  right  to  a  trial  by 
jury  does  not  exist,  he  may  appeal  the  case  to  a  higher  court, 
and  the  trial  shall  be  conducted  in  the  same  manner  as  in  the 
inferior  court.^  Only  those  cases  can  be  appealed  in  which 
the  right  to  demand  a  jury  therein  does  not  exist.'  Where 
the  relief  demanded  is  a  money  judgment,  or  the  recovery  of 
specific  real  or  personal  property,  a  right  to  trial  by  jury  ex- 
ists;' and  in  all  other  cases  or  issues  of  fact,  as  where  equi- 
table relief  is  asked,  this  right  does  not  exist.*  This  is  merely 
enactincr  the  common-law  rule  that  actions  at  law  were  tried 
by  a  jury,  and  equitable  suits  by  the  court.  So  the  right  to 
appeal  or  prosecute  error  is  governed  by  the  same  principles 
as  under  the  old  practice.  In  those  cases  where  only  a  money 
judgment  is  asked  in  which  the  right  to  a  trial  by  jury  exists, 
the  remedy  of  the  aggrieved  party  is  by  proceedings  in  error. 
"Where  a  money  judgment  is  not  sought,  but  equitable  relief, 
and  the  right  to  a  trial  by  jury  does  not  exist,  then  an  appeal 
may  be  taken.*  The  right  to  appeal  may  be  waived  where  a 
party  accepts  some  benefit  under  a  judgment,'  although  where 
the  court  has  deducted  usurious  interest  from  a  money  judg- 
ment and  the  plaintiff  has  received  the  amount  of  the  judg- 
ment, he  may  take  an  appeal.'^ 

Sec.  1222.  What  courts  have  appellate  jurisdiction  in 
Ohio, —  In  Ohio  appeals  may  be  taken,  in  all  cases  which  are 
appealable,^  from  the  common  pleas  court  to  the  circuit  court,^ 
from  the  probate  court  to  the  common  pleas,^"  and  from  the 
justice's  court  to  the  court  of  common  pleas."  The  only  courts, 
therefore,  having  appellate  jurisdiction  in  Ohio  are  the  court 
of  common  pleas  and  circuit  court,  the  nature  and  extent  of 
which  will  be  found  in  the  next  succeeding  sections. 

» O.  Code,  sec.  5225.  6  Neel  v.  Toledo,  5  O.  C.  C.  203 ; 

2  O.  Code,  sec.  5226.  Carll  v.  Oakey,  97  N.  Y.  633 ;  Tablcr 

3  a  Code,  sec.  5130;  Gunsaullus  v.  v.  Wiseruau,  2  O.  S.  208. 
Pettit,  46  O.  S.  27.  '  Beals  v.  Lewis,  48  O.  S.  220. 

4  O.  Code,  sec.  5131.  8  see  sec.  1233,  post 

5  Tufts  V.  Haynie,  4  O.  C.  C.  494.  »  O.  Code,  sees.  5225-26. 

Where  the  primary  relief  sought  is       i"  R.  S.,  sec.  5934.     See  Haynes  v. 

equitable,  the  trial  of  issues  of  fact    Haynea,  33  O.  S.  598. 

by  jury  is  not  a  matter  of  right  and       ii  R.  S.,  sec.  6562,  6563,  6566. 

judgment    thereon    is     appealable. 

Rowland  v.  Entrekin,  27  O.  S.  47. 
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Sec.  1223.  Appellate  jurisdiction  of  court  of  common 
pleas. —  An  appeal  may  be  taken  to  the  court  of  common 
pleas  from  a  magistrate's  court  in  cases  where  either  plaintiff 
or  defendant  claims  more  than  twenty  dollars;  but  not  from 
a  case  where  the  sum  claimed  is  less  than  twenty  dollars,  if 
tried  to  a  jury.'  In  all  other  cases  not  otherwise  specially 
provided  for  by  law  an  appeal  may  be  taken.'^  But  it  cannot 
be  taken  from  a  judgment  rendered  on  confession  before  a 
justice,  or  in  an  action  for  the  forcible  entry  and  detention, 
or  forcible  detention  of  property,  or  in  trials  for  the  right  of 
property  under  the  statutes,  either  levied  upon  by  execution  or 
attached.^  It  is  held,  however,  that  an  action  of  replevin  may 
be  appealed,  and  that  there  is  no  restriction  as  to  the  amount 
or  value  of  the  property.*  If  judgment  be  rendered  for  a 
greater  sum  than  one  hundred  dollars  in  an  action  for  trespass 
to  realty,  it  cannot  be  appealed.*  J^or  can  an  appeal  be  taken 
from  a  justice  in  a  case  in  which  he  had  no  jurisdiction.'  But 
if,  in  such  a  case,  the  defendant  appears  in  the  appellate  court 
and  pleads,  he  cannot  deny  that  he  is  not  in  court.''  And  so, 
where  a  judgment  is  rendered  upon  defective  service  and  the 
defendant  appears  and  gives  notice  of  appeal,  he  thereby  sub- 
mits himself  to  the  jurisdiction  of  the  court.^ 

An  order  made  by  a  justice  improperly  dismissing  an  action 
may  be  appealed  from.^  Upon  the  question  whether  or  not 
appeal  lies  from  a  judgment  taken  by  default  before  a  justice, 
there  is  some  conflict.  In  Ohio  it  is  held  that  an  appeal  may 
be  taken,  and  such  is  the  practice ;  ^°  while  the  contrary  is  held 
elsewhere."     Appeals  may  also  be  taken  from  the  decision  of 

IRS.,  sees.  6562,  6596;  Glover  v.  '  Harrington  v.  Heath,  15  O,  483-7 ; 

Moses,   13  O.  321 ;  Perkins  v.  White,  Bisher    v.    Richards.   9    O.    S.    495 ; 

36  O.  S.  530 ;  Andrew  v.  Connelly,  6  Thomas  v.  Pennrich,  28  O.  S.  55 ;  Van 

W.  L.  B.  774  Dyke  v.  Rule,  49  O.  S.  530,  and  cases 

2  R  S.,  sec.  658a  cited ;  O'Neal  v.  Blessing,  34  O.  &  33. 

3  R  S.,  sec.  6596.  8  Fee  v.  Iron  Co.,  13  O.  S.  563. 

*  Martin  v.  Armstrong.  12  O.  S.  549.  ^  Railroad    Co.    v.    District   Court. 
An  appeal  was  taken  in  Gaiser  v.  etc..  32  Pac.  Rep.  673  (Nev.,  1893). 
Van  Heim,  8  O.  C.  C.  120.    Cobbey  on  i"  Goldsborough    v.  Bolenbaugh,   c 
Replevin,  sec.  1236  efc  seq.  O.  C.  C.  583.     See  Wood  v.  O'FarrelL 

*  O'Neal  V.  Blessing,  34  O.  S.  33.  19  O.  S.  427. 

6Nichol    V.   Patterson,    4    O.   200.       n  Clendenning  v.  Crawford,  7  Neb. 
riee  Norton  v.  McLeary,  8  O.  S.  209,    474. 
210. 
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a  mayor  of  a  city  or  village,  in  civil  cases,  in  the  same  manner 
as  from  justices  of  the  peace.  If  a  city  or  village  extends  into 
two  or  more  counties,  the  appeal  may  be  taken  to  the  court 
of  common  pleas  of  the  county  in  which  one  or  more  of  the 
defendants  reside.^  An  appeal  may  be  taken  from  the  de- 
cision of  appraisers  in  laying  out  and  establishing  a  free  turn- 
pike road;'^  and  in  all  prosecutions  in  reference  to  canals,  in 
the  same  manner  as  appeals  are  allowed  in  civil  cases ; '  from 
the  probate  court  in  appropriation  proceedings,*  or  in  the 
allowance  of  claims  against  the  estate  of  a  decedent ;  ^  or  from 
any  final  order,  judgment  or  decree  made  by  such  court  by 
any  person  affected  thereby;^  as  a  finding  upon  exceptions  to 
an  inventory;^  or  in  admitting  a  destroyed  will  to  record;" 
or  from  any  order,  decision  or  judgment  of  the  probate  court 
in  settling  the  accounts  of  administrators,  guardians,  trustees 
and  assignees,  trustees  and  commissioners  of  insolvents;  in 
proceedings  for  the  sale  of  real  estate;  in  proceedings  with 
reference  to  the  allowance  to  a  widow;  or  against  persons 
suspected  of  having  concealed,  embezzled  or  conveyed  away 
property  of  deceased  persons ;  in  cases  for  the  completion  of 
contracts;  or  from  an  order  or  decision  in  the  administration 
of  an  insolvent's  estate ;  or  proceedings  to  appoint  guardians  or 
trustees  for  lunatics,  idiots,  imbeciles  or  drunkards;^  or  from 
the  refusal  to  admit  a  will  to  probate  ;^'*  but  not  from  a  re- 
fusal to  admit  an  authenticated  copy  of  a  foreign  will  to  rec- 
ord.^' An  appeal  may  be  taken  from  an  order  of  the  probate 
court  overruling  a  motion  of  an  imbecile  ward  to  terminate 
the  guardianship.*^ 

Sec.  1224.  Appellate  jurisdiction  of  circuit  court. —  The 
appellate  jurisdiction  of  the  circuit  court  of  Ohio  is  such  only 
as  is  expressly  conferred  by  statute.*'  The  Ohio  code  confers 
appellate  jurisdiction  upon  that  court,  in  addition  to  cases 
specially  provided  for,  where  a  judgment  or  final  order  is 
made  by  the  court  of  common  pleas  in  a  civil  action  of  which 

1 R  S..  sec.  1752.  8  r.  s.,  sees.  5949-5952. 

2  R.  S.,  sec.  4784.  9  R.  S.,  sees.  6407,  6331. 

»  R  S.,  sec.  7887.  lo  r.  s.,  sec.  5934. 

<  R  S.,  sees.  2254-2359.  »  R  S.,  sec.  5934 

»R  S.,  sec.  6101.  12  Hiett  v.  Nebergall,  45  O.  S.  702. 

«R  S.,  sec.  6203.  13  Atwood  v.  Whipple,  48  O.  &  30a 

'  R  S..  sec.  6024. 


1162  APPEAL.  [§  1224. 

the  latter  court  had  jurisdiction,  if  the  right  to  demand  a  jury 
did  not  exist,  and  from  an  interlocutory  order  made  by  the 
common  pleas  court,  or  a  judge  thereof,  dissolving  an  injunc- 
tion, in  a  case  of  which  it  had  original  jurisdiction.^  An  ap- 
peal may  be  taken  in  an  action  to  stay  waste  and  compel  an 
account;^  or  from  an  action  for  an  accounting  among  sure- 
ties;' or  of  rents  and  profits  between  co-tenants;*  or  from 
a  decree  entered  upon  the  hearing  of  a  master's  report;* 
or  from  a  Hnal  order  granting  or  refusing  alimony,  though 
not  temporary  alimony;®  or  from  divorce  where  the  peti- 
tion is  dismissed  without  a  hearing;'  or  from  a  final  judg- 
ment in  a  suit  to  enforce  the  allowance  of  a  claim  by  an 
assignee  of  an  insolvent  debtor;^  or  from  an  action  for  the 
assignment  of  dower  ;^  or  to  enforce  a  lien  for  an  assess- 
ment ;  "^  or  an  action  by  executors  to  obtain  the  judgment  of 
the  court  upon  the  provisions  of  a  will;'^  or  a  suit  to  compel 
an  assignee  of  creditors  to  allow  a  claira.^^  A  stockholder  of 
a  corporation  may,  when  the  judgment  against  the  corpora- 
tion affects  him,  appeal  therefrom  as  one  directly  affected.^' 
An  appeal  may  be  taken  from  mandamus  proceedings;^*  or 
from  an  action  for  the  reformation  of  a  contract,  even  though 
a  money  judgment  be  demanded,  if  dependent  upon  the  equi- 
table relief  sought;^'  or  an  action  to  impeach  a  decree  for 
fraud  ;^^  or  a  suit  in  partition,"  whether  it  invokes  equitable 

1 0.   Code,   pec.    5226 ;    Atwood  v.  H  Swing  v.  Townsend,  24  O.  S.  1 ; 

Whipple,  48   O.   S.   308.     Not  from  Collins  v.  Collins,  40  O.  S.  353. 

an  order  of  modification.    Forgy  v.  ^2  Kennedy  v.  Thompson,  3  O.  C.  C 

Rai'road  Co.,  1  O.  C.  C.  417.    It  is  446;  Bank  v.  Little,  4  O.  C.  C.  195; 

only  in   cases   where  the  court   of  Gordon  v.  Walton,  3  O.  C.  C.  433. 

common  pleas  had  original  jurisdic-  ^3  Henry  v.  Jeanes,  47  O.  S.   116; 

tion.  O.  Code,  sec.  5226.     See  Harpold  v. 

2  Jenks  V.  Langdon,  21  O.  S.  362.  Stobart,  46  O.  S.  397. 

»McCrory  v.  Parks,  18  O.  S.  1.  "  State  ex  rel.  Bowersock,  1  O.  C.  C. 

*  Conard  v.  Conard,  38  O.  S.  467.  127 ;  Dutten  v.  Hanover,  42  O.  S.  215. 

s  Evans  v.  Dunn,  26  O.  S.  439.  i*  Ellsworth  v.  Holcomb,  28  O.  S.  66. 

6  O.  Code,  sec.  5706 ;  Taylor  v.  Tay-  is  Coates    v.   Bank,   23    O.   S.  415 ; 
lor,  25  O.  S.  71 ;  Braehle  v.  Same,  7  Reed  v.  Reed,  25  O.  S.  423. 

W.  L.  B.  135.  1"  Stableton  v.  Ellison,  21  O.  S.  527 ; 

7  0.    Code,    sec.    5706;     Mejer    v.     Rush  v.  Rush,  29  O.  S.  440 ;  Linton  v. 
Meyer,  4  W.  L.  B.  368.  Laycock,  33  O.  S.  128 ;  Stone  v.  Dos- 

SBank  v.  Little,  4  O.  C.  C.  195.  ter,  7  O.  C.  C.  8;  Swihart  v.  Same,  7 

9  Corry  v.  Lamb,  43  O.  S.  390.  O.  C.  C.  338 ;  Barr  v.  Chapman,  7  O. 

MCorry  V.  Gaynor,  210.  S.  277.  C.  C.  364. 
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jurisdiction  or  not;^  or   a  decree  rendered  in  a  purely  equi- 
table controversy  arising  on  a  cross-petition.^ 

Sec.  1225.  Same  continued  —  Right  to  appeal  depends 
upon  character  of  relief  sought. —  It  is  a  well-settled  rule 
that  the  right  to  appeal  depends  upon  the  nature  and  char- 
acter of  the  relief  sought.'  Where,  therefore,  the  character 
of  the  relief  is  primarily  for  money,  and  to  aid  that  relief 
equitable  powers  are  invoked,  as  where  a  money  judgment  is 
rendered  for  monej''  had  and  received  in  trust,  and  the  court 
orders  it  to  be  a  lien  upon  land,  it  adds  nothing  to  the  relief 
except  security.*  But  where  the  prayer  for  money  is  not 
paramount,  and  in  order  to  administer  full  and  complete  relief 
it  becomes  necessary  to  adjust  accounts  between  parties,  then 
it  may  be  considered  a  case  calling  primarily  for  equitable  re- 
lief and  therefore  appealable.'  This  rule  is  further  illustrated 
by  the  fact  that  where  an  answer  presents  an  issue  of  an  equi- 
table nature,  which,  if  determined  in  favor  of  the  defendant, 
extinguishes  the  case  made  in  the  petition,  then  the  issues  are 
triable  by  the  court,  and  if  the  decree  be  in  favor  of  the  de- 
fendant an  appeal  may  be  taken  therefrom,*  It  is  the  well- 
settled  rule  that  where  the  primary  relief  is  for  money,  though 
equitable  relief  is  asked,  it  is  not  an  appealable  action;  '^  as  an 
accounting  where  a  money  judgment  is  demanded ;  ^  or  per- 
sonal judgment  and  the  enforcement  of  a  mechanic's  lien ; "  or 
for  contribution  between  co-sureties  and  for  money  judgment  i^" 
or  a  judgment  upon  an  interpleader;  ^^  or  from  an  order  ap- 
pointing a  receiver ;  ^2  nor  can  an  appeal  be  taken  from  a  judg- 
ment upon  exceptions  to  an  award  ;^*  nor  from  an  order  con- 

»McRobeits  v.  Lockwood,  49  0.  S.  ^Brundridge  v.  Goodlove,  30  O.  S. 

374.  374;    Cony  v.  Gaynor,  21  O.  S.  277, 

2  Massie  V,  Stradford,  17  O.  S.  596;  8  chapman   v.   Lee,   45  O,  S,  356. 

Spence  v.    Basej',   34  O.  S.  42.     Or  As  for  services  and  accounting.   Fish 

upon  an  equitable  defense.     Sheeful  v.  Palace  Car  Co.,  6  O.  C.  C,  310. 

V.  Murty,  30  O.  S.  50,  9  Mitchell  v,  Drake,  7  O.  C.  C.  308; 

SGunsaullus  v.  Pettit,  46  O.  S.  27;  Scott  v.  Hewett,  7  O.  C.  C.  5. 

Black  V.  Boyd,  50  O.  S.  46.  lo  Koelsch  v.  Mixer,  5  O,  C.  C,  404, 

^Gunsaullus  v.  Pettit,  supra.  See  McCrory  v.  Parks,  18  O.  S.  1. 

6 Black  V.  Boyd,  50  O.  S.  AC, ;  Barudt  "  Pratt  v.  Insurance  Co.,  5  O.  C.  C. 

V,  Allieiuson,  51  O.  S.  — .  587 ;  Warner  v.  Jaeger,  5  O.  C.  C.  16. 

ePuckner  v.  Mear,  26  O.  S.  514;  i2Railroad  Co.  v.  Varnuin,  10  O,  S. 

Rankin  v.  Hannan,  37  O,  S.  113.  622 ;  Railroad  Co.  v.  Sloan,  31  O.  S.  t 

13  Moore  v.  Boyer,  42  O,  S.  312. 
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firming  or  refusing  to  confirm  a  sale ;  *  nor  from  an  action  to 
vacate  a  judgment ;  ^  nor  in  proceedings  to  contest  a  will ;  ^  nor 
from  an  interlocutory  order  modifying  an  injunction;*  nor 
from  a  final  order  or  judgment  confirming  a  commissioner's 
report  in  partition  proceedings  and  adjudging  the  payment 
of  costs  and  attorney's  fee.*  A  case  cannot  be  appealed  to  the 
circuit  court  which  does  not  originate  in  the  court  of  common 
pleas.® 

Sec.  1226.  Same  continued  —  Appeal  in  foreclosure  pro- 
ceeding.—  Continuing  the  discussion  of  the  nature  of  relief 
as  governing  the  right  of  appeal  as  applicable  to  foreclosure 
proceedings,  the  same  difficulty  is  encountered  as  in  a  preced- 
ing chapter  upon  the  right  to  trial  by  jury  in  such  cases.'  It 
is  well  understood  that,  where  a  money  judgment  is  all  that 
is  sought,  either  party  is  entitled  to  a  jury,  and  no  appeal  can 
be  had  from  the  judgment  rendered.*  And  as  already  stated 
in  substance,^  w^here  other  equitable  relief  is  required  not  en- 
titling a  party  to  an  appeal,  which  goes  beyond  a  mere  money 
judgment,  and  the  equitably  element  is  controlling,  then  either 
party  may  appeal  from  a  judgment  rendered  against  him.^'' 

What,  then,  is  the  rule  with  reference  to  the  foreclosure  of 
mortgages?  There  can  be  no  doubt  that  when  a  petition  in 
foreclosure  prays  primarily  for  a  personal  judgment,  and  is- 
sues of  fact  are  joined,  the  equitable  relief  is  incidental  and 
not  primary,  and  it  is  a  case  for  a  new  trial  and  not  appeal, 
even  though  no  personal  judgment  is  rendered.'*  And  where 
the  suit  is  against  a  mortgagor  and  his  grantee,  the  latter, 
not  being  personally  liable,  and  interested  only  in  the  equi- 

1  Reeves  v,  Skenett,  13  O.  S.  574  macher,  26  O.  S.  497 ;  Chapman  v. 

■■^Taylorv.  Fitch,  12  0.  S.  169.  Lee,   45   O.   S.   356;    Brundridge    v. 

3  R  S.,  sec.  5865 ;  McMaster  v.  Kel-  Goodlove,  30  O.  S.  374 ;  Averill  Coal, 

lar,  1  O.  C.  C.  476.     Not  the  rule  for-  eta  Co.  v.  Verner,  22  O.  S.  372. 

merly.    Mitchell  v.  Hogg,  10  O.  S.  ^  Ante,  sec.  1225. 

447.  lOAlsdorf  v.  Reed,  45  O.  S.  653-56; 

*  Forgy  V.  Railroad  Co.,  1  O.  C.  C.  Black  v.  Boyd,  50  O.  S.  46 ;  Rowland 

417.  V.  Entrekin,  27  O.  S.  47 ;  Ellsworth  v. 

s  Jordan  v.  Jordan,  8  O.  C.  C.  431.  Holcomb,   28  O.   S.   66 ;  Fleming  v. 

6  Clark  V.  Hanua,  8  O.  S.  199 ;  Nor-  Kerkendall,  31  O.  S.  568.     See  Elli- 

ton  V.  McLeary,  8  O.  S.  205.  ott's  A  pp.  Proc,  sec.  39. 

7 See  ayite,  sec.  586.  "  Kellar  v.  Weuzell,  23  O.  S.   579; 

8  Ante,  sec.   1225 ;  Dunn   v.   Kan-  Ladd  v.  James,  10  O.  S.  437. 
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table  relief,  may  appeal  from  a  decree  against  him  notwith- 
standing a  personal  judgment  be  asked  against  the  mortgagor.^ 
If  the  primar}'-  relief  sought  be  the  enforcement  of  the 
mortgage  lien,  then  the  case  is  an  appealable  one.^  But  sup- 
posing the  primary  relief  be  the  enforcement  of  the  lien,  and 
the  defendant  sets  up  a  cause  of  action,  such  as  payment  or 
other  defense,  presenting  an  issue  of  fact,  which,  if  established, 
will  extinguish  the  equitable  cause  of  action  set  up  by  the 
plaintiff;  or,  in  other  words,  defeat  his  right  to  enforce  the 
lien, —  what  is  the  course  of  procedure?  In  such  case  it  is  held 
that  the  defendant  has  a  right  to  a  trial  by  jury  upon  his 
legal  cause  of  action,  and  that  the  plaintiff  may  appeal  from 
a  decree  dismissing  his  petition,  upon  which  appeal,  however, 
the  issues  joined  and  tried  in  the  inferior  court  upon  the  legal 
cause  of  action  cannot  be  opened  up.'  And  so  the  converse 
of  this  rule  has  been  held,  that  where  an  equitable  cause  of 
action  be  set  up  which  extinguishes  a  legal  cause  of  action, 
then  an  appeal  may  be  taken.*  But  it  has  been  held  in  Als- 
dorf  V.  Reed,®  that  where  the  prayer  is  for  an  ordinary  decree 
of  foreclosure  and  order  of  sale,  it  may  be  appealed  from  by 
either  party,  even  though  an  issue  of  fact  be  raised  by  the  de- 
fendant, such  as  payment.®  The  logical  rule  to  be  deduced 
from  recent  and  earlier  holdings,  taken  and  considered  to. 
gether,  therefore,  is  that  where  in  foreclosure  proceedings 
the  primary  relief  sought  is  a  personal  judgment,  it  is  a  case 
for  a  second  or  new  trial,  the  enforcement  of  the  lien  being  in- 
cidental, and  no  appeal  can  be  taken  therefrom.     But  where 

1  Fleming  v.  Kerkendall,  31   O.  S.     rendered    judgment  dismissing   the 
568.  petition.   Thereupon  the  plaintiff  ap- 

2  Alsdorf  V.  Reed,  45  O.  S.  653.  pealed,  which  he  had  a  right  to  do 

3  Salladay  v.  Webb,  2  O.  C.  C.  553.  so  far  as  the  dismissal  of  his  petition 
*  Buckner  v.  Mear,  26  O.  S.  556.  was  concerned,  and  this  question, 
S45  O.  S.  653.  the  court  states,  was  all  that  was  be- 
6 Alsdorf    V.  Reed,  45   O.    S.  653.  fore  it;  and  it   was   held  that   this 

The  doctrine  of  this  case  seems  to  right  existed.    But  the  court  further 

conflict  with   Buckner  v.  Mear,  26  holds  that  neither  party  had  the  right 

O.  S.  556;  Salladay  v.  Webb,  2  O.  C.  to  a  trial  by  jury,  thus  holding  it  to 

C.  553.     But  it  will  be  noted  that  in  be  a  case  only   for  appeal.     But  if 

the  case  of  Alsdorf  v.  Reed  the  ques-  his  case  was  tried  upon  appeal,  none 

tion  of  payment  was  submitted  to  a  of  the  issues  submitted  to  the  jury 

jury,  which   found  in  favor  of  the  could  have   been  tried.    Salladay  v. 

defendant,  upon  which  the  trial  court  Webb,  2  O.  C.  C.  553. 
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the  principal  relief  is  foreclosure  and  sale,  then  it  is  appeal- 
able, even  though  the  defendant  sets  up  a  legal  defense,  such 
as  payment,  which  may,  as  it  did  in  Alsdorf  v.  Reed,  extinguish 
the  plaintiff's  right  to  foreclose.  This  is  the  inevitable  result, 
and  the  defendant  in  such  a  case  is  deprived  of  his  right  to 
subnait  his  legal  defense  to  a  jury,  though  it  is  questionable 
whether  this  would  be  the  ruling  were  the  precise  question 
fairly  presented. 

Sec.  1227.  Notice  of  appeal  must  be  given. —  It  is  neces- 
sary in  some  cases,  though  not  in  all,  that  notice  of  an  inten- 
tion to  appeal  be  given  in  the  court  from  which  the  appeal  is 
taken.  It  does  not  appear  to  be  necessary  in  an  appeal  from 
a  justice's  court,  and  in  certain  cases  in  the  probate  court;' 
nor  is  it  essential  that  a  person  required  to  give  bond  should 
also  give  notice  of  his  intention  by  an  entry  made  upon  the 
journal.2  But  in  cases  where  the  party  appealing  is  not  re- 
quired to  give  bond,  he  must  give  a  written  notice  to  the 
court  of  his  intention  to  appeal  within  the  time  limited  for 
filing  the  bond.^  So  it  is  necessary  in  an  appeal  from  appro- 
priation proceedings  from  the  probate  court,*  and  in  appeals 
from  the  common  pleas  court  to  the  circuit  court.*  The  notice 
must  be  entered  upon  the  journal  of  the  court  during  the 
term,®  and  it  is  not  sufficient  if  merely  entered  on  the  docket^ 
or  upon  the  calendar  of  the  judge,^  or  left  with  the  clerk  at 
his  residence.^  The  notice  must  be  given  within  three  days 
after  the  judgment  is  entered  '"  or  the  appeal  will  be  dismissed, 
even  though  a  motion  for  a  new  trial  is  not  disposed  of." 
Where  several  parties  are  claiming  priority  in  a  fund  and  the 
interposition  of  a  court  of  equity  is  necessary  to  determine 
the  same,  notice  of  appeal  must  be  given  by  all  parties  neces- 
sary to  the  determination  of  the  controversy.'^   But  where  an 

1  R  S.,  sec.  6408.  10  Whittaker's  Ohio  Civ.  Code  (4th 

-'  Keck  V.  Douglass,  G  O.  C.  C.  649.  Rev.  ed.),  p.  202. 

3  Keck  V.  Douglass,  supra,  '^  Twenty-fourth  Ward  Loan  Co.  v. 

*  R.  S.,  sec.  2255.  Joseph,  8  O.  C.  C.  227.     It  is  held  in 

5  R.  S.,  sec.  5227.  Indiana    that    if    an    appellant  has 

6  R.  S.,  sec.  5227 ;  Landon  v.  Reid,  failed  to  give  notice,  the  appeal  will 
10  O.  202 ;  Bradford  v.  Watts,  W.  495.  not  be  dismissed,  but  an  opportunity 

■?  Moore  v.  Brown,  10  O.  198.  will  be  afforded  to  correct  it    Hutts 

9  Humphrey  v.  Birchtold,  1  Clev.  v.  Martin,  131  Ind.  1. 

Rep.  89.  12  Means  v.  Clark,  7  O.  C.  C.  27G. 
9  Taylor  v.  Wallace,  2  W.  L.  B.  115. 
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appeal  has  been  taken  by  one  or  more  parties  to  an  action,  a 
motion  cannot  be  entertained  to  dismiss  others  who  have  not 
given  notice  and  who  have  not  appeared  in  the  appellate 
court  in  any  manner,  or  assumed  to  be  parties  therein.^  The 
notice  is  given  in  the  entry  of  the  judgment  on  the  journal.- 

Sec.  1 228.  Appeal  bond,  when  given — General  requisites. 
A  party  in  any  trust  capacity,  such  as  guardian,  executor 
or  administrator,'  who  has  given  bond  with  sureties  accord- 
ing to  law,  is  not  required  to  give  bond  and  security  to 
perfect  an  appeal.*  In  taking  an  appeal  in  a  case  in  which  an 
executor  has  a  a  personal  interest,  however,  the  executor 
must  give  a  bond;*  and  so  with  a  non-resident  executor.^  A 
wife  need  not  give  a  bond  in  an  appeal  by  her  from  a  decree 
for  alimony.^  The  bond  in  a  case  appealed  from  a  magistrate's 
court  must  be  given  within  ten  days  from  the  rendition  of 
the  judgment,  in  a  sum  double  the  amount  of  the  judgment 
and  costs.*  And  in  appeal  in  some  cases  ^  from  the  probate 
court  to  the  common  pleas,  it  must  be  filed  within  twenty 
days;  ^"  if  from  the  allowance  or  rejection  of  a  claim  of  an  ex- 
ecutor or  administrator,  the  bond  must  be  filed  in  twelve 
days  ;'^  if  from  appropriation  proceedings,  within  twenty  days ;  '^ 
and  in  the  same  time  in  an  appeal  from  the  decision  of  apprais- 
ers in  assessments  for  turnpikS  roads.^'  In  an  appeal  from  the 
court  of  common  pleas  to  the  circuit  court  the  bond  must  be 
filed  within  thirty  days  after  the  entry  of  the  judgment."  A  bond 
executed  within  thirty  days  after  an  additional  term,  but  not 
within  thirty  days  after  the  term  at  which  the  judgment  was 
rendered,  is  not  within  proper  time.'*  In  computing  the  time 
when  an  undertaking  must  be  filed,  the  first  day  must  be  ex- 

i  Barr  v.  Cliapman,  7  O.  C.  C.  365.  5  Taylor  v.  McCullom,  5  "W.  L.  B.  414, 

2  Form  of  entry :  "  And  said  plaint-  6  "Work  v.  Massie,  6  O.  503;  Den- 

iff  or  defendant  gave  notice  of  his  in-  nison  v.  Talmage,  29  O.  S.  433. 

tention  to  appeal  this  action,  and  the  ">  O.  Code,  sec.  5706. 

court  fixes  the  amount  of  the  appeal  8  R.  §.,  sees.  6584,  594 

bond  at dollara"    6  O.  C.  C.  649.  9  R  S..  sec.  6407. 

3R  S.,  sec.  2256.  lOR  S.,  sec.  6408. 

*  O.  Code,  sec.  5228 ;  Sproats  v.  Cut-  n  R  S.,  sec.  6101. 

ler,  W.  157;  Ulery  v.  Ulery,  W.  631.  '2R  S.,  sec.  2255. 

Executor  or  administrator.     Denni-  i*  R  S..  sec.  4784. 

son    V.  Talmage,   29  O.  S.  433.     Cf.  i^  O.  Code,  sec.  5227 ;  89  0.  L.  145. 

Bolton  V.  Rolo,  1  Clev.  Rep.  9.  is  Harris  v.  Gest,  4  O.  S.  469. 
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eluded  and  the  last  included.*  The  recitals  of  a  bond  cannot 
be  taken  as  conclusive  proof  as  to  when  the  judgment  was 
rendered,  as  that  must  be  determined  by  the  transcript.*  A 
deposit  in  bank  cannot  be  taken  in  lieu  of  an  undertaking.^ 
Jurisdiction  is  not  acquired  by  the  appellate  court  unless  a 
bond  is  filed/  although  the  omission  of  the  court  to  fix  the 
bond,  where  the  party  has  given  notice  and  executed  a  bond, 
will  not  deprive  a  party  of  his  right  to  appeal.* 

To  defeat  an  appeal  on  the  ground  that  all  the  requirements 
of  a  bond  have  not  been  complied  with,  as  that  it  has  not  been 
approved,  requires  clear  proof.^  The  appeal  will  not  be  dis- 
missed because  the  amount  is  insufficient,'  as  ample  provision 
is  made  so  that  a  defective  bond  may  be  amended,^  with  the 
consent  of  the  surety.'  The  failure  of  the  appellant  to  sign 
the  bond  may  be  immaterial  where  it  is  signed  by  sufficient 
sureties.^"  If  the  judgment  be  a  personal  one  for  money,  the 
bond  must  be  double  the  amount  of  the  judgment,  mcluding 
costs."  In  other  cases  it  must  be  fixed  at  such  a  sum  as  will 
be  sufficient  to  cover  the  probable  loss,  damage  or  injury 
which  the  adverse  party  may  sustain  by  the  delay,  and  costs 
and  damages  awarded  in  the  appellate  court. '*  The  bond 
must  be  payable  to  the  adverse  party,  or  otherwise  as  may 
be  directed  by  the  court,  where  conflicting  interests  require 
it,  and  subject  to  the  condition  that  the  appellant  shall  abide 
the  judgment  of  the  appellate  court  and  pay  all  costs  and 
damages  awarded  against  him.^^  The  adverse  party  need  not 
be  specially  named  or  referred  to  in  the  body  of  the  under- 
taking.^*    A  condition  may  be  good  if  it  substantially  com- 

1  Bushong  V.  Graham,  4  O.  C.  C.  138.     v.  Jefifers,  28  O.  S.  90 ;  Johnson  v. 

2  Hoagland  v.  Schnorr,  17  O.  S.  30.    Johnson,  31  O.  S.  131 ;    O.  Code,  sec. 
sShamokin     Bank    v.    Street,    16    5233. 

O.  S.  1.  *  Germania,  etc.  B.  &  L.  Ass'n  v. 

*  Bradley  v.  Sneath,  6  O.  491.  Kern,  4  O.  C.  C.  85. 

5  Hubble  V.  Renick,  1  O.  S.  171.  But  lo  Johnson  v.  Johnson,  31  O.  S.  131. 
see  Ralcliff  v.  Beck,  10  W.  L.  J.  72;  "O.  Code,  sec.  5230;  Bliss  v.  Long, 
Morgan  v.  Stittigan,  10  W.  L.  J.  74.  5  O.  276,  337. 

6  Robinson  v.  Chadwick,  22  O.  S.  120.  Code,  sec.  5230.  As  to  sureties 
527.  see  5  W.  L.  B.  711. 

7  Scott  V.  Hewett,  7  O.  C.  C.  5;  In  13  o.  Code,  sec.  5231.  In  the  pro- 
re  Witterfeldt's  Appeal,  29  W.  L.  B.  bate  court,  see  White  v.  Moerlidge,  7 
226 ;  Branch  v.  Dick,  14  O.  S.  551.  O.  C.  C.  348. 

8  Irwin  V.  Bank,  6  O.  S.  81 ;  Negley  »  Job  v.  Harlan,  13  O.  S.  486. 
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plies  with  the  terms  of  the  statute  and  covers  all  the  stipula- 
tions which  in  any  event  may  inure  to  the  benefit  of  the 
appellee.*  After  notice  of  appeal  has  been  given  and  a  bond 
filed,  the  case  is  eo  instanti  in  the  appellate  court,  even  though 
the  clerk  has  failed  to  journalize  the  decree  or  notice  the 
appeal.^ 

Sec.  1229.  Appeal  of  separate  interests. —  Where  the  inter- 
est of  a  party  desiring  an  appeal  is  separate  and  distinct  from 
that  of  other  parties,  and  he  desires  to  appeal  the  part  of  the 
case  in  which  he  is  interested,  it  will  be  so  allowed,  and  the 
penalty  and  condition  of  the  bond  will  be  fixed  accordingly.' 
An  appeal  by  one  of  two  or  more  defendants  from  a  judg- 
ment rendered  jointly  against  them  vacates  the  whole  judg- 
ment, and  transfers  the  entire  case  to  the  appellate  court.* 
But  unless  the  interests  of  parties  be  separate  and  distinct 
from  that  of  others,  the  appeal  must  be  taken  from  the  whole 
decree.'  A  third  person  having  the  right  so  to  do,  who  files 
a  petition  in  a  pending  suit,  which  is  dismissed  on  demurrer, 
may  appeal  at  once  without  waiting  for  the  final  decree.^ 
And  an  appeal  by  one  distributee  in  foreclosure  carries  up  the 
whole  case.^ 

Sec.  1230.  Staying  execution. —  The  court  may,  on  motion 
of  the  party  entering  notice  of  appeal,  on  such  reasonable 
terms  as  may  be  necessary  for  the  security  of  the  adverse 
party,  direct  execution  to  be  stayed  for  thirty  days.* 

See.  1231.  Suspension  of  judgment. —  When  an  appeal  is 
taken  and  bond  given,  the  judgment  is  thereby  suspended, 
unless  some  part  of  the  final  judgment  appealed  from  be  an 
injunction,  in  which  case  the  injunction  shall  not  be  suspended 
except  upon  the  order  of  the  appellate  court,  upon  reasonable 
notice  to  the  adverse  party.^    The  lien  of  a  judgment  ap- 

1  Creighton  v.  Harden,  10  O.  S.  579 ;  »  Wright  v.  W.  U.  Tel.  Co.,  4  O.  C. 
Bentley  v.  Dorcas,  1 1  O.  S.  398  ;  Gard-  C.  375 ;  Brewster  v.  Anderson,  1  O.  G 
ner  v.  Goodyear,  1  O.  170.    See  Myers    C.  479. 

V.  Parker,  6  O.  S.  501.  6  Thornton  v.  Railroad  Co.,  94  Ala. 

2  State  V.  Meachem,  6  O.  C.  C.  31.        853. 

'  O.  Code,  sec.  5233 ;  Bank  v.  Walt-  ■'Moerlein   Brewing  Ca  v.  West- 
ers, 1  O.  S.  204 ;  Barr  v.  Chapman,  7  meier,  4  O.  C.  C.  296. 
O.  C.  C.  363.  8  o.  Code,  sec.  5234. 

4  Ewers  v.  Rutledge,  4  O.  S.  210;  ^O.  Code,  sec.  5235. 
Emerick  v.  Armstrong,  1  O.  516. 
74 
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pealed  from  is  not  thereby  removed  by  the  appeal.^  The 
court  may,  upon  reasonable  notice,  suspend  an  injunction  until 
the  case  can  be  heard  upon  its  merits.'^  The  court  of  com- 
mon ploas  has  no  power  over  the  judgment  and  cannot  set  it 
aside  upon  motion.  It  remains  there,  with  no  life  in  it  except 
to  retain  any  lien  on  the  debtor's  property  which  it  may 
have.' 

Sec.  1231<J.  Practice  and  pleading  on  appeal, —  When  the 
proper  bond  has  been  filed  with  the  court  in  which  the  judg- 
ment is  rendered,  to  perfect  the  appeal  a  transcript  of  the  pro- 
ceedings in  the  lower  court  must  be  filed  in  the  appellate 
court,  together  with  all  the  original  papers.  If  the  appeal  is 
from  a  magistrate's  court,  the  transcript  must  be  filed  on  or 
before  the  thirtieth  day  from  the  rendition  of  the  judgment.* 
If  the  appeal  is  taken  from  the  common  pleas  to  the  circuit 
court,  the  transcript  must  be  delivered  on  or  before  the  first 
day  of  the  terra  thereof  next  after  the  appeal  is  perfected.' 
In  an  appeal  from  the  probate  court  to  the  court  of  common 
pleas,  the  transcript  must  be  filed  on  or  before  the  second 
day  of  the  term  of  said  court  next  after  an  undertaking 
or  notice  is  given  ;^  and  in  appropriation  proceedings  the 
transcript  must  be  filed  within  thirty  days  after  the  date  of 
the  undertaking  or  the  filing  of  the  notice  of  t)he  appeal,'' 
When  these  steps  have  been  regularly  taken  the  appeal  is 
perfected.  In  an  action  appealed  from  a  justice  of  the  peace, 
the  parties  proceed  in  all  respects  in  the  same  manner  as 
though  the  action  had  originally  been  instituted  in  the  com- 
mon pleas,^  and  may  be  prosecuted  as  a  civil  action  under  the 
code.'  The  same  pleadings  therefore  must  be  filed  as  in  an 
original  case,  although  the  parties  may  by  agreement  pro- 
ceed to  trial  without  pleadings,  but  upon  the  transcript.^"  It 
is  not  essential  that  the  petition  in  such  cases  state  that  the 
action  comes  into  the  court  by  appeal."    It  matters  not  which 

1 0.  Code,  sec.  5236.  '  R  S.,  sec.  2257. 

nicClung  V.  Coal  &  Coke  Co.,  7        SR.  S.,  sec.  6587. 
O.  C.  C.  182.  9  Hill  V.  Supervisors,  10  O.  S.  621 ; 

•  Brewster  v.  Anderson,  1  O.  C.  C.  Austin  v.  Hayden,  6  O.  388. 
479-83.  10  Hallam  v.  Jacks,  11  O.  S.  693. 

*  R  S.,  sec.  6585.  »  McCullough  v.  Craaiblett,  1  O 
6  O.  Code,  sec.  5235.  C.  C.  330.  If  this  should  appear  it 
« R  S.,  sec.  6409.                                     should  be  from    the  facts  alleged, 
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party  prosecutes  the  appeal,  the  plaintiflF  in  the  case  below 
must  file  the  petition.  The  rule-day  for  filing  a  petition  in 
the  court  of  common  pleas,  in  a  case  appealed  from  a  justice 
of  the  peace,  is  the  third  Saturday  after  the  expiration  of  the 
time  limited  for  filing  the  transcript,  and  subsequent  plead- 
ings are  filed  within  such  times  as  is  provided  for  the  filing 
thereof  in  cases  commenced  in  that  court  after  the  return- 
day  of  the  summons.^ 

If  the  plaintiff  appeal  and  fail  to  file  a  petition,  or  other- 
wise neglect  to  prosecute  the  same  to  final  judgment,  judg- 
ment should  be  rendered  against  him.^  And  if  the  appellant 
fail  to  deliver  a  transcript  and  other  papers  within  the  proper 
time,  the  appellee  may  thereafter,  at  the  term  of  said  court 
next  after  the  expiration  of  the  time  limited  for  filing  the 
same,  file  a  transcript  of  the  proceedings  and  judgment  of 
such  justice,  and  the  cause  may  thereupon,  on  motion  of  the 
appellee,  be  docketed ;  and  the  court  may  thereupon,  on  his 
application,  enter  a  judgment  in  his  favor  similar  to  that  en- 
tered by  the  justice.'  If  the  defendant  appeal  the  case,  and 
after  having  filed  his  transcript,  and  the  plaintiff  fail  to  file 
a  petition,  or  otherwise  fail  to  prosecute  the  same,  the  defend- 
ant may  file  his  answer  setting  up  whatever  claim  or  demand 
he  ma}'-  have  against  such  plaintiff,  and  prosecute  the  same  to 
final  judgment.* 

In  taking  an  appeal  from  the  probate  court  to  the  common 
pleas,  the  cause  shall  be  tried,  heard  and  decided  in  that  court 
in  the  same  manner  as  though  it  had  original  jurisdiction.' 
Pleadings  are  not  necessary  in  an  appeal  from  the  allowance  of 
a  claim  of  an  executor  against  the  estate,  except  that  the  court 
may  order  them  to  be  filed.*  Nor  are  they  necessary  in  an  ap- 
peal from  the  county  commissioners,  as  the  case  is  heard  upon 
the  original  papers,  without  pleadings.''  Nor  are  pleadings 
required  in  a  case  appealed  from  the  court  of  common  pleas 

showing  the  jurisdiction  of  the  jus-  ■''  R  S.,  sec.  6407. 

tice,  execution  of  appeal  bond,  etc  ♦'R.  S.,  sec.  6101. 

Id.  7  Commissioners  v.  Robb,  5  O.  490 ; 

1  R  S.,  sees.  6587,  6593,  6598.  Commissioners  v.  Zeigelhofer,  38  O.  S. 

2  R  S.,  sec.  6590.  523-535 ;  Stewart  v.  Logan  Co.,  2  O. 

3  R  S..  sec.  6588.  C.  C.  134,  185. 
*R   S.,   sec.   6592.     See   1  Yaple'3 

Pldg.,  p.  724,  for  form  of  entry. 
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to  the  circuit  court,  but  the  trial  is  there  conducted  in  the 
same  manner  and  upon  the  same  pleadings  as  in  the  lower 
court.^  The  appellate  court,  however,  may  permit  other  or 
amended  pleadings  to  be  filed  ;^  as,  for  instance,  where  the 
petition  omitted  to  state  a  necessary  fact,  and  the  case  was 
tried  as  though  it  had  not  been  omitted.'  But  a  party  cannot 
be  permitted  to  file  such  a  supplemental  pleading  as  will 
change  the  nature  of  the  action  and  raise  an  issue  triable  by 
jury,  which  would  prevent  an  appeal.*  And  so  new  parties,  such 
as  a  creditor,  may  be  made  by  amendment  in  the  appellate 
court.*  But  a  record  of  an  appeal  which  does  not  contain  a 
copy  of  an  exhibit  alleged  to  have  been  a  part  of  a  pleading 
cannot  be  amended.^  And  in  an  appeal  from  a  magistrate's 
court  the  plaintiff  cannot  be  permitted  to  amend  so  as  to 
change  his  cause  of  action  to  one  not  within  the  jurisdiction 
of  the  justice,^  as  by  changing  an  account  increasing  the  de- 
mand,^ although  the  parties  may  in  such  cases  submit  them- 
selves to  the  jurisdiction  of  the  court.' 

Sec.  1233.  Same  continued  —  Objections  raised  in  appel- 
late court, —  As  before  stated,  when  the  appeal  is  perfected 
every  question  between  the  parties  is  transferred  to  the  ap- 
pellate court,  and  it  goes  up  as  a  whole,^"  and  yet  there  is  a 
limitation  in  one  respect.  As  a  general  rule,  objections  which 
were  not  made  in  the  lower  court  cannot  be  made  on  appeal." 
Thus,  where  the  defendant  has  pleaded  ownership  of  property 
which  has  been  tried,  objections  to  the  description  cannot  be 
made  for  the  first  time  on  appeal.^^    But  there  are  exceptions, 

>  McCuUoch  V.  Cramblett,  1  O.  C.  C.  8  Bickett  v.  Garner,  21  O.  S.  659 ; 

330,  331 ;  Search  v.  Pence,  7  O.  C.  C.  Woolever  v.  Stewart,  36  O.  S.  146. 

540.  9  Van   Dyke  v.   Rule,  supra,  and 

2  Search  v.  Pence,  supra;  Leather-  cases  cited, 

wood  V.  Suggs,  11  So.  Rep.  415  (Ala.,  ^o  Brewster  v.  Anderson,  1  O.  C.  C. 

1893).    The  latter   case,  however,  is  482.    All  questions  are  opened.    Wan- 

from  a  justice.  zer  v.  Self,  30  O.  S.  378. 

*  Rowland  V.  Sprauls,  21 N.  Y.  S.  895.  ii  Missouri,    etc.  Co.  v.  Vandeven- 

«  Nelson  v.  Kennedy,  4  O.  C.  C.  498 ;  ter,  26  Neb.  222 ;  State  v.  Nelson,  101 

Baldwin  v.  Rhea,  33  Neb.  319.  Mo.  477;  Fowler  v.  Bank,  113  N.  Y. 

5  Morgan  v.  Spangler,  20  O.  S.  38 ;  450 ;  O'Neill  v.  Railway  Co.,  115  N. 
Babcock  v.  Camp,  12  O.  S.  11, 33.  Y.  579. 

6  Phoenix  Ins.  Co.  v.  Lorenz,  34  N.  12  Hook  v.  Fenner,  32  Pac  Rep.  614 
E.  Rep.  495  (Ind,  App.,  1893).  (Colo.,  1893). 

7  Van  Dyke  v.  Rule,  49  O.  S.  530; 
28  W.  L.  B.  193. 
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as  the  questions  of  misjoinder  of  issues  on  demurrer,^  or  a 
want  of  jurisdiction  apparent  on  the  face  of  the  transcript,' 
may  be  raised  on  appeal. 

Sec.  1234.  The  mandate. —  The  circuit  court  may  either 
enforce  a  final  order  or  judgment  by  process  issued  there- 
from, or  remand  the  same  to  the  common  pleas  court  for  ex- 
ecution or  other  process.  The  clerk  shall  certify  the  same  to 
the  common  pleas  court,  where  it  shall  be  entered  upon  the 
journal;  and  the  judgment  or  order  so  entered,  unless  other- 
wise directed,  shall,  for  the  purpose  of  execution  and  other 
process,  stand  as  the  judgment  of  the  common  pleas  court.' 
The  mandate  cannot  be  impeached  in  the  lower  court.* 

1  Wirth  V.  Bartell,  54  N.  W.  Rep.  Creamer,  33  N.  E.  Rep.  238  (Ind., 
399  (Wis.,  1893)l  1893) ;  People  v.  Walter,  68  N.  Y.  403. 

2  Railroad  Co.  v.  Parish,  33  N.  E.        »  O.  Code,  sec.  5239. 

Rep.  122  (Ind.,  1893);  Railroad  Co.  v.        *  Stevenson  v.  Morris,  37  O.  &  10. 
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1237.  Exceptions  must  be  taken 
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supreme  court 
1284  Relief  after  judgment  in 

supreme  court 

1285.  Re-hearing      in      supreme 

court 

1286.  In  junction— When  granted 

by  supreme  court 

1287.  Weight  of   evidence    not 

considered. 

1288.  Assessing  penalty. 

1289.  Staying  execution  of  judg- 

ment. 
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Sec.  1235.  Writ  of  error  abolished. —  When  the  code  was 
adopted  in  Ohio  the  old  writs  of  error  and  certiorari^  the 
method  pursued  at  common  law  to  reverse,  vacate  or  modify 
judgments  or  final  orders  in  civil  cases,  were  abolished/  and 
were  superseded  by  the  petition  in  error.^  At  the  same  time 
provisions  were  enacted  providing  for  a  bill  of  review,  so  that 
any  final  decree,  or  order  then  existing,  might  be  reversed 
without  interference  with  existing  rights.  But  the  code  should 
no  longer  be  incumbered  therewith.' 

Sec.  1236.  Only  final  orders  or  those  affecting  substan- 
tial rights  reviewable. —  Only  final  orders  or  those  affecting 
substantial  rights  are  subject  to  review  upon  error.  The  code 
defines  a  final  order  to  be  "  an  order  affecting  a  substantial 
right  in  an  action,  when  such  order  in  effect  determines  the 


>  O.  Code.  sec.  6731. 

^  Butler  V.  Baker,  2  O.  S.  326 ;  In  re 


Collier,  6  O.  S.  55 ;  Hobbs  v.  Beck- 
with,  6  O.  S.  252. 
i  O.  Code,  sees.  6735-40. 
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action  and  prevents  a  judgment;  and  an  order  affecting  a 
substantial  right  made  in  a  special  proceeding,  or  upon  a 
summary  application  in  an  action  after  judgment,  is  a  final 
order,  which  may  be  vacated,  modified  or  reversed."  ^  Error 
lying  only  from  final  judgments,  decrees  or  orders,^  the  deter- 
mination of  what  constitutes  a  final  order  oftentimes  presents 
nice  questions.  A  decree  or  judgment  which  disposes  of  the 
whole  merits,  either  of  the  whole  case  or  some  branch  of  it, 
putting  an  end  thereto,  is  final.^  But  an  order  or  judgment 
which  leaves  a  material  question  for  further  action  or  deter- 
mination is  an  interlocutory  one.*  In  determining  what  is  a 
final  order,  the  substance  and  effect  must  be  considered  and 
not  its  legal  or  equitable  nature.^ 

Following  are  illustrations  of  final  orders  or  judgments  re- 
viewable on  error:  An  allowance  of  temporary  alimony;^  or 
a  modification  of  a  final  order  as  to  the  custody  of  children;  ^ 
or  an  order  discharging  an  attachment,*  or  overruling  a  mo- 
tion to  discharge,®  or  setting  aside  a  judgment  by  default;" 
or  the  dismissal  of  an  answer  and  cross-petition  of  a  creditor 
in  foreclosure  proceedings,"  or  of  an  appeal  in  the  circuit 
court ;*^  or  a  decree  made  upon  a  report  of  a  master;^'  or  a 
judgment  of  a  justice  of  the  peace  in  an  action  of  forcible 
entry  and  detainer,^*  although  the  refusal  of  the  court  of  com- 
mon pleas  to  entertain  a  petition  in  error  in  such  proceedings 
is  not  reviewable.'*  A  judgment  refusing  ^^  or  allowing  a  mo- 
tion for  a  new  trial  is  final  and  reviewable  on  error ;'^  and  so 
with  an  order  striking  a  case  from  the  docket  for  want  of 

1 R.  S.,  sec.  6707.  6  Watson  v.  Sullivan.  5  O.  S.  42. 

2  Kinsley  v.  State,  3  O.  S.  508 ;  Reed        » Young  v.  Gerdes.  42  O.  S.  102. 

V.  Reed,  17   O.  S.  563;  Holbrook  v.  lo  Johnson  v.  Taylor,  2  Handy,  178. 

Connelly,  6  O.   S.    199 ;  Watson    v.  "  Carpenter  v.  Canal  Co.,  35  O.  S. 

Sullivan,  5  O.  S.  42.  307. 

3  Kelly    V.   Staubery,    13    O.   421;  12  Spence  v.  Basey,  34  O.  S.  42. 
Clarke  v.  Bentel,  11  W.  L.  B.  105.  la  Evans  v.  Dunn,  26  O.  S.  439.     Cf. 

4  Teaflf  V.  Hewitt,  1  O.  S.  511 ;  Kelly  Harmon  v.  Walter,  2  Clev.  Rep.  185. 
V.  Stanberry,  supra;  Evans  v.  Dunn,  ^*  Kelly  v.  Nichols,  10  O.  S.  318. 

26  O.  S.  444;  Fliedner  v.  Rockefeller,  isRothmell  v.  Winterstein,  42  O.  S. 
12  W.  L.  B.  20-23.  249 ;  Carroll  v.  O'Conner,  25  O.   S. 

6  Railroad  Co.  v.  Sloan.  31  O.  S.  1.    617. 

<>King  V.  King,  38  O.  S.  370.  '^  Hammond  v.  Same,  21  O.  S.  620. 

7  Neil  V.  Neil,  38  O.  S.  55a  "  Ohio  v.  Kelly,  25  O.  &  29. 
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service,'  or  an  order  reversing  a  judgment  and  remanding  a 
cause  for  further  proceedings,  which  may  be  reviewed  while 
the  cause  is  still  pending  in  the  lower  court.'^  But  it  has  been 
held,  under  a  peculiar  wording  of  an  entry,  that  a  judgment 
reversing  the  common  pleas  court  with  costs,  and  remanding  a 
cause  to  such  court  for  execution,  is  not  a  final  judgment,  but 
leaves  the  case  pending  in  the  intermediate  reviewing  court.' 
Where  in  an  action  against  a  corporation  a  stockholder  is 
given  leave  to  file  an  answer  after  judgment,  an  order  of  an 
appellate  court  striking  out  the  answer  because  filed  at  that 
time  is  reviewable.* 

An  order  made  by  the  court  of  common  pleas  overruling  a 
motion  to  dissolve  an  injunction  is  one  affecting  a  substantial 
right  made  in  a  special  proceeding.-^  An  order  for  the  re- 
moval of  a  cause  to  a  federal  court  is  a  final  one;®  and  so 
with  an  order  appointing  or  removing  a  receiver.''  It  is  well 
understood  that  an  order  calling  for  the  exercise  of  discretion 
cannot  be  reviewed  unless  there  has  been  a  clear  abuse.^  An 
order  dismissing  an  action  for  want  of  security  for  costs '  or 
without  prejudice  '"  is  not  a  final  reviewable  one.  Nor  is  an 
order  to  pay  costs  upon  the  return  of  a  verdict,"  or  one  made 
by  a  judge  at  chambers,  dissolving  a  temporary  injunction  ;^^ 
or  a  reference  to  a  master;'*  or  an  order  striking  out  part 
of  a  pleading,'*  or  overruling  a  motion  to  set  aside  a  verdict 
before  final  disposition  of  the  case.'^ 

It  may  not  be  good  practice  for  a  court  to  act  upon  an  affi- 

1  Evans  V.  lies,  7  O.  S.  233.  count    when    the    defendant    is    in 

2Schaeffer  v.  Marienthal,  17  O.  S.  default,  hence  such  a  judgment  ia 

183.  not  reviewable.     Dallas  v.  Ferneau, 

3  Bolles  V.  Stockman,  43  O.  S.  445.  25  O.  S.  635 ;  Harris   v.  Ray,  15   B. 

*  Henry  v.  Jeans,  48  O.  S.  443.  Mon.  628. 

6  Burke  v.  Railway  Co.,  45  O.  S.  9  Stamburgh  v.  Doran,  3  W.  L.  M. 

631.  600. 

6  Insurance  Co.  v.  Dunn,  20  O.  &  ">  Ferrall  v.  Blufton  Lodge,  31  O.  S. 

175.  463. 

"  Railroad  Co.  v.  Sloan,  31  O.  S.  1 ;  "  Warren  v.  McKenzie,  23  O.  S.  626. 

Railway  Co.  v.  Duckworth,  2  O.  C.  C.  '2  Cincinnati  College  v.  Cincinnati, 

518.  1  C.  S.  C.  R.  255 ;  Atwood  v.  Whipple, 

8  Legg  V.  Drake,  1  O.  S.  286 ;  Long-  48  O.  S.  308. 

streth  V.  Halsey,  4  O.  C.  C.  307  (en-  13  Lougworth   v.  Mullaly,  3  Handy, 

forcement  of  interrogatories).     It  is  131. 

discretionary  whether  the  court  will  l*  Holbrook  v.  Connelly,  6  O.  S.  199. 

require  proof  in  an  action  on  an  ac-  15  Conard  v.  Runnels,  23  O.  S.  601. 
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davit  for  an  attachment  which  only  substantially  complies 
with  the  statute,  yet  it  is  not  reversible  error.^  Nor  can  an 
order  of  the  trial  court  reversing  the  probate  court  in  appro- 
priation proceedings,  retaining  the  case  for  trial  and  final 
judgment,  be  reviewed.^  If  it  appears  that  the  rights  of  the 
parties  in  error  have  really  been  settled,  leaving  nothing  but 
abstract  questions  to  be  examined,  the  reviewing  court  will 
not  consider  them,  but  will  affirm  the  judgment." 

Sec.  1237.  Exceptions  must  be  taken  to  errors  com- 
plained of. —  That  error  will  not  be  presumed  is  a  familiar 
and  well-settled  general  rule;*  and  an  erroneous  ruling  can 
only  be  reviewed  by  a  court  of  error  when  the  same  has  been 
duly  excepted  to  at  the  time  the  decision  or  ruling  is  made.^ 
An  exception  is  defined  as  an  exception  taken  to  a  decision 
of  a  court  upon  a  matter  of  law.®  Exceptions  may  by  leave 
of  court  be  withdrawn  by  the  person  taking  or  filing  the 
same,  at  any  time  before  the  proceedings  in  error  are  com- 
menced and  before  the  exceptions  are  recorded.^  An  excep- 
tion may  be  shown  in  certain  cases  by  causing  it  to  be  noted 
at  the  end  of  the  entry,  and  in  others  by  a  bill  of  exceptions 
taken  at  the  trial  term,  which  must  show  that  it  was  taken  at 
the  proper  time.*  Time  may  be  given  to  reduce  an  exception 
to  writing,  not  more  than  fifty  days  beyond  the  term  at 
which  the  verdict  of  a  jury  is  rendered  or  the  cause  is  decided 
when  tried  to  the  court.^ 

No  particular  form  of  exception  is  required,  but  it  should 
be  stated  with  the  facts,  or  so  much  of  the  evidence  as  is  nec- 
essary to  explain  it,  and  no  more,  and  as  briefly  as  possible.*" 
Even  though  some  of  the  formalities  may  be  wanting,  if  the 
court  finds  the  bill  of  exceptions  sufficient  in  substance,  it  will 
consider  its  contents."     The  exception,  however,  must  be  spe- 

1  Harrison  v.  King,  9  O.  S.  388.  Humbers,  2  O.  C.  C.  51-3;  Railroad 

2  Railway  Co.  v.  Bailey,  39  O.  S.  Co.  v.  Washburn,  22  O.  S.  554. 
170.  6  o.  Code,  sec.  5397. 

3  Toledo  V.  Rhodes,  31  W.  L.  B.  32  7  o.  Code,  sec.  5304. 

(Supreme  Ct).  *  Geauga  Iron  Co.  v.  Street,  19  O. 

••McHugh  V.  State,  42  O.  S.   154;  300;  Stegeman  v.  Humbers,  supra; 

Kent  V.  State,  42  O.  S.  430.  Dayton  v.  Hinsey,  32  O.  S.  258. 

6  0.  Code,  sec.  5298;  Railroad  Co.  ^O.   Code,  sec.  5298;  Whittaker's 

V.  Washburn,  22  O.  S.  324;  Temple-  Ohio  Civ.  Code  (4th  Rev.  ed.),  p.  234. 

ton  V.  Kraner,  24  O.  S.  223 ;  Franks  10  o.  Code,  sec.  5299. 

V.   State,    12  O.  S.  1 ;   Stegeman   v.  ^  Wilson  v.  Giddings,  28  O.  S.  561. 
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cific  and  not  general;  ^  and  if  to  a  ruling  on  the  admission  of 
testimony,  it  will  be  waived  unless  a  motion  is  made  to  ex- 
clude the  incompetent  testimony.'^  As  immaterial  and  non- 
prejudicial errors,  or  those  not  affecting  substantial  rights,  are 
disregarded,'  it  is  therefore  incumbent  upon  the  party  seeking 
a  reversal  of  a  judgment  to  show  not  only  that  error  has  in- 
tervened, but  that  it  has  been  prejudicial.*  Slight  mistakes 
or  omissions  in  pleadings  may  be  cured  by  judgment,  but  not 
totally  defective  ones.^  The  refusal  to  sustain  a  motion  to 
separately  state  and  number  several  causes  of  action  is  not 
prejudicial  error  ;^  and  failure  to  aver  the  performance  of  a 
condition  precedent  is  immaterial  if  no  prejudice  results 
therefrom;'  and  so  with  an  erroneous  instruction  to  a  jury,® 
or  the  rejection  of  incompetent  testimony  which  could  not 
have  changed  the  verdict.* 

The  provisions  of  the  code  relating  to  the  taking  of  excep- 
tions have  no  application  to  final  judgments  or  orders,  as  it 
is  not  essential  that  an  exception  be  taken  to  a  final  judg- 
ment before  it  can  be  reversed  or  modified.^''  It  has  also  been 
held  that  the  term  "  exception"  does  not  apply  to  a  decision 
upon  demurrer,  and  that  a  decision  overruling  a  demurrer 
maybe  reviewed  without  a  formal  exception  taken  thereto." 
A  judgment  will  not  be  reversed  for  error  in  sustaining  a  de- 
murrer to  an  answer  where  the  defendant  files  an  amended 
answer.^'^ 

Sec.  1238.  Exceptions,  how  taken  and  shown  —  Bill  of 
exceptions. —  An  excei)tioa  to  a  decision  which  is  entered  on 
the  record,  the  grounds  of  objection  appearing  in  the  entry, 
may  be  taken  by  the  party  causing  it  to  be  noted  at  the  end 
of  the  entry  that  he  excepts.^^     A  case  may  be  submitted  by 

1  Elstner  v.  Fife,  32  O.  S.  358.  7  Dayton  Ins.  Co.  v.  Kelly,  24  O.  & 

2  Jennings  v.  Haynes,  1  O.  C.  C.  22.     345. 

8  0.  Code,  sec.  5115.  8  Berry  v.  State,  31  O.  S.  219. 

^McHugh  V.  State.   42  O.  S.  154;        9  Thayer  v.  Luce,  22  O.  S.62,  63. 
Kent  V.  State,  42  O.  S.  430.     Materi-       lo  Bank  v.    Buckingham,    12  O.   S. 

ality  of  evidence  must  affirmatively  402;  Justice  v.  Lowe,  26  O.  S.  372. 
appear.     Courtright  v.  Staggers,  15       n  Rulfner  v.  Board,  1    Disney,  196. 

O.  S.  511;  Gondolfo  v.  State,  11  O.  S.  See  Lindeman  v.  Ziegler,  12  W.  L 

114.  B.  319 ;  Davis  v.  Hines,  6  O.  S.  473. 

*  Gittings  V.  Baker,  2  O.  S.  21.  12  Kitchen  v.  Loudenback,  48  O.  a 

*  Bear  v.  Knowles,  36  O.  &  43.  177. 

IJ  O.  Code.  sec.  5300. 
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parties  upon  an  agreed  statement  of  facts  such  as  is  author- 
ized by  the  code,  which  may  be  the  subject  of  an  action,  and 
upon  which  a  judgment  may  be  rendered;  ^  in  which  case  the 
submission, and  the  judgment  thereon, constitute  the  record;"'* 
and  a  motion  for  a  new  trial,  or  a  bill  of  exceptions,  is  un- 
necessary in  order  to  obtain  a  review  of  the  same  upon  error.=* 
But  when  the  decision  is  not  entered  on  the  record,  or  the 
grounds  of  objection  do  not  sufficiently  appear  in  the  entry, 
or  the  exception  is  to  the  decision  of  the  court  on  a  motion 
to  direct  a  nonsuit,  or  to  arrest  the  testimony  from  the  jury, 
or  for  a  new  trial  for  misdirection  by  the  court  to  the  jury, 
or  because  the  verdict,  or,  if  a  jury  is  waived,  the  finding  of 
the  court,  is  against  the  law  and  the  evidence,  or  on  the  ad- 
mission or  rejection  of  evidence,  the  party  excepting  must 
reduce  his  exceptions  to  writmg  and  present  the  same  to  the 
trial  judge  or  judges  for  allowance  within  fifty  days  from 
the  overruling  of  the  motion  for  a  new  trial,  or  the  decision 
of  the  court  where  a  motion  for  a  new  trial  is  not  necessary.* 
It  will  thus  be  seen  that  under  this  provision  a  bill  of 
exceptions  may  be  taken  at  a  term  subsequent  to  the  trial 
term.-^  The  party  objecting  to  a  decision  must  except  at 
the  time  it  is  made,  but  may  have  time  to  reduce  it  to 
writing,  though  not  more  than  fifty  days  after  the  over- 
ruling of  the  motion  for  new  trial,  or  from  the  decision  of 
the  court  when  a  motion  for  a  new  trial  is  not  necessary.*' 
The  formal  statement  of  the  exceptions  constitutes  a  bill  of 
exceptions,  and  is  the  only  means  of  bringing  such  errors  be- 
fore   a   reviewing  court,  as   exceptions  to   the   charge  of  the 

1  0.  Code,  sec.  5207;  Newark,  etc.  required  to  sign  the  same  if  correct 
E.  R.  Co.  V.  Commissioners,  30  O.  S.  on  or  before  the  fifth  day  of  the  term 
120.  next  ensuing  after  the  expiration  of 

2  O.  Code,  sec.  5208.  the  fifty  days ;  91 0.  L.  141.   It  is  held 

3  Brown  v.  Mott,  22  O.  S.  149-50.  in  Inchana  that  a  motion  for  a  new 

4  O.  Code,  sec.  5301 ;  as  amended  trial  which  is  continued  to  another 
91  O.  L.  141 ;  Whittaker's  O.  Civ.  term  carries  the  whole  case,  and  a 
Code  (4th  Revised),  p.  235.  bill  of  exceptions  may  be  taken  at 

5  In  case  the  judge  be  absent  from  such  subsequent  term.  Bemett  v. 
the  district  or  circuit  when  the  bill  May,  34  N.  E.  Rep.  327  (Ind.,  1893). 
is  prepared,  the  same  may  be  de-  See  Coleman  v.  Edwards,  5  O.  S.  51. 
posited  within  fifty  days  with  the  ^  Whittaker's  O.  Civ.  Code,  p.  234, 
clerk  for  examination  and  allowance  sec.  5298. 

by  the  judge  or  judges,  who  shall  be 
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court  or  other  questions  cannot  be  saved  by  merely  making 
them  part  of  the  journal  entry.' 

Bills  of  exceptions  are  construed  most  strongly  against  the 
party  complaining  i^  but  an  objection  cannot  be  made  thereto 
in  the  court  of  last  resort  which  was  not  made  in  the  inter- 
mediate court.^  The  party  complaining  prepares  the  bill  and 
presents  it  to  opposing  counsel,  then  to  the  court.  Counsel 
usually  agree  upon  the  matters  contained,  and  when  they 
have  consented  to  an  entry  showing  that  a  bill  was  duly  per- 
fected they  are  estopped  from  claiming  otherwise.*  If  the 
trial  judge  or  judges  be  absent  from  the  district  or  circuit 
when  the  bill  is  prepared  for  allowance,  then  the  same  may 
be  deposited  within  fifty  days  with  the  clerk  of  the  court 
for  examination  and  altowance  by  the  trial  judge  or  judges, 
who  are  required  to  sign  and  seal  the  same  before  the  fifth 
day  of  the  next  ensuing  term  after  the  expiration  of  the  fifty 
days.^  A  bill  of  exceptions  may  be  corrected  at  any  time 
during  the  trial  term,^  or  it  may  be  amended  by  a  nunc  pro 
tunc  order  after  the  trial  terra  '^  and  after  it  has  been  signed.^ 
A  judgment  of  the  probate  court  may  be  reviewed  on  written 
examinations  which  are  made  part  of  a  transcript  or  record, 
without  any  bill  of  exceptions.^  And  in  all  cases  before  a  jus- 
tice of  the  peace,  whether  tried  to  a  jury  or  the  justice,  either 
party  has  the  right  to  take  a  bill  of  exceptions  to  the  rulings 
of  the  justice,  which  shall  be  signed  by  the  justice  and  made 
a  part  of  the  record.'" 

The  whole  purpose  or  object  of  such  bills  of  exceptions  is 
to  review  questions  of  law,  and  they  are  unauthorized  for  any 
other  purpose,"  so  that  a  question  as  to  the  weight  of  the  evi- 
dence in  any  case  cannot  be  reviewed  by  the  court  of  com- 

1  Lockhart  v.  Brown,  31  O.  S.  431 ;  728  (Mo..  1893);  Harris  v.  Tomlinson, 
Fleischman  v.  Shoemaker,  2  O.  C.  Q     130  Ind.  426. 

155.  estate  v.  Joseph,   12  So.  Rep.  934; 

2  Hollister  v.  Reznor,  9  O.  S.  9.  45  La,  Ann.  — . 

»  Cooch  V.  Irwin.  7  O.  S.  22.  9  Howell  v.  Fry,  19  O.  S.  556. 

<  Potter  V.  Meyers,  31  O.  S.  103.  lo  R.  S.,  sec  6565.     A  bill  of  excep- 

*  O.  Code,  sec.  5301 ;  91  O.  L.  141 ;  tions  may  also  be  taken  in  forcible 

Miller  v.  Cincinnati,  47  O.  S.  110.  See  entry  and  detention.     R  S.,  sec.  6610. 

State  ex  rel.  v.  O'Neal,  3  O.  C.  C.  393.  n  Baer  v.  Otto,  34  O.  S.  15 ;  Leonard 

•Ash  V.  Marlow,  20  O.  119.  v.  Cincinnati,  26  O.  a  447. 

7  Burdoin  v.  Trenton,  22  S.  W.  Rep. 
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mon  pleas,^  although  the  question  as  to  whether  there  was  any 
evidence  may  be  reviewed.-  It  has  been  frequently  held  that 
a  bill  of  evidence  is  not  a  bill  of  exceptions;^  therefore,  where 
the  record  shows  that  no  bill  of  exceptions  was  perfected  and 
filed  as  required  by  law,  the  judgment  of  the  trial  court  should 
be  affirmed.*  Errors  of  law  occurring  at  the  trial  term  of  a 
superior  court  cannot  be  reviewed  by  a  bill  of  exceptions  taken 
at  the  general  term;  a  review  can  only  be  had  when  a  bill 
has  been  properly  perfected  at  the  trial  term.*  A  bill  of  ex- 
ceptions is  not  intended  to  draw  the  whole  controversy  into 
examination,  but  only  such  points  as  to  which  the  attention 
of  the  reviewing  court  is  directed  by  an  exception  duly  taken 
and  properly  assigned  for  error.^ 

The  rules  of  court  for  the  preparation  of  bills  of  exceptions 
are  stringent.  They  must  be  printed  or  legibly  written  upon 
but  one  side  of  the  paper,  the  pages  must  be  numbered,  mar- 
ginal references  must  be  made  to  the  important  parts  relied 
upon,  with  a  full  index.  If  these  requirements  are  not  com- 
plied with,  the  court  may  strike  the  bill  from  the  files ;  ^  or  it 
may  refuse  to  consider  exceptions  to  the  admission  of  testi- 
mony unless  marginal  references  are  made.^  A  judge  has  no 
power  or  authority  to  allow  or  sign  a  bill  of  exceptions  upon 
a  hearing  or  order  made  by  him  at  chambers.^ 

Sec.  1239.  Bill  of  exceptions  on  motion  for  nonsuit. — 
When  an  exception  is  made  to  a  ruling  upon  a  motion  to  direct 
a  nonsuit,^"  all  the  evidence  relating  thereto  must  be  set  out." 
And  if  it  tends  to  prove  the  facts  in  issue,  the  party  complain- 
ing has  the  right  to  have  its  weight  and  sufficiency  passed 
upon  by  the  jury;  it  is  therefore  erroneous,  under  such  cir- 
cumstances, to  sustain  the  motion. '^  And  where  there  is  some 
evidence  tending  to  support  the  allegations  of  the  petition, 

1  Yager  V.  Gieiss,  1  O.  C.  C.  531.  7 Rules    of    Practice,    Whittaker's 

2  Kaufman  v.  Broughton,  31  O.  S.     O.  Code,  xxix, 

424 ;  Clark   v.  Stitt,  1  Toledo  Legal  » Lima  Electric  Light,  etc.  Co.  v. 

News,  184,  183.  Deubler,  7  O.  C.  C.  185. 

'  Cook  Carriage  Co.  v.  Johnson,  23  ^  Ohio  Circuit  Court,  Scribner,  J., 

W.  L.  B.  374  (Supreme  Court,  unre-  in  1  Toledo  Legal  News,  478,  title  of 

ported).  case  not  given. 

*  Hart  V.  Hughs,  23  W.  L.  B.  374  i"  O.  Code.  sec.  5301. 

8  Cook  Carriage  Co.  v.  Johnson,  23  ^  Wagers  v.  Dickey,  17  O,  439. 

W.  L  B.  374.  12  Stockstill  v.  Railroad  Co.,  24  O.  S. 

6  House  V.  Elliott,  0  O.  S.  497.  83. 
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however  slight,  it  is  error  for  the  court  to  direct  the  verdict, 
as  the  plaintiff  has  the  right  to  the  opinion  of  the  jur}''  upon 
it.  A  reviewing  court  will  therefore,  where  all  the  evidence 
is  taken  up  by  bill  of  exceptions,  examine  into  the  question  as 
to  whether  there  was  any  evidence  tending  to  support  the 
plaintiff's  allegations,  and  will  reverse  the  trial  court  if  it  so 
finds.^  A  motion  to  dismiss  an  action  cannot  be  reviewed 
unless  there  is  a  bill  of  exceptions  setting  forth  the  facts  upon 
which  the  court  acted.- 

Sec.  1240.  Bill  of  exceptions  —  Error  in  charge  of  court. 
An  exception  to  a  charge  of  the  court  is  reviewable  only 
when  made  part  of  and  duly  authenticated  by  a  bill  of  excep- 
tions.-"*  It  cannot  be  done  by  merely  making  the  charge  and 
exception  a  part  of  the  journal  entry.*  But  it  has  been  held 
to  be  necessary  to  incorporate  into  the  bill  of  exceptions  only 
the  parts  complained  of,-^  though  it  is  customary  and  the  best 
course  to  include  the  whole  charge,  as  it  may  be  necessary 
for  the  reviewing  court  to  look  to  it  as  a  whole.  In  fact  we 
should  say  that  it  is  necessary,  in  disregard  of  the  ruling 
just  referred  to,  to  incorporate  the  whole  charge  in  the  bill 
of  exceptions,  in  view  of  the  fact  that  it  is  the  duty  of  the 
reviewing  court  to  look  at  the  whole  charge.  In  no  other 
way  can  it  be  determined  whether  there  was  error.  And 
where  single  propositions  only  are  included  which  are  claimed 
to  be  erroneous,  and  others  are  referred  to  but  are  not  found 
in  the  record,  it  will  be  presumed,  in  support  of  the  judgment. 
that  the  charge  as  a  wliole  was  correct.^ 

In  taking  exceptions  the  particular  parts  objected  to  should 
be  pointed  out,^  which  should  be  done  immediately  after  the 
charge  is  delivered  to  the  jury.  This  is  the  universal  and  the 
only  proper  practice;  yet,  in  exceptional  cases,  it  has  been 
departed  from.  It  is  said  that  special  exceptions  are  not 
necessary  in  all  cases  before  a  reviewing  court  will  look  into 

» Clark    V.    Stitt,   1  Toledo  Legal        «  Banta  v.  Martin.  38  O.  S.  534. 
News,  184.  6  Bean  v.  Green,  33  O.  S.  444 

2  Railway  Co.  V.  Construction  Co.,        7  Adams  v.   State,   25   O.   S.   584; 

49  O.  S.  681-3.  Railroad  Co.  v.  Strader,  29  O.  S.  448; 

■'  Pettett  V.  Van  Fleet,  81  O.  S.  536;  Railway  Co.  v.  Probst.  30  O.  S.  104; 

Goodin  v.  State,  16  O.  S.  344 ;  O.  Code,  Powers  v.  Railway  Co.,  33  O.  S.  430- 

sec.  5301.  38;  Everett  v.  Sumner,  32  O.  S.  562; 

<  Lockhart  v.  Brown,  31  O.  S.  431.  Railway  Co.  v.  Porter,  32  O.  S.  328. 
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a  charge  and  reverse  a  judgment;  as,  for  example,  where  the 
overruling  of  a  motion  for  a  new  trial  is  assigned  for  error 
and  the  evidence  and  charge  are  properly  before  the  court  by 
bill  of  exceptions,  the  charge  will  be  considered  in  connection 
with  the  evidence,  even  though  not  excepted  to,  and  if  errone- 
ous will  reverse  the  judgment.^  Thus  it  will  be  seen  that 
there  have  been  conflicting  decisions  upon  this  question.  There 
must  have  been  some  special  reasons  which  induced  the  court 
to  depart  from  the  rule  so  well  established,  that  "a  general 
exception  to  the  whole  charge,  without  specifying  particular 
portions,  presents  no  question  for  review  on  error."  ^  A  general 
exception  to  the  refusal  to  give  a  series  of  charges  as  re- 
quested will  not  be  sustained  when  one  or  more  is  unsound.' 
The  mere  failure  to  instruct  upon  particular  propositions,  un- 
less requests  were  made,  is  not  error.*  Where  requests  are 
refused  they  should  be  set  forth  in  the  bill  of  exceptions  before 
error  can  be  claimed  thereon. 

By  a  recent  amendment  to  the  statute  it  is  provided  that 
either  party  may,  when  the  evidence  is  concluded,  present 
written  instructions  to  the  court  on  matters  of  law,  and  re- 
quest that  the  same  be  given  or  refused  by  the  court  before 
the  argument  to  the  jury  is  commenced.^  The  refusal  to  do 
this  is  prejudicial  error  unless  the  court  otherwise  directs. 
It  may  be  to  the  decided  advantage  of  a  party  to  have  a 
charge  given  before  the  argument  proceeds.^ 

Sec.  1241.  Bill  of  exceptions  —  Verdict  against  law  and 
evidence.  —  The  evidence  will  not  be  reviewed  upon  error  un- 
less there  has  been  a  motion  for  a  new  trial  on  the  ground 
that  the  verdict  was  against  the  weight  of  the  evidence.^  A 
full  statement  of  all  the  testimony  relating  to  every  point 
made  in  the  argument  of  a  motion  for  a  new  trial  must  be 
made  in  the  bill  of  exceptions  ;^  in  fact  it  must  affirmatively  ap- 

1  Baker  v.  Pendergast  33  O.  S.  494;  ^  Root  v.  Village  of  Monroeville,  1 

Weybright  v.  Fleming,  40  O.  S.  52.  Toledo  Legal  News,  208  (Bentley,  J., 

2 Railway  Co.  v.  Erick,   51   O.  S.  1894). 
;  31  W.  K  B.  260.  ^O.   Code,   sec.   5301;  Whittaker's 

3  Railway  Co.  v.  Probst,  30  0.  S.  104.  Ohio  Civ.  Code  (4th  Rev.  ed.),  235 ; 

*  Jones  V.  State,  20  O.  34.  Kepuer  v.  Snively,  19  O.  296;  West- 

5R.  S.,  sec.  5190;  amended  89  O.  L.  fall  v.  Dungan,  14  O.  S.  276;  Ide  v. 

59.  60 ;  Whittaker's  Ohio  Civil  Code  Churchill,  14  O.  S.  372. 

(4th  Rev.  ed.),  p.  183.  8  Tracy  v.  Card,  2  O.  S.  432. 
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pear  that  the  bill  of  exceptions  contains  all  the  evidence  given 
in  the  case.^  Even  though  it  be  stated  that  the  bill  contains 
all  the  evidence,  and  material  documents  are  in  fact  omitted, 
the  judgment  will  not  be  reversed  on  the  ground  that  the  ver- 
dict is  against  the  evidence.'^  A  statement  that  testimony 
was  introduced  tending  to  prove  certain  things  is  not  suffi- 
cient to  advise  a  reviewing  court  whether  or  not  the  verdict 
was  against  the  weight  of  evidence;'  a  judgment  will  not 
therefore  be  reversed  where  the  evidence  set  forth  only  tends 
to  prove  a  fact,  and  there  is  no  showing  that  there  was  not 
other  evidence  tending  to  disprove  it.*  The  question  of  what 
consideration  is  given  the  evidence  by  a  reviewing  court  is 
discussed  elsewhere.' 

Sec.  1242.  Bill  of  exceptions  —  Admission  or  rejection  of 
evidence. —  It  has  been  said  that  the  exclusion  of  evidence  is 
generally  an  evil,  and  its  admission  safe  and  wise.®  In  har- 
mony with  this  idea,  it  has  been  held  that  where  testimony 
has  been  improperly  rejected  it  will  be  presumed  that  the 
party  offering  the  same  was  prejudiced  thereby,  though  the 
facts  which  would  have  been  shown  by  the  testimony  do  not 
appear."  But  this  view  is  not  by  any  means  consistent  with 
other  principles  found  in  the  decisions  and  the  code.  The 
burden  is  upon  the  party  complaining  to  show  that  he  has 
been  prejudiced  by  an  erroneous  ruling,  as  only  prejudicial 
errors  will  be  noticed.^  A  judgment  will  not  be  reversed 
merely  because  of  the  admission  of  incompetent  testimony 
where  there  was  competent  evidence  sufficient  to  sustain  the 
finding.'  Such  ground  can  only  be  available  when  it  appears 
that  upon  the  competent  evidence  the  verdict  or  finding  ought 
to  have  been  different.'"  If  the  evidence  is  not  set  out  in  the  bill 
of  exceptions,  it  will  be  presumed  that  there  was  evidence  con- 

1  Hall  V,  Reed,  17  O.  498 ;  Youmans        3  Walker  v.  Devlin,  2  O.  S.  593. 

V.  Caldwell,  4  O.  S.  71;  Coil  v.  Wil-  *  Farmers'   College    v.    BuUer,    18 

lis,  18  O.  28;  Tiltou  v.  Mor^aridge,  12  O.  S.  418. 

O.  S.    102;  Hoffniire  v,   Cunard,  11  » See  sec.  1287,  posf. 

W.  L.  B.  136;  Railroad  Co.  v.  Probst,  6  Bell  v.  Brewster,  44  O.  S.  690. 

30  O.  S.  104.     A  bill  showing  that  it  ^  Wolf  v.  Powner,  30  O.  S.  472. 

contains  only  the  substance  of  a  dep-  8  o.  Code,  sec.  5303. 

osition  is  not  sufficient     30  O.  S.  104.  9  Black  v.  Hill.  32  O.  S.  313. 

2  Armleder  v.  Lieberman,  33  O.  S.  i»  Cook  v.  Slate  Co.,  36  O.  &  135. 
77. 
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sistent  with  the  pleadings  such  as  would  justify  the  verdict  or 
judgment.^  It  is  therefore  not  only  necessary  that  the  objec- 
tions to  the  admission  or  rejection  of  testimony  be  made  at 
the  time,*  but  the  testimony  must  appear  in  the  bill  of  excep- 
tions, as  there  can  be  no  presumptions  whatever;^  otherwise 
rejected  testimony  cannot  be  considered  upon  error.* 

In  the  case  of  excluded  evidence  the  bill  should  show  what  it 
was  intended  to  prove,  and  that  it  was  material  or  prejudicial 
to  the  plaintiff  in  error.'  Error  in  excluding  proper  evidence 
is  not  cured  by  the  fact  that  there  was  other  and  stronger 
evidence  tending  to  establish  the  same  fact  as  that  embraced 
in  the  bill.®  A  reviewing  court  cannot  determine  whether 
error  has  been  committed  in  the  admission  of  testimony  un- 
less the  bill  of  exceptions  shows  all  the  evidence.''  Where 
improper  material  evidence  has  been  allowed  to  go  to  a  jury 
under  objections,  the  presumption  is  that  it  was  prejudicial, 
and  hence  it  is  unnecessary  to  show  that  the  jury  was  in  fact 
influenced  by  it,^ 

Sec.  1243.  Bill  of  exceptions  when  there  is  a  iinding  of 
facts. —  In  certain  cases  arising  on  contract,  the  right  of  trial 
by  jury  may  be  waived,  as  well  as  in  other  actions,  with  the 
assent  of  the  court,  and  by  consent  of  the  party  appearing 
when  the  other  party  fails  to  appear,  or  by  written  or  oral 
consent.®  In  the  trial  of  questions  of  fact  by  the  court,  the 
parties  may  request  the  court  to  make  a  special  finding  in 

1  Kitchen  v.  Loudenback,  48  0.  S.  need  not  be  set  out  —  only  the  facts  it 
177,  tended  to  prove.     Himrod  Furnace 

2  Gage  V. .  Payne,  W  678 ;  Perkins  v.  Railroad  Co.,  22  O.  S.  451.  A  state- 
V.  Dibble,  10  O.  434 ;  White  v.  Rich-  ment  that  there  was  evidence  tend- 
mond,  16  O.  5.  As  to  admission  be-  ing  to  prove  certain  facts  is  notsuffi- 
fore  the  question  is  answered.  Union  cient  U.  S.  Express  Co.  v.  Bachman, 
Rolling  Mill  V.  Packard,  1  O.  C.  C.  77.  2  C.  S.  C.  R.  251.    See  cases  in  Cun- 

sMcHugh  V.  State,  42  O.  S.  154;  ningham's  Ohio  Dec.  on  Ev.,  pp.  238- 

Palmer  v.  Yarrington,  1  O.  S.  253.  251. 

♦Palmer  v.  Yarrington,  supra.  *  Railway  Co.  v.  Herrick,  49  O.  S. 

ONeff  V.  Cincinnati,  32  O.  S.  215;  28. 

Gondolfo  V.  State,  11  O.  S.  114 ;  Bean  "  Baldwin  v.  Bank,  1  O.  S.  142.   For 

V.  Green,  32  O.  S.  444 ;  Oviatt  v.  State,  cases  on  error  in  admission  of  evi- 

19  O.  S.  573.     It  must  affirmatively  dence  see  Cunningham's  Ohio  Dec 

appear  that  it  was  prejudicial.     Hoi-  on  Ev.,  pp.  222-237;  Clark  v.  Stitt, 

lister  V.  Reznor,.  9  O.  S.  9 ;  Scovern  1  Toledo  Legal  News,  184,  185. 

V,  State,  6  O.  S.  294  ;  Hummel  v.  State.  8  Board  v.  Mills,  38  O.  S.  38a 

17  O.  S.  628.    The  testimony  so  offered  ^^  O.  Code,  sec.  5204 
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writing,  stating  the  conclusions  of  fact  separately  from  the 
conclusions  of  law.  This  is  clone  with  a  view  of  excepting  to 
the  decision  upon  the  questions  of  law  involved.^  Error  may 
be  prosecuted  to  the  ruling  of  the  court  in  such  cases  as  though 
trial  were  had  to  a  jury ,2  and  the  questions  of  law  arising 
upon  the  facts  found,  without  request,  may  be  reviewed  with- 
out a  bill  of  exceptions  or  a  motion  for  a  new  trial.'  But  a 
review  cannot  be  had  in  such  a  case  where  the  question  raised 
is  that  the  finding  of  fact  is  not  sustained  by  the  evidence, 
without  a  motion  for  a  new  trial  or  to  set  the  finding  aside;* 
and  a  bill  of  exceptions  must  then  be  taken  showing  all  the 
evidence  acted  upon  by  the  trial  court,^  as  questions  of  the 
sufiiciency  of  the  evidence  in  such  cases  can  only  be  raised  by 
a  bill  of  exceptions.^  While  the  reviewing  court  will  not  ordi- 
narily look  beyond  the  errors  assigned,  except  as  to  juris- 
dictional matters,^  yet  having  found  the  error  complained  of 
to  exist,  the  court  may  look  into  the  whole  record  to  ascer- 
tain whether  it  was  prejudicial.^ 

The  circuit  court  may  look  beyond  the  facts  found,  and  as- 
certain from  the  evidence  such  other  material  facts  as  are 
supported,  and  make  such  disposition  of  the  case  as  is  war- 
ranted by  the  whole  record.'  A  finding  of  facts  made  by  the 
circuit  court  from  the  evidence  contained  in  a  bill  of  excep- 
tions in  a  case  before  it  on  error  is  not  authorized,  and,  if 
made,  will  present  no  question  reviewable  by  the  supreme 
court.^**  There  is  a  presumption  that  no  evidence  was  offered 
from  which  any  other  facts  could  be  found  than  those  set 
forth  in  the  finding.  Consequently,  if  the  record  does  not 
contain  the  evidence  and  the  finding  is  within  the  issue,  the 
presumption  on  error  is  conclusive."  If  it  admits  of  two  con- 
structions, one  in  favor  of  affirmance  and  the  other  of  re- 
versal, the  finding  should  receive  that  construction  which  will 

1  O.  Code,  sec.  5205.  «  Ralston    v.   Kohl,   30    O.   S.   93 ; 

2  Bank  v.  Buckingham,  12  O.  482;  Shinkle  v.  Bank,  22  O.  S.  516. 
Bissell  V.  Couchaine,  15  O.  58.  ^  Levi  v.  Daniels,  23  O.  S.  38. 

3  Lockwood  V.  Krum,  34  O.  S.  1 ;        8  Oliver  v.  Moore,  33  O.  S.  473. 
Earner  v.  Batdorf,  35  O.  S.  113.  9  Sturgeon  v.  Hall,  8  O.  C.  C.  269. 

<Ide  V.  Churchill,  14  O.  S.  373-77;  10  Young  v.  Pennsylvania  Co.,  22 
Everett  v.  Sumner,  32  O.  S.  563.  W.  L.  B,  299, 

*  Ide  V.  Churchill,  supra.  ii  Springer  v.  Avondale,  35  O.  S.  624 
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sustain  the  judgment.^  An  agreed  statement  of  facts  ordi- 
narily forms  no  part  of  the  record  unless  made  so  by  a  bill  of 
exceptions; 2  but  when  carried  into  the  record,  and  the  trial 
court  finds  it  to  be  all  the  testimony  and  that  no  further  tes- 
timony was  offered,  it  has  been  held  unnecessary  to  re-embody 
the  same  into  a  bill  of  exceptions.^  The  finding  of  the  court 
cannot  be  reviewed  on  error  where  a  motion  for  a  new  trial 
was  made  only  upon  the  ground  that  it  was  against  the 
weight  of  evidence.*  But  when  the  court  states  its  conclu- 
sions of  law  and  fact  separately,  the  questions  of  law  may  be 
reviewed  in  the  absence  of  a  motion  for  new  trial.* 

Sec.  1244.  Exhibits  and  papers  as  parts  of  bill  of  excep- 
tions.—  It  IS  necessary  that  all  exhibits  or  papers  be  set  out 
or  attached  to  a  bill  of  exceptions,  or  in  some  way  connected 
therewith,  so  as  to  make  them  part  thereof.®  Affidavits  intro- 
duced and  used  on  the  hearing  of  a  motion  cannot  be  used 
unless  made  part  of  the  record  by  a  bill  of  exceptions."^  Nor 
can  aflBdavits,  or  the  certificate  of  a  clerk,  or  an  agreed  state 
ment  of  counsel  as  to  what  took  place  at  the  trial,  be  made 
to  supply  the  place  of  a  bill  of  exceptions.^  Where  papers 
are  used  without  objection  in  the  circuit  court,  no  objection 
can  be  raised  in  the  court  of  last  resort.^  An  omission  in  this 
respect  may  be  supplied  by  a  journal  entry  directing  a  paper 
to  be  taken  as  part  of  the  bill.^"  If  reference  is  made  to  ex- 
hibits sufficiently  to  identify  them,  they  will  be  considered  as 
part  of  the  bifi." 

Sec.  1245.  Allowance,  signing  and  record  of  bill  of  ex- 
ceptions.—If  the  exception  be  true,  or  if  it  be  not  true,  then, 
after  it  is  corrected,  the  trial  judge,  or  a  majority  of  the  judges 
composing  the  trial  court,  must  allow  and  sign  it  before  the 

1  Jack  V.  Hudnall,  25  O.  S.  255 ;  Busby  v.  Finn,  1  O.  S.  409 ;  Kerr  v. 
Springer  v.  Avondale,  35  O.  S.  623.  Burns,  12  W.  L.  B.  68. 

2  Bank  v.  Bank,  16  O.  170;  Ach-  7  Qarner  v.  White,  23  O.  S.  192. 
eson  V.  Sutliflf,  18  O.  122.  They  cannot  be  copied  into  the  record 

3McGonnigle  v.  Arthur,  27  O.  S.  without  a  bill.  Sleete  v.  Williams,  21 
2.52.  O.  S.  82 ;  Schultz  v.  State,  32  O.  S. 

4  Westfall  V.  Dungan,  14  0.  S.  276 ;    276. 

McHenry  v.  Carson,  41  O.  S.  224.  8  Young  v.  State,  23  O.  S.  578. 

5  Lockwood  V.  Krum,  34  O.  S.  1 ;        »  Cooch  v.  Irwin,  7  O.  S.  22. 
McHenry  v.  Carson,  41  O.  S.  224.  i"  Busby  v.  Finn,  1  O.  S,  49. 

8  Wells  V.   Martin,    1   O.    S.    386 ;       »  Baker  v.  Scovill,  2  Q  S.  Q  R  37 
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case  proceeds;  or  if  the  party  excepting  consents,  within 
fifty  days  after  the  overruling  of  the  motion  for  a  new 
trial,  or  the  decision  of  the  court  when  a  motion  for  a  new 
trial  is  not  necessarv;  or  in  the  absence  of  the  trial  judo-e 
or  judges  from  the  district  or  circuit,  on  or  before  the  fifth 
day  of  the  next  ensuing  terra  of  court.^  This  then  constitutes 
the  bill  of  exceptions.^  The  trial  judge  is  not  bound  to  sign 
a  bill  of  exceptions  unless  it  be  a  true  one;  he  is  the  sole 
judge  of  its  correctness,  and  cannot  be  compelled  to  sign  it 
where  he  denies  that  the  one  presented  is  a  true  bill.-'  He 
may  amend  the  bill  to  conform  to  the  facts,*  but  no  changes 
can  be  made  by  a  reviewing  court.*  The  signing  may  be  sus- 
|)ended  until  the  close  of  the  trial,  when  the  party  is  entitled 
to  have  it  allowed  and  signed  within  the  time  precribed.®  It 
must  be  signed  within  the  trial  term  or  within  fifty  days  there- 
after, as  provided  by  statute,  and  if  the  motion  for  new  trial  is 
continued  to  the  next  term  the  party  loses  his  right  to  have  it 
allowed^  except  when  the  judge  or  judges  are  absent  when 
the  bill  is  prepared,  in  w^hich  case  it  must  be  signed  on  or  be- 
fore the  fifth  day  of  the  term  of  court  next  ensuing  after  the 
fifty  days.^  A  bill  of  exceptions  signed  by  one  of  three  judges 
cannot  be  regarded  as  part  of  the  record,  even  though  the 
journal  entry  recites  that  it  has  been  made  part  thereof;^ 
but  if  signed  by  two  judges  it  will  be  sufficient.^"  It  is  not 
essential  in  all  cases  that  it  be  signed  by  the  same  judges  who 
presided  at  the  trial,  unless  they  also  presided  at  the  time  the 
motion  for  new  trial  was  heard  and  disposed  of." 

If  the  bill  of  exceptions  is  not  filed  within  the  proper  time 
it  cannot  be  considered  part  of  the  record.  The  statements  in 
the  bill  of  exceptions  must  control  as  to  the  date  of  the  execu- 

1  0.  Code,  sec.  5302 ;  89  O.  L.  125;  Miller  v.  Cincinnati,  47  O.  S.  117; 
Whittaker's  Ohio  Civ.  Code  (4th  Rev.  Estabrook  v.  Gebhart,  32  O.  S.  415 ; 
ed.),  p.  239.  Doe  v.  Brown,  6  O.  S.  12. 

2  See  ante,  sec.  1238.  sq.  Code,  sees.  5301,  5302;  Whit- 

3  State  ex  rel.  v.  Todd,  4  O.  351;  taker's  Ohio  Oi v.  Code  (4th  Rev.  ed.), 
Creager  v.  Meeker,  22  O.  &  207.     See  pp.  235,  239. 

ante,  sec.  795.  9  Wagner  v.  Ziegler.  44  O.  S.  59 ; 

♦Hyde  v.    Boyle,  89   Cal.  590;  26  Shilito  v.  Thacker,  43  O.  S.  63;  Ran- 

Pa&  Rep.  1092.  kin  v.  Sanderson,  35  O.  S.  482. 

*  Smith  V.  Board,  27  O.  S.  44.  lOBascora  v.  Parrish,  18  O.  266. 

estate  ex  rel,  v.  Hawes,  43  O.  S.  16.  "  Wilson  v.  Giddings,  28  O.  S.  561. 

7  Morgan   v.   Boyd,  13   O.  S.   271; 
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tion,  rather  than  those  in  the  journal  entry  of  allowance,  espe- 
cially if  it  proves  the  journal  entry  to  be  untrue.'  And  if  it 
appear  that  the  bill  is  erroneous  in  that  it  does  not  contain  all 
the  evidence,  the  reviewing  court  cannot  require  it  to  be  cor- 
rected when  the  time  prescribed  by  statute  for  its  allowance 
and  execution  has  elapsed.  The  trial  court  can  neither  correct 
the  old  bill  nor  sign  a  new  one.^  It  must  be  filed  with  the 
pleadings;  and  if  the  party  filing  the  same  so  request,  it  must 
be  made  part  of  the  record,  but  not  spread  upon  the  journal; 
and  an  entry  of  the  allowance  and  signing  thereof  must  be 
entered  upon  the  journal  of  the  court  within  the  time  fixed 
for  such  allowance.^  Where  an  entry  of  allowance  has  been 
omitted,  it  may  be  supplied  by  a  nunc  pro  tunc  order  made  at 
a  subsequent  term.*  If  not  allowed  and  signed  during  the 
progress  of  the  trial,  the  party  excepting  must  submit  the  bill 
to  the  opposite  counsel  for  examination  not  less  than  ten  days 
before  the  expiration  of  the  fifty  days  in  which  it  is  to  be  filed, 
and,  unless  the  trial  judge  or  judges  be  absent  from  the  dis- 
trict or  circuit,  the  same  shall  be  submitted  to  him  or  them 
for  signature  not  less  than  five  days  before  the  expiration  of 
the  fifty  days.  But  the  trial  judge  or  judges  may  extend  the 
time  for  signing  the  bill  for  a  period  not  exceeding  ten  days 
beyond  the  expiration  of  the  fifty  days,  which  shall  be  in- 
dorsed on  the  bill  by  the  court.* 

The  trial  judge  may  refuse  to  sign  the  bill  if  the  same  has 
not  been  duly  presented  to  opposite  counsel,  unless  consented 
to  by  them.  The  provision  for  extension  of  time  is  for  the 
convenience  of  the  court,  to  enable  the  judge  to  examine  and 
allow  the  bill,  and  not  to  enable  the  party  excepting  to  pre- 
sent it  to  opposite  counsel.^    Hence  it  follows  that  a  bill  of 

1  Bowen  v.  Gazlay,  8  O.  C.  C.  256  identified.     Hill  v.  Bassett,  27  O.  S. 

(1894) ;  Busby  v.  Finn,  1  O.  S.  409.  597.  The  entry  must  show  that  it  was 

2Haberty  v.  State,  8  O.  C.  C.  262  allowed  as  well  as  signed.    Railroad 

(1894) ;  Busby  v.  Finn,  1  O.  S.  409.  Co.  v.  Kirchner,  6  O.  C.  C.  211. 

SO.  Code,  sec.  5302;  89  O.  L.  125;  ^Bothe  v.  Railroad  Co.,  37  O.  S. 

Whittaker's  Ohio  Civ.  Code  (4th  Rev.  147 ;  Mitchell  v.  Thompson,  40  O.  S. 

ed.),  p.  239 ;  Burk  v.  Railway  Co.,  26  110. 

O.  S.  643 ;  Kerr  v.  State,  36  O.  S.  614 ;  »  O.  Code,  sec.  5302 ;  89  O.  L.  125. 

Heffner  v.  Moyst,  40  O.   S.   112.     It  spugh  v.  State,  31  W.  L.  B.  195; 

must  appear  that  it  was  tendered  in  51  0.  S.  — . 
due  time  and   must  be  reasonably 
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exceptions  presented  to  the  judge  for  signing  on  the  forty- 
second  day  after  the  overruling  of  the  motion  for  a  new  trial 
is  not  within  the  time,  unless  opposing  counsel  consent  to  tak- 
ino-  part  of  the  last  ten  days  of  the  fifty  days  for  the  examina- 
tion.' It  is  not  necessary  to  give  notice  of  the  extension  of 
time  for  the  signing  of  the  bill  of  exceptions.^ 

Sec.  1246.  Bill  of  exceptions  taken  to  ruling  of  justice 
of  the  peace. — 

BILL    OF    EXCEPTIONS. 

I  Before  C.  H.  B.,  Justice  of  the  Peace  in  and  for  the 
j^'(^    I  Township  of  C, County,  Ohio. 

Be  it  remembered  that  on  the day  of ,  18 — ,  the 

plaintiff  filed  his  afiidavit  for  attachment  in  the  above-entitled 
action,  a  copy  of  which  affidavit  is  hereto  attached  marked 

"A,"  and  made  a  part  hereof.     And  that  on  the day  of 

,  18 — ,  the  defendant  filed  his  motion  to  dismiss  said  at- 
tachment with  an  affidavit  thereto  annexed,  a  copy  of  which 
is  hereto  attached  marked  "B,"  and  made  a  part  hereof;  and 

that  afterwards,  on  the day  of  ,  18 — ,  the  motion  to 

dismiss  said  attachment  came  up  for  hearing  before  said  jus- 
tice of  the  peace,  and  the  said  plaintiff  to  maintain  the  issue 
on  his  part  offered  the  evidence  of  T.  R  W.,  J.  C.  D.,  the  de- 
fendant J.  S.  and  that  of  himself,  as  follows :  [Give  testimony.'] 

1  Gibb  V.  Townsend,  1  Toledo  Legal  a  strict  regard  for  the  decision  of  the 
News,  355  (Huron  county  circuit  supreme  court  required  of  it.  It  may 
court,  Scrihner,  J.,  1894).  Yet  the  be  supposed  from  the  expression  "  un- 
court  adopting  the  doctrine  just  less  the  opposite  counsel  consent  to 
given,  stated  that  the  ruling  made  the  using  the  last  ten  days  for  the 
by  the  supreme  court  in  Pugh  v.  examination  of  the  bill "  that  the  bill 
State,  31  W.  L.  B.  195 ;  51  O.  S.  — ,  under  consideration  in  Gibb  v.  Town- 
required  it  to  regard  such  a  bill  as  send,  supra,  had  not  yet  been  pre- 
not  having  been  filed  in  time,  but  sented  to  counsel.  Nothing  appears 
notwithstanding  that  fact  examined  in  the  opinion  to  show  that  such  was 
into  the  case  and  affirmed  the  judg-  the  fact.  In  view  of  the  fact  that  the 
ment  Gibb  v.  Townsend,  supra,  presentation  of  a  bill  of  exceptions  to 
The  supreme  court  holds  it  to  be  the  opposite  counsel  is  a  condition  upon 
duty  of  the  trial  judge  to  refuse  to  which  the  court  can  sign  it  (Pugh  v. 
allow  and  sign  a  bill  when  not  pre-  State),  it  would  seem  that  the  action 
sented  in  time;  but  in  Gibb  v. Town-  in  Gibb  v.  Townsend  was  erroneous, 
send,  1  Toledo  Legal  News.  355,  in  as  there  was  no  bill  of  exceptions  be- 
which  the  foregoing  doctrine  was  fore  the  court.  The  record  should 
announced,  the  trial  judge  did  not  properly  show  every  step  essential  to 
deem  it  his  duty  to  refuse  to  sign  the  take  a  case  up  on  error, 
bill,  nor  did  the  circuit  court  deem  it  2  McDonald  v.  McAllister,  33  Nebi 
its  duty  to  follow  what  it  considered  514 ;  49  N.  W.  Rep.  377. 
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The  defendant  thereupon  introduced  the  following  testi- 
mony: [give  testimony],  Sind  the  plaintiff  offered  the  follow- 
ing evidence  in  rebuttal:  [Copy  of  evidence.'] 

li'oregoing  testimony  in  rebuttal  objected  to;  objection 
overruled;  defendant  excepted;  —  which  was  all  the  evidence 
offered  by  either  party  in  said  case.  Whereupon  said  justice 
of  the  peace  overruled  said  motion  to  discharge  and  dismiss, 
and  held  said  attachment  to  be  well  taken  out  and  in  full  force 
and  virtue,  to  which  opinion  and  ruling  of  said  justice  upon 
said  motion  to  discharge  said  attachment,  and  to  his  holding 
said  attachment  to  be  good,  said  defendant  then  and  there 
excepted  and  prays  said  justice  to  sign  and   seal  this  his  bill 

of  exceptions,  which  is  accordingly  done,  on  this day  of 

,  18-. 

C.  H.  B.,  J.  P.     [Seal.] 

Sec.  1247.  Bill  of  exceptions  in  court  of  common  pleas 

(or  circuit  court). — 

Franklin  County,  Ohio,  Court  of  Common  Pleas  [or,  Circuit 

Court]. 
J.  F.,  Plaintiff,  ) 

vs.  \  Bill  of  Exceptions. 

R.  H.  ) 

Beit  remembered  that  at  the  trial  of  this  cause  at  the , 

18 — ,  term  of  said  court,  before  the  Hon. ,  judge  [or, 

judges]  of  said  court  of ,  the  plaintiff,  to  maintain  the  issues 

on  his  part  to  be  maintained,  offered  as  witnesses  the  follow- 
ing persons,  who  testified  as  follows:  [Plaintiff'' s  testimony, 
with  exceptions  noted.] 

Thereupon  the  plaintiff  rested. 

And  the  defendant,  to  maintain  the  issues  on  his  part,  of- 
fered as  witnesses  the  following  persons,  who  testified  as  fol- 
lows: [Defendants  testimony?^ 

The  foregoing  is  all  the  testimony  offered  by  either  party. 

And  thereupon  defendants  rested.  And  thereupon  plaint- 
iff [or.,  defendant]  made  the  following  requests  to  charge, 
which  were  refused:  [State  them.]  Thereupon  the  court 
charged  the  jury  as  follows:  [Copy  entire  charge?] 

The  jury  thereupon  retired  for  deliberation,  and,  after  due 
consideration,  returned  the  following  verdict:  [Copy  verdict] 

Whereupon  the  court  gave  judgment  for  the  plaintiff,  as 
appears  of  record  in  the  cause;  and  thereupon  the  defendant 
filed  a  motion  to  set  aside  said  judgment  and  for  a  new  trial ; 
which,  upon  consideration,  the  court  overruled,  as  also  appears 
of  record ;  and  the  defendant  thereupon  excepted  to  the  over- 
ruling of  said  motion,  and  presented  this  his  bill  of  exceptions, 

first  to  opposing  counsel  on  the day  of ,  18 — ,  and 

to  the  court  on  the day  of  ,  18—,  and  prayed  that 

the  same  be  allowed,  signed,  sealed  and  made  a  part  of  the 
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record,  which  is  accordingly  done  this day  of ,  18 — , 

and  at  the term  of  said  court. , 


Judge[s]  of  said  Court. 
Sec.  1248.  Finding  of  facts  and  judgment  —  Formal  parts. 

[Caption.'] 

This  day  this  cause  came  on  to  be  heard  on  the  petition  of 
the  plaintiff,  the  answer  of  the  defendant,  and  the  reply  of 
the  plaintiff  thereto,  and  on  the  testimony  of  witnesses,  and 
was  argued  b}'^  counsel. 

And  thereupon  the  court  being  asked  to  separately  state  its 
findings  of  facts  and  its  conclusions  of  law  in  this  case,  the 
court  thereupon  finds  from  the  testimony  as  the  facts  in  this 
case,  the  following:  \_Stateme71t  of  facts.'] 

The  court  finds  as  conclusions  of  law  that  [statement  of  con- 
clusions of  law.] 

It  is  therefore  considered  and  adjudged  by  the  court  that 
said  defendant  go  hence  without  day  and  recover  of  the 
plaintiff  his  costs  herein  expended,  to  which  conclusions  of 
law,  upon  said  findings  of  facts,  the  plaintiff  by  his  counsel 
at  the  time  excepted. 

Sec.  1249.  Bill  of  exceptions  by  prosecuting  attorney  in 
criminal  cases. — 

BILL   OF   EXCEPTIONS. 

Court  of  Common  Pleas, County,  Ohio. 

The  State  of  Ohio  ) 

vs.  >    Indictment  for 

A.  S.  ) 

Be  it  remembered  that  on  the day  of ,  18 — ,  being 

one  of  the  days  of  the  January  term  in  said  j'^ear  of  the  court 

of  common  pleas  of county  and  state  of  Ohio,  and  being 

the  day  on  which  this  cause  was  set  for  trial  before  Hon. 


-,  judge  of  said  court,  presiding,  a  jury  was  impaneled  and 
sworn  to  try  the  issue  in  said  case;  and  on  said  trial,  to  main- 
tain the  issue  upon  the  part  of  the  state  of  Ohio,  the  prosecut- 
ing attorney  called  a  number  of  witnesses,  to  wit,  in  numbei 
twenty-two,  who  were  each  duly  sworn  and  examined  before 
said  court  and  jury,     [Copy  evidence.] 

And  the  defendant,  to  maintain  the  issue  on  his  part,  called 
as  witnesses  the  following  [names  of  witnesses],  whose  testi- 
mony is  as  follows:  [Copy  evidence.] 

And  thereupon  the  plaintiff,  further  to  maintain  the  issues 
on  its  part,  called  a  number  of  witnesses,  who  were  duly 
sworn  and  examined  in  rebuttal,  and  thereupon  the  state 
rested. 

The  foregoing  is  all  the  evidence  offered  by  either  side. 
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And  the  court  and  jury  having  heard  all  the  evidence  given 
or  ofiered  by  either  side  upon  the  trial  of  the  case,  and  at  the 
close  of  the*^  testimony  and  before  the  argument  of  the  re- 
spective counsel  the  prosecuting  attorney  asked  the  court  to 
give  the  following  charges  to  the  jury,  each  of  which  the 
court  refused  to  give,  and  to  each  of  which  refusals  the  prose- 
cuting attorney  then  and  there  excepted,  to  wit:  {Cojpy  of 
charges  refused.'] 

And  the  court  then  charged  the  jury  upon  said  point  and 
subject  as  follows,  to  wit,  after  having  first  explained  to  the 
jury  the  different  grades  of  criminal  homicide  and  the  char- 
acter and  amount  of  proof  required  to  establish  either  and 
each  of  such  grades,  as  well  as  the  offense  of  assault  and  bat- 
tery, etc. :  \_Copy  of  charge  given.] 

To  the  giving  of  which  charge  the  prosecuting  attorney  for 
the  state  of  Ohio  objected,  but  the  court  overruled  said  ob- 
jection and  gave  said  charge  to  the  jury,  to  which  giving  of 
said  charge  and  overruling  of  said  objection  the  prosecuting 
attorney  at  the  time  excepted. 

And  this  was  all  the  instructions  and  charges  that  the  court 
gave  to  the  jury  upon  the  subject  asked  by  the  prosecuting 
attorney,  and  the  subject  embraced  in  the  charge  of  the  court 
aforesaid. 

Whereupon  the  jury  retired  for  deliberation  and  returned 
a  verdict  against  the  defendant  in  the  words  and  figures  fol- 
lowing, to  wit:  {Copy  of  verdict.'] 

A  true  copy  of  the  indictment  in  said  cause  is  hereto  at- 
tached, marked  "Exhibit  A,"  and  is  made  a  part  hereof,  and 
is  in  the  words  and  figures  following,  to  wit:  \_Copy  of  in- 
dictment.] 

And  now  the  prosecuting  attorney  presents  this  his  bill  of 
the  several  exceptions  by  him  taken  in  the  manner  and  at  the 
times  above  set  forth,  and  prays  that  the  same  be  allowed, 
signed,  sealed  and  made  part  of  the  record,  which  is  accord- 

ino^ly  done  this day  of ,  18 — . 

D.  W.  C, 

\_Seal.']                      Judge  of  the  Court  of  Common  Pleas  of 
County,  Ohio. 

Note. —  A  copy  of  the  journal  entries  should  accompany  the  bill 

Sec.  1250.  New  trial  defined,  and  objects. —  A  new  trial 
is  a  re-examination,  in  the  same  court,  of  an  issue  of  fact, 
after  a  verdict  by  a  jury,  a  report  of  a  referee  or  master,  or 
a  decision  of  a  court;  and  the  former  verdict,  report  or  de- 
cision will  be  vacated,  and  a  new  trial  granted,  on  the  appli- 
cation of  the  party  aggrieved,^  The  purpose  of  the  new  trial 
is  the  correction  of  any  errors  or  other  prejudicial  matters 

1  O.  Code,  sec.  5305. 
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occurring  during  the  trial.'  The  complaining  party  must  ex- 
haust his  remedy  in  the  trial  court  by  filing  his  motion  before 
he  can  ask  a  reviewing  court  to  consider  the  errors  of  which 
he  complains.  The  court  of  last  resort  will  not  review  alleged 
errors  by  petition  in  error  until  a  ruling  has  been  obtained 
upon  the  motion  ^  and  an  exception  taken  thereto.'  A  new 
trial  should  not  be  granted  upon  mere  technical  grounds 
where  substantial  justice  has  been  done.*  The  motion  is  ad- 
dressed to  the  sound  discretion  of  the  court;  and  where  a  new 
trial  is  allowed,  the  judgment  so  rendered  cannot  be  reversed 
for  error  in  such  allowance.*  The  causes  for  which  new  trials 
may  be  granted  are  shown  in  the  succeeding  sections. 

Sec.  1251.  Motion  for  new  trial,  when  necessary. —  A 
motion  for  a  new  trial  is  necessary  where  it  is  sought  to  cor- 
rect errors  which  are  not  apparent  on  the  face  of  the  record.^ 
It  is  an  essential  prerequisite  to  the  prosecution  of  proceed- 
ings in  error,  as  it  serves  the  purpose  of  arraigning  the  errors 
committed  during  the  progress  of  a  trial,  with  the  assistance 
of  a  bill  of  exceptions,  bringing  them  upon  the  record.'^  These 
errors  are  such  as  the  code  provides  may  be  excepted  to,®  as 
misdirection  of  the  court,'  or  that  the  verdict  of  the  jury  or 
finding  of  the  court  is  against  the  law  and  the  evidence,'"  or 
in  the  admission  or  rejection  of  testimony."  These  errors  are 
considered  by  the  authorities  to  have  been  waived  in  the  ab- 
sence of  a  motion  for  new  trial.'^  It  follows,  therefore,  that 
where  the  facts  appear  of  record,'*  and  the  questions  are  con- 

iSeifrath  v.  State,  35  Ark.  413.  State,  44  Ark.  127;  McAllister  v.  In- 

2  Jones    V.    Hayes,    36    Neb.   526;    surance  Co.,  78  Ky.  531. 

Smith  V.   Spaulding,   34    Neb.   128;  SQ.  Code,  sec.  5301,  as  amended  89 

Brosvn  v.  Coal  Co.,  48  O.  S.  542;  34  O.  L.  124-5. 

O.  S.  128.  9  Id. :  Young  v.  King,  83  Ark.  745 ; 

3  Foster  v.  Robinson.  6  O.  S.  94.  Higgins  v.  Lee,  16  III.  495. 

*  Buck  V.  Waddle,  1  O.  357;  Bush  lOQ.  Code,  sec.  5301.  as  amended  89 

V.  Critchfield,  5  O.  109.  O.  L.   124-5;  Volmer  v.  Stagerman, 

5  Conard  v.  Runnels,  23  O.  S.  601 ;  25  Minn.  234 ;  Randall  v.  Turner,  17 
Smith  V.  Board,  27  O.  S.  44 ;  Jaspers  O.  S.  262. 

V.  Mallon,  11  W.  L.  B.  166.  HQ.    Code,    sec.    5301;    Fowler  v. 

6  Brown  v.  Mott,  22  O.  S.  149;  Young,  19  Kan.  150 ;  Racer  v.  Baker, 
Racer  v.  Baker,  113  Ind.  177;  Har-    113  Ind.  177. 

rington  v.  Latta,  23  Neb.  84 ;  36  N.  12  Thompson  on  Trials,  sea  2712,  and 

W.  Rep.  364.  cases. 

7  Brown  v.  Mott,  supra;  Randall  v.  13  Bateson  v.  Clark,  37  Mo.  31 ;  Mc- 
Turner,   17    O.   &    262;    Werner   v.  Intire  v.  Mclntire,  80  Mo.  470. 
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fined  to  such  as  are  apparent,  or  to  the  pleadings,  a  motion 
is  unnecessary.  Illustrative  of  this  rule  may  be  stated  the 
case  of  trial  to  the  court,  vrhere  special  findings  of  facts  and 
law  are  made  separately,  where  the  parties  complain  only 
of  the  law  as  applied  to  the  facts,  making  no  question  of  the 
sufficiency  of  the  latter.^ 

The  view  is  taken  by  some  courts  that  such  a  case  may  be 
reviewed  on  error  involving  a  consideration  of  the  sufficiency 
of  the  evidence,  upon  the  theory  that  there  is  no  reason  for 
requiring  a  court  to  pass  upon  them  a  second  time.^  But  this 
doctrine  is  not  followed  in  Ohio.  The  trial  court  must  be 
given  an  opportunity  to  re-examine  upon  a  motion  for  a  new 
trial  when  the  complaint  is  upon  the  ground  that  the  finding 
is  not  supported  by  the  evidence.'  In  fact,  the  reviewing 
court  will  look  beyond  the  finding  made.*  So  where  an  agreed 
case  has  been  submitted  to  the  court,  a  motion  for  a  new  trial 
is  unnecessary;^  or  where  a  court  refuses  to  vacate  an  order 
appointing  a  receiver;®  or  where  there  is  an  error  in  the  plead- 
ing;'' or  where  the  judgment  is  rendered  upon  demurrer.^ 

Sec.  1252.  New  trial  for  irregiil.arity. —  A  new  trial  may 
be  granted  for  irregularity  in  the  proceedings  of  the  court, 
jury,  referee,  master  or  ])revailing  party,  or  any  order  of  the 
court  or  referee,  or  abuse  of  discretion,  by  which  the  party 
was  prevented  from  having  a  fair  trial.^  The  irregularity  or 
misconduct  must  have  affected  the  judgment  or  improperly 
influenced  the  verdict;^"  as  where  a  judgment  is  taken  upon 
a  warrant  of  attorney  without  filing  the  original  warrant  with 
the  petition."  The  fact  that  a  paper  improperly  went  to  the 
jury,  in  the  absence  of  fraudulent  intent,  is  immaterial ;^^  and 

1  Spangler  v.  Brown,  26  O.  S.  389.  S.  E.  Rep.  451 ;  O'Conuer  v.  Koch,  56 
See  Thompson  on  Trials,  sec.  2715.        Mo.  253. 

2  Thompson  on  Trials,  sec.  2713.  «  O.  Code,  sec.  5305. 

3Ide  V.  Churchill,  14  O.  S.  372-77;  lo  Armleder  v.  Lieberman,  33  O.  S, 

Everett  v.  Sumner,  33  O.  S.  562.    See  77. 

ante,  sec.  1257.  "  Bank  v.  Doty,  9  O.  S.  505. 

«  See  antt,  sea  1243.  12  Tracy  v.  Card,  2  O.  S.  431 ;  Neflf 

6Browix  V.  Mott,  22  U.  S.  149.  v.  Cincinnati,  32  O.  S.  215.     It  must 

*  Mercantile     Trust    Co.    v.    Iron  have  been    sent    in    through    some 

Works,  4  O.  C.  C.  580.  trick.     Maynard  v.  Fellows,  43  N.  H. 

7  Stare  V.  Phares,  24  W.  Va.  657-  259.    See  Hilliard's  N.  T.,  p.  217,  sec. 

ti62.  23. 
<*  Rogers  v.  Rogers,  78  Cia.  688 ;  3 


§  1253.]  PKOCEEDIXGS    IN    ERROR   IN    CIVIL    CASES.  1197 

SO  where  the  judge  sends  to  them  a  copy  of  the  statutes,  in 
the  absence  of  the  parties,  calling  their  attention  to  certain 
sections  relating  to  the  case.^  Nor  is  it  reversible  error  to 
permit  papers  not  in  the  case  to  be  taken  by  the  jury,  where 
it  does  not  prejudice  any  one;^  and  so  with  irregularities  in 
the  selection,'  or  impaneling,*  or  swearing*  of  a  jury. 

Sec.  1253.  New  trial  for  misconduct  of  jury  or  preyail- 
ing  party. —  Any  misconduct  of  the  jury  or  prevailing  party 
which  affects  the  substantial  rights  of  the  unsuccessful  party 
is  the  second  ground  for  a  new  trial.®  For  example,  the  sep- 
aration of  a  juror  after  a  case  has  been  submitted,  for  the 
purj)ose  of  drinking,^  or  conversation  with  others,  after  their 
retirement,  in  regard  to  the  case,^  will,  unless  satisfactorily 
explained,  be  ground  for  new  trial.  The  presence  of  an 
officer  in  the  jury  room  is  not  necessarily  a  cause  for  new 
trial,  depending  upon  circumstances.^  Jurors  must  not  make 
disclosures  of  any  personal  knowledge  they  may  have,  con- 
tradicting pere:ons  who  testified  in  the  jury  room,  as  it  will 
be  misconduct  warranting  the  setting  aside  of  the  verdict.^*^ 
A  new  trial  has  been  granted  where  the  officers  in  charge  of 
the  jury  talked  of  the  case  in  such  a  way  as  to  influence 
them."  It  is  misconduct  warranting  a  new  trial  for  a  defend- 
ant to  talk  to  a  jury  about  the  case  while  viewing  the  prem- 
ises, and  treating  them  to  beer  and  cigars  after  they  have 
made  the  view.'^  It  is  said  that  the  intercourse  between 
judge  and  jury  is  in  many  respects  very  confidential,  and  that 
many  things  may  pass  between  them  which  will  not  amount 
to  misconduct,  as  answering  questions,  or  delivering  papers 
to  them  accidentally  withheld. 

1  Gondolfo  V.  State,  11  O.  &  114.         Porter,   32  O.  S.  328.    See  State  v. 

2  Jaspers  v.  Mallon,  11  W.  L.  B.     Boley,  17  la.  39. 

166.  BFarrerv.  State,2  0.S.  54,    SeeSut- 

5  Page  V.  Danvers,  7  Met.  326.  liff  v.  Gilbert.  8  O.  405;  11  W.  L.  B. 

<  Ferris  v.  People,  35  N.  Y.  125.  278 ;  Knight  v.  Freeport,  13  Mass.  218. 

A  State  V.  Jones,  5  Ala.  666.  »  See  article  in  11  W.  L.  B.  278,  and 

*0.  Code,  sec.  5305.  cases  cited;  Hilliard  on  New  Trials, 

^  Weis  V.  State,  22  O.  S.  486 ;  Wright  sec.  25,  p.  169. 

V.  Burchfeld,  3  O.  53.    See  Hilliard's  lo  Kent  v.  State,  42  O.  S.  426.     See 

New  Trials,  p.  199,  sees.  2a,  3, 4,  etc.  It  Lawrence  v.  Collier,  1  Cal.  37. 

is  immaterial  if  a  juror  drank  during  ^  Nelms  v.  State,  13  S.  &  M.  500. 

progress  of  trial  if  this  did  not  influ-  i-  Bender  v.  Buehrer.  1  Toledo  Legal 

ence  the    result      Railroad    Co.    v.  News,  91  (Lucas  Co.  C.  C,  1894). 
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Counsel  for  either  party  should  not  be  permitted  to  read 
and  comment  upon  matter  not  in  evidence  or  relevant  to  the 
issues,  if  prejudicial,  as  it  will  furnish  a  ground  for  a  new 
trial ;  ^  and  so  with  evidence  taken  at  a  former  trial.^  Any 
attempt  on  the  part  of  the  prevailing  party  or  his  attorney 
to  corrupt  a  3  urror,  even  though  unsuccessful,  is  good  ground 
for  a  new  trial.'  And  so  with  his  refusal  to  testify  on  cross- 
examination,^  though  not  where  the  defeated  party  was  not 
prejudiced.*  It  is  said  that  "It  is  singular,  indeed,  that 
almost  the  only  evidence  of  which  the  case  admits  should  be 
shut  out ; "  ^  but  the  rule  adopted  by  the  weight  of  authority 
is  that  the  affidavits  of  the  jurors  themselves  cannot  be  used 
to  impeach  their  verdict,'  as  that  they  did  not  understand  the 
charge.^  While  the  weight  of  authority  seems  in  favor  of 
the  rule  of  exclusion,  there  may  arise  cases  where  justice 
will  require  an  exception  to  be  made.'  Affidavits  are  admis- 
sible to  show  that  the  verdict  as  received  and  entered,  by  rea- 
son of  a  mistake  in  drawing  it,  or  of  a  mistake  made  in  open 
court  when  it  is  received,  does  not  embody  the  true  findings 
of  the  jury.^" 

See.  1254:.  New  trial  for  accident  or  surprise. —  Accident 
or  surprise,  which  ordinary  prudence  could  not  have  guarded 
ao-ainst,  is  a  third  cause  for  a  new  trial."  Motions  founded 
u|'on  this  ground  are  addressed  to  the  sound  discretion  of  the 
court; ^2  and,  as  has  been  frequently  asserted,  a  judgment  will 

« Insurance  Co.  v  Cheever,  36  O.  S.  D.  R,  R  Co.,  1  Toledo  Legal  News.  484 

201.     As  to  reading  from  scientific  (Butler  Co.  C.  P.,  Van  Pelt,  J.) 

works  see  Cory  v.  Silcox,  6  Ind,  39.  SHolraan  v.  Riddle,   8  O.   S.   384. 

It  is  held  largely  discretionary  with  Contra,  Packard  v.  United  States,  1 

the  court     Legg  v.  Drake,  1  O.  S.  la.  225. 

286.  »  Hilliard,  N.  T.,  p.  247,  sea  67. 

2  Martin  v.  Orndorff,  22  la.  504.  lo  Wertz  v.  C,  H.  &  D.  R  R  Co.,  1 

3  Railroad  v.  Porter,  32  O.  S.  328.  Toledo  Legal  News,  484  (Butler  Co., 
<  Foreman  v.  Railroad  Co.,  4  W.  O.,  Com.  PI.  1894,  Van  Pelt,  J.) ;  Jack- 
ie. M.  159.  son  V.  Dickinson,  15  Johns.   309;  8 

sBurdick  v.  Railroad  Co.,  54  N.  W.  Am.  Dec.  236;  Little  v.  Larrabee,  2 

Rep.  439  (la..  1892).  Greenleaf,  37:  11  Am.  Dec.  43;  Prus- 

«  Hilliard's   N.  T.,    p.    248,    citing  sell  v.  Knowles,  4  How.  (Miss.)  90. 

Owen  V.  Warburton,  1  N.  R  326.  "  O.  Code,  sec.  5305. 

'Farrar  v.  State,  2  O.  S.  54;  Sar-  12  isham  v.  Fox,  7  O.  S.  320;  Cole- 
gent  V.  State,  11  O.  472:  Hulet  v.  man  v.  State,  20  Ark.  53;  Todd  y. 
Barnct.  10  O.  459;  Wertz  v.  C.  R.  &  State,  25  lud.  212. 


§  1255.]  PROCEEDINGS    IN    EEROK   IN    CIVIL    CASES.  1199 

not  be  reversed  unless  there  has  been  a  clear  abuse  of  discre- 
tion.* To  warrant  the  granting  of  a  new  trial  upon  this 
ground,  it  is  incumbent  on  the  applicant  to  show  accident  or 
surprise  in  reference  to  a  material  matter,  which  could  not 
be  avoided  by  ordinary  prudence,  and  that  it  actually  pro- 
duced an  injury.'^  It  cannot  be  granted  for  error  or  neglect  of 
counsel,'  or  because,  by  being  misled  by  a  misapprehension  of 
the  law,  he  abstained  from  offering  pertinent  testimony.* 
Failure  to  receive  notice  of  trial  is  not  such  an  accident  as  will 
warrant  the  granting  of  a  new  trial,  where  it  was  occasioned 
by  the  party's  own  neglect.*  But  where  parties  have  negotia- 
tions for  settlement  pending,  and  a  cause  is  set  down  without 
their  knowledge,  and  judgment  rendered  thereon,  it  will  be 
set  aside."  And  so  will  a  motion  for  a  new  trial  be  granted  on 
the  ground  of  fraud.^  Cases  may  arise  where  a  party  is  sur- 
prised, as  where  a  witness  duly  summoned  absents  himself,^  or 
where  counsel  are  led  to  believe  that  a  certain  witness  of  his 
adversary  is  not  to  be  present.  But  the  fact  that  the  unsuc- 
cessful party  was  surprised  at  the  testimony  of  his  adversary's 
witness  is  not  ground  for  new  trial,'  and  so  where  a  wit- 
ness testifies  to  facts  not  testified  to  on  a  former  trial,  where 
substantial  justice  is  done.*"  It  is  essential  that  the  party  sur- 
prised make  the  necessary  objection  at  the  time,  as  it  may  be 
that  the  matter  can  be  remedied  during  the  trial,  or  that  the 
trial  may  be  continued."  The  motion  upon  this  ground  must 
clearly  assign  the  nature  of  the  accident  or  surprise,  and  be 
accompanied  by  affidavits  showing  the  merits. 

Sec.  1255.  New  trial  for  excessive  damages. —  A  new  trial 
should  be  granted  where  excessive  damages,  appearing  to  have 
been  given  under  the  influence  of  passion  or  prejudice,  have 

INooney  v.  Mahoney,  80  Cal.  226.        »  Griffin  v.  O'Neil,  47  Kan.  116;  27 

2C  hicago  &  G.  K  Ry.  Co.   v.  Yos-  Pac.  Rep.  826. 
l)urgh,  45  IlL  311 ;  How  v.  Bodman,        6  Mitchell  v.  Knight,  7  O.  C.  C.  204. 
1  Disn.  115;  Endress  v.  Nelp,  1  Disn.        ^  Hay  ward  v.  Calhoun.  3  O.  S.  164; 

ill.  Fackler  v.  Relief  Society,  5  W.  L,  R 

8  How  V.  Bodman,  supra;  Endress  353. 
V.  Nelp,  supra;  Barrow  v.  Jones,  1  J.         **  Pilot,  etc.  Co.  v.  Chapman,  11  CaU 

J.  Marsh.  470;    Dame   v.    Darae,  38  161. 

N.  H.  429,  434;  Handy  v.  Davis,  38  » Bingham  v.  Walk,  128  Ind.  1«4. 
N.  H.  411.  lostites  v.  McKibben,  2  O.  a  58a 

J  Ferguson  v.  Gilbert,  16  O.  a  88.       "  Wait  v.   Maxwell,   5  Pick.   217 ; 

Jackson  v.  Davis,  5  Cow.  123. 
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been  awarded.'  The  amount  must  be  so  large  as  to  evince 
prejudice,  partiality  or  corruption.'^  While  courts  move  with 
great  caution  in  setting  aside  verdicts,  especially  on  account 
of  excessive  damages,  yet  where  they  are  obviously  exorbitant 
there  should  be  no  hesitation;^  and  where  in  such  cases  anew 
trial  has  been  refused,  the  judgment  will  be  reversed  unless  a 
remittitur  be  entered  for  the  excess.*  The  court  ma}'-  in  fact 
make  remittitur  of  the  excess  the  condition  of  refusing  a  new 
trial,  which  will  not  be  held  to  be  error.' 

Sec.  1256.  New  trial  for  error  in  assessment  of  recov- 
ery.—  A  new  trial  will  be  granted  where  there  has  been 
"error  in  the  assessment  of  the  amount  of  recovery,  whether 
too  large  or  too  small,  when  the  action  is  upon  contract,  or 
for  the  injury  or  detention  of  property."  ^  "Where  judgment 
has  been  rendered  for  a  larger  sum  than  was  due,  the  error 
may  be  corrected  by  remitting  the  excess,  even  after  the  peti- 
tion in  error  has  been  filed.' 

Sec.  1257.  New  trial  when  verdict  or  judgment  contrary 
to  evidence  and  law. —  A  new  trial  may  be  had  where  the  ver- 
dict, report  or  decision  is  not  sustained  by  sufficient  evidence, 
or  is  contrary  to  law.^  This  is  one  of  the  grounds  most  com- 
monly adopted,  and  embraces  the  verdict  of  the  jury,  report 
of  the  master  or  referee,  and  the  decision  of  the  court  with- 
out the  intervention  of  a  jury.  And  yet  there  is  danger  of 
conflict  between  court  and  jury;  and  unless  courts  rigidly  re- 
frain from  interfering  with  the  verdict  unless  manifestly 
against  the  evidence,^  they  will  usurp  the  functions  of  the 
latter.  Courts  should  therefore  rarely  undertake  to  decide 
upon  the  weight  or  effect  of  evidence,  and  should  do  so  only 
where  the  verdict  is  clearly  wrong,  and  not  when  there  is 
a  mere  difference  of  opinion.^"     A  new  trial  should  be  granted 

1 0.  Code,  sec.  5305.  A  verdict  for  personal  injuries  should 

2  Simpson  v.  Pitman,  13  O.  365;  not  be  set  aside  unless  the  jury 
Fisher  v.  Patterson,  14  O.  418.  abused  its  discretion.     Schneider  v. 

3  Railway  Co.  v,  Slusser,  19  O.  S.  157.  Hosier,  21  O.  S.  98. 

4  Lear  v.  McMillan,  17  O.  S.  464.  6  0.  Code,  sec.  5305. 

»  Pendleton  St.  K.  Co.  v,  Rahmann,  '  Doty  v.  Regour,  9  O.  S.  526. 

22  O.  S.  446 ;  Douglas  v.  Day,  28  U.  S.  8  o.  Code,  sec.  5305. 

175;    Durreli  v.  Carver,  9  O.  S.  754;  ^Breese  v.  State,  12  O.  S.  146. 

Durrell  v.  Boyd,  2  Disney,  463 ;  Ryan  *"  McGatrick  v.  Wason,  4  O.  S.  566 ; 

V.  Say  en,  1  Toledo  Legal  Mews,  264.  Remington  v.  Harrington,  8  O.  507; 
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where  it  is  clear  that  material  uncontradicted  evidence  has 
been  disregarded  which  would  have  required  a  different  ver- 
dict. A  decision  or  finding  of  the  court  is  entitled  to  the 
same  consideration  as  a  verdict,  and  will  not  be  set  aside  un- 
less clearl}'^  erroneous.^  Neither  finding  of  court  or  jury  can 
be  reviewed  on  error  upon  the  ground  that  it  is  against  the 
evidence,  unless  there  has  been  a  motion  for  a  new  trial  which 
has  been  overruled  and  an  exception  taken.^  A  judgment  of 
an  intermediate  reviewing  court,  reversing  the  trial  court  in 
overruling  a  motion  for  a  new  trial  and  remanding  the  cause, 
will  not  be  disturbed  where  it  appears  that  the  evidence  was 
conflicting  as  to  a  material  point  in  issue.' 

Sec.  1258.  New  trial  for  newly-discovered  evidence. — 
Newly-discovered  evidence,  material  to  the  party  applying, 
which  he  could  not,  with  reasonable  diligence,  have  discov- 
ered and  produced  at  the  trial,  is  ground  for  a  new  trial.* 
It  is  said  that  motions  of  this  character  should  be  scrutinized 
very  closely.  After  the  trial  of  a  case  it  is  a  very  easy  mat- 
ter to  discover  new  evidence  and  to  see  what  ought  to  have 
been.  The  evidence  should  be  of  the  most  satisfactory  char- 
acter.* Motions  upon  this  ground  therefore  rest  in  the  dis- 
cretion of  the  court,  and  cannot  be  reviewed  unless  there  has 
been  an  abuse  of  discretion.®  And  yet  the  code  affords  ample 
opportunity  to  the  complainant,  by  extending  the  time  within 
which  a  motion  may  be  made  upon  this  ground."^  But  the 
mover  must  have  been  vigilant  in  discovering  evidence  before 
the  trial  ceases,  as  the  law  does  not  encourage  the  granting  of 
new  trials  except  for  substantial  reasons.^  There  are  certain 
well-defined  rules  governing  motions  made  under  this  head. 
The  newly-discovered  evidence  must,  when  considered  with 

French  v.  Millard,  2  O.  S.  53 ;  Aber-  <  O.  Code,  sec.  SSO"). 

nethy  v.  Bank,  5  O.  S.  2G6.  5  Callahan    v.    Caffarata,    39    Mo. 

1  Merrick  v.  Boiiiy,  4  O.  S.  60;  In-  136;  People  v.  Sackett,  14  Mich.  320. 

surance  Co.  v.  Bollmeyer,  5  O.  S.  107.  6  Smith  v.  Bailey,  26  O.  S.  1. 

2Westfall  V.  Dungan,  14  O.  S.  276;  TQ.  Code,  sec.  5397.     See  sec  1263, 

Ide    V.    Churchill,    14    O.    S.    372;  post. 

Turner  v.  Turner,  17  O.  S.  449 ;  Ran-  8  Fitzgerald  v.  Brandt,  36  Neb,  683 ; 

dall  V,  Turner,  17  O.  S.  262;  Kepner  Searles  v.  State,  6  O.  0.  C.  332;  Suth- 

V.  Snively,  19  O.  29(5.  erlin  v.  State,  108  Ind.  389. 

'Woolen  Mills  Co.  v.  Titus,  35  O.  S. 
2.5a 
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that  produced,  require  a  different  verdict  or  finding.^  The  mo- 
tion will  not  be  granted  where  the  newly-discovered  evidence 
is  merely  cumulative,^  and  will  ordinarily  be  refused  where 
the  evidence  merely  impeaches  the  credit  or  character  of  a 
witness,'  though  in  exceptional  cases,  where  it  is  of  such  a  con- 
trolling character  as  to  require  a  different  verdict,  it  has  been 
admitted.*  The  motion  should  be  accompanied  with  an  affi- 
davit that  he  could  not  discover  the  evidence  by  the  exercise 
of  due  diligence,  givin":  the  names  of  the  witnesses,  and  the 
newly-discovered  facts.^  When  a  review  of  the  action  of  the 
trial  court  in  overruling  the  motion  is  sought,  the  bill  of  ex- 
ceptions should  contain  the  newly-discovered  testimony  so  far 
as  it  may  have  been  before  the  lower  court. 

Sec.  1259.  New  trial  for  errors  of  law. —  A  new  trial  may 
be  granted  for  any  error  of  law  occurring  at  the  trial  and 
excepted  to  by  the  party  making  the  application.®  The  mat- 
ters embraced  under  this  provision  are  decisions  or  rulings 
made  in  the  progress  of  the  trial  in  the  admission  or  exclusion 
of  evidence,  and  in  charging  the  jur}^  probably  sufficiently 
discussed  elsewhere.'  A  judgment  will  not  be  reversed  be- 
cause of  the  admission  of  improper  evidence,  unless  it  has 
caused  substantial  prejudice,^  though  a  new  trial  should  be 
granted  where  it  has  been  clearly  prejudicial.®  The  same  rule 
is  applicable  to  the  rejection  of  testimony.  The  rejection  of 
cumulative  evidence  may  be  immaterial;^"  but  the  non-admis- 
sion of  competent  evidence  will  be  sufficient  to  warrant  a  new 

1  Railroad  Co.  v.  Long,  24  O.  S.  133;  3  Ind.  App.  39;  Stockes  v.  Monroe, 

Fleet  V.  Hollenkam,  13  B.  Mon.  319 ;  36  Cal.  3S3. 

Ludlow  V.  Park,  4  O.  7.  *  Bailey    v.    State,    36    Neb.    808 ; 

^  Reed  v.  McGreen,  5  O.  375 ;  For-  Parker  v.  Hardy,  24  Pick,  124;  Green- 

rin  V.  Insurance  Co.,  11  0. 147;  Howe  leaf  v.  Grounder,  84  Me.  50-1;  Tap- 

V.   Bodman,    1    Disn.    115;   Hurd  v.  pin  v.  Clark,  32  Conn.  367;  Boggs  v. 

French,   1   C.  S.  C.  R  365 ;   Hill  v.  Lynch,  22  Miss.  563. 

Helman,  33  Neb.  735  ;  Stevens  V.  Hey,  'Moore   v.    Coates,   35   O.   S.    183; 

15  O,  S.  313;  Jackson  v.  Swope,  33  Leonard   v.    Schuler,   34    Miss.  475; 

N.  E.  Rep.  909  (Ind.,  1893).     See  Hill-  Hughes  v.  People.  116  III.  330.    See 

iard's  N.  T.,  p.  499,  sec.  13.  Tiiompson  on  Trials,  sec.  2762. 

3  Jackson  v.  Swope,  33  N.  E.  Rep.  *>  O.  Code,  sec.  5305. 

909  (Ind.,  1893) ;  Christ  v.  People,  3  -  See  ante,  sec.  1242. 

Colo.  394;  Fist  v.  Fist,  32  Pac.  Rep.  8  Whitman  v.  Keith,  18  0.  S.  134. 

719  (Colo.,  1893);  Keith  v.  Knoche.  9  Bank  v.  Carson,  30  Neb.  104;  Doe 

43  111.  App.  161;  Green  v.   Beckner,  v.  Pendleton.  15  0.  735. 

10  Allen  V.  Parrish,  3  O.  107. 
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trial  where  it  would  have  changed  the  verdict,'  It  is  not 
necessarily  error  for  the  court  to  comment  on  the  evidence,^ 
though  if  the  English  rule  were  followed  it  might  be  beneficial 
rather  than  prejudicial.  A  verdict  will  not  be  disturbed  be- 
cause of  the  fact  that  the  court  charged  propositions  not  in- 
volved in  the  case,  if  not  prejudicial,'  or  for  an  omission  to 
charge  upon  any  question  arising  unless  requested  so  to  do.^ 
But  where  it  appears  from  the  whole  record  that  the  charge, 
though  correct,  might  have  been  misunderstood  by  the  jury, 
a  new  trial  should  be  granted.^ 

Sec.  1260.  Form  of  motion  for  new  trial. — 

Now  comes  the  defendant  [o/*,  jjlaintiff]  and  moves  the 
court  to  set  aside  and  vacate  the  verdict  of  the  jury,  and  for 
a  new  trial,  for  the  following  errors  occurring  during  the 
progress  of  the  trial,  to  wit :  {Specify  errors  complained  of  as 
in  petition  in  ei^ror  in  sec.  1275,  post.] 

Note. —  See  ante,  sees.  1250,  1251, 

Sec.  1261.  Causes  for  wliicli  new  trial  not  granted. —  A 

new  trial  will  not  be  granted  on  account  of  the  smallness  of 
damages,  in  an  action  for  an  injury  to  the  person  or  reputa- 
tion, nor  in  any  other  action  where  the  damages  equal  the 
actual  pecuniary  injury  sustained.^ 

Sec.  1262.  Application  for  new  trial  made  by  motion. — 
The  application  must  be  made  by  motion,  upon  written 
grounds,  filed  at  the  time  of  making  the  motion,  for  any  of 
the  causes  enumerated  by  the  code.^  It  must  be  sustained  by 
affidavits  or  depositions,  showing  their  truth,  and  may  be  con- 
troverted by  affidavits  or  depositions.^  The  motion  may  be 
made  by  both  parties  to  an  action.^  Allegations  of  fact  in  a 
motion  not  supported  by  the  record  nor  made  part  of  the  bill 
of  exceptions  cannot  be  considered.'"  Nor  can  the  refusal  of 
a  new  trial,  where  no  reasons  assigned  therefor  are  alleged  in 
the  motion,  be  considered ;"  nor  will  a  motion  be  granted  to  let 

iHait  V.  Johnson,  6  O.  87;  Black-  '  O.  Code,  sec,  5305. 

burn  V.  Lane,  8  O.  81,  84.  8  O.  Code,  sec.  5308;  Bingham    n 

2  Abrams  v.  Wills,  G  O.  104.  Walk,  128  Ind.  1G4. 

» Schneider  v.  Hosier,  21  O.  S.  98.  9  Brainard  v.  Lane,  2b  O.  S.  Q^&^. 

■*  Jones  V.  State,  20  O.  34 ;  Maynard  i"  Waggoner  v.  State,  30  O.  S,  57J). 

V.  Fellows,  43  N.  H.  255.  n  Hoffman  v.  Gordon,  15  O.  S.  i;i2; 

s  White  V.  Thomas,  12  0.  S.  312.  Westfall   v.  Dungan,  14  O.  S.  y^b, 

«0.  Code,  sec.  5300.  McGonnigle  v.  Arthur,  27  O.  S.  25^. 
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in  technical  defenses.^  The  motion  must  specifically  point  out 
or  enumerate  the  causes,  so  that  both  trial  and  reviewing  court 
may  see  the  errors  complained  of.^ 

Sec.  1263.  Motion  should  be  made  when. —  The  application 
for  a  new  trial  must  be  made  at  the  term  the  verdict,  report 
or  decision  is  rendered,  within  three  days  after  the  rendition 
thereof,  unless  the  party  is  unavoidably  prevented  from  filing 
the  same  within  such  time.  If  made  upon  the  ground  of 
newly-discovered  evidence,  it  may  be  made  within  a  year  after 
final  judgment.^  It  has  been  held  that  this  provision  is  man- 
datory, and  that  the  court  is  powerless  to  extend  the  time.* 
Some  courts  construe  the  terra  "  unavoidably  prevented  "  so  as 
to  allow  the  motion  to  be  made  after  term,  but  others  hold 
that  it  must  be  made  at  the  term,*  which  is  the  practice  in 
Ohio.« 

Sec.  1264r.  Application  for  new  trial  after  terra. —  An  ap- 
plication for  a  new  trial  may  be  made  when  the  grounds 
therefor  could  not  have  been  discovered  before  but  have  been 
discovered  since  the  term  at  which  the  verdict,  report  or  de- 
cision was  rendered  or  made,  by  a  petition,  filed  as  in  other 
cases,  but  not  later  than  the  second  term  after  discovery,  upon 
which  summons  shall  issue.  The  facts  stated  in  the  petition 
will  be  considered  denied  without  answer.^  The  case  should 
be  placed  on  the  trial  docket,  and  the  witnesses  examined  in 
open  court  or  their  depositions  taken,  as  in  other  cases.  Such 
a  petition  must  be  filed  within  a  year  after  the  final  judg- 
ment.^ It  is  well  settled  that  when  made  on  the  ground  of 
newly -discovered  evidence,  the  motion  should  be  accompanied 
with  the  affidavit  of  the  witness  by  whom  the  alleged  facts 
can  be  proved.^    The  applicant  must  also  show  that  he  has 

1  Bush  V.  Critchfleld,  5  O.  109.  »  Ex  parte  Holmes.  21   Neb.  324. 

i  Coleman  v.  Gilmore,  49  Cal.  340 ;  See  State  v.  Hughes,  35  Kan.  632. 

Marbourg  v.  Smith,  11  Kan.  554.    As  «  Markward  v.  Doriat,  21  O.  S.  637. 

to  what  should  be  stated,  see  Thomp-  ^  O.  ^^ode,  sec.  5309 ;  Thompson  on 

oon   on  Trials,  sec.   2759  and  cases  Trials,  sec.  2764. 

cited.  8  o.  Code,  sec.  5309. 

«0.  Code,  sees.  5307,  5309.  ^Axtell  v.  Warden,  7  Neb.  188-9; 

*  McDouatd  v.  McAllister,  32  Neb.  3  Graham  &  W.  on  N.  T.  1021 ;  Cum- 

618;  Aultraan  v.  Leahy,  24  Neb.  286;  mins  v.  Walden,  4  Blackf.  308. 
Davis   V.   State,   31    Neb.   243,   244; 
Krutz  V.  Craig,  53  Ind.  561. 
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used  due  diligence  by  stating  the  facts  constituting  the  dili- 
gence, showing  the  time,  place  and  circumstances  under  which 
inquiries  were  made.*  The  sufRciency  of  the  application  or 
petition  under  this  provision  may  be  tested  by  a  demurrer.^ 

Sec.  1265.  Limitation  in  error  proceedings. —  The  com- 
mencement of  a  proceeding  in  error  within  the  time  prescribed 
by  law  is  essential  to  clothe  the  reviewing  court  with  juris- 
diction to  hear  and  determine  the  same.'  It  is  not  deemed  to 
be  commenced  upon  the  mere  filing  of  a  petition  in  error,^ 
The  code  prescribes  that  an  action  shall  be  commenced  by  the 
filing  of  a  petition  and  causing  a  summons  to  be  issued,  which 
by  analogy  furnishes  a  rule  as  to  when  proceedings  in  error 
are  deemed  commenced.^  Proceedings  to  reverse  a  judgment 
are  as  truly  adversary  in  their  character  as  an  original  action; 
they  constitute  a  distinct  suit  between  the  parties,  resulting 
in  a  judgment.  The  direct  requirement  of  the  statute  is  that 
they  should  be  instituted  or  commenced  by  petition  filed  in 
the  proper  court,  and  that  srmmons  be  thereupon  issued  and 
served,  or  jiublication  made  as  in  the  commencement  of  an 
action."  The  requisites,  therefore,  to  the  commencement  of  a 
proceeding  in  error  are,  that  a  petition  in  error  be  filed,  the 
appearance  of  the  defendant  in  error  effected  by  issue  and 
service  of  summons  or  otherwise,  all  within  the  time  prescribed 
by  the  statute.^  The  limitation  prescribed  is  that  proceedings 
in  error  to  reverse,  vacate  or  modify  a  judgment  or  final  order 
must  be  commenced  within  six  months  after  the  rendition  of 
the  judgment  or  final  order  complained  of.^  Parties  cannot 
by  private  agreement  or  consent,  or  by  voluntary  appearance, 
confer  upon  the  court  power  to  hear  and  determine  the  same 
after  the  expiration  of  the  time  for  the  commencement  thereof.' 

1  Blackburn  v.  Crowder.  110  Ind.  v.  AVick,  35  O.  S.  247 ;  Piattv.  Siuton, 
127;  Toney  v.  Toney,  73  Ind.  34;  35  O.  S.  282;  Bovven  v.  Bowen,  86 
McCauley  v.  Murdock,  97  Ind.  229;  O.  S.  314:  King  v.  Penn,  43  O.  S.  57. 
Hines  V.  Driver,  100  Ind.  315.  ^  Robinson  v.  Orr,  16  O.  S.  284. 

2  Brock  V.  Becker,  6  W.  L.  B.  755 ;  &  O.  Code,  sec.  5305 ;  Robinson   v, 
Hines    V.    Driver,   supra;    Axtel    T.  Orv,  supra.     See  ante,  sec.  ". 
Warden,  7  Neb.  188 ;  SuUey  v.  Kuelil,  6  Robinson  v.  Orr,  16  O.  S.  284. 

30  la.  278.  "?  Bovven   v.   Bowen,  30  O.   S.  313; 

3  Schooner  Marinda  v.   Dowlin,  4  Robinson  v.  Orr,  16  O.  S.  284. 
O.  S.  500;  Little  Miami  R.  R.  Co.  v.  »0.  Code,  sec.  6723. 
Hopkins,  19  O.  S.  279;  Railway  Co.  "King  v.  Penn,  43  O.  S.  57. 
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A  case  will  therefore,  upon  motion,  be  stricken  from  the 
docket  if  appearance  has  not  been  entered  by  or  summons 
served  on  a  defendant  in  error,  even  where  the  petition  has 
been  placed  upon  the  docket  upon  a  motion  for  leave  to  file  the 
petition  in  error,  unless  the  plaintiff,  by  amendment  of  the 
petition,  allege  facts  upon  which  issue  may  be  joined,  show- 
<ing  that  he  is  within  the  saving  clause  of  the  statute  as  to  dis- 
abilities.^ But  where  a  petition  in  error  has  been  filed  within 
the  period  of  limitation  and  both  parties  have  proceeded  with 
the  preparation  of  the  case  for  final  hearing,  in  the  belief  that 
the  proceeding  has  been  duly  commenced  and  is  actually  pend- 
ing, the  defendant  in  error  is  estopped,  after  appearing  and 
submitting  the  case,  either  upon  oral  argument  or  printed 
briefs,  to  question  the  jurisdiction  of  the  court  either  of  the 
parties  or  subject-matter,  upon  the  ground  that  no  summons 
in  error  was  issued  or  served.^  Any  other  rule  of  practice 
would  enable  parties  to  trifle  with  the  court,  by  first  requiring 
it  to  hear  the  case  upon  its  merits,  and  then  turning  around 
and  denying  its  jurisdiction.' 

In  cases  where  leave  is  granted  to  file  a  petition  in  error  in 
the  supreme  court,  it  becomes  important  to  know  whether  or 
not  it  is  necessary  that  the  petition  should  be  formally  in- 
dorsed as  filed  by  the  clerk,  when  it  has  been  deposited  with 
him  at  the  same  time  the  motion  was  filed.  If,  at  the  time 
of  depositing  the  motion  for  leave  and  other  papers,  includ- 
ing the  petition  in  error,  with  the  clerk,  the  necessary  ar- 
rangements have  been  made  with  the  clerk  to  have  the  petition 
filed  when  leave  is  granted,  and  the  clerk  should  fail  to 
formally  indorse  and  file  the  same,  an  objection  that  there 
should  have  been  a  distinct  act  of  refiling  after  leave  granted 
would  be  technical  and  unsubstantial  and  without  avail.* 
When  a  paper  is  in  good  faith  delivered  to  the  proper  officer 
to  be  filed,  and  by  him  received  to  be  kept  in  its  proper  place 
in  his  office,  it  is  filed.  The  indorsement  upon  it  by  the 
officer  of  the  fact  and  date  of  filing  is  but  evidence  of  such 
filing ;  for,  if  the  petition  had  been  either  strung  upon  a  thread, 
laid  in  a  drawer  or  in  a  pigeon-hole,  it  would  be  filed  within 

iBovven  v.  Bosven,  36  O.  S.  312;  3  Cameron  v.  Francisco,  26  O.  S. 
R,  S.,  sec.  6723.  190. 

2  Kins  V.  Penn.  43  O.  S.  57.  *  Robinson  v.  Orr,  16  O.  S.  286. 
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the  terms  of  the  law.^  Where  proper  arrangements  are 
made  with  the  clerk,  tlierefore,  at  the  time  of  leaving  with 
him  all  necessary  papers,  including  the  petition  in  error,  the 
payment  of  the  fee,  etc.,  it  would  seem  that  the  petition  in 
error,  for  the  purpose  of  complying  with  the  statute  of  limita- 
tion as  to  the  commencement  of  the  proceeding  in  error,  would 
be  considered  as  on  file  at  the  time  of  the  granting:  of  leave. 

The  statute  begins  to  run,  not  from  the  first  day  of  the  term 
at  which  the  judgment  sought  to  be  reversed  was  rendered, 
but  from  the  day  on  which  it  was  actually  rendered.^  "Where 
a  demurrer  to  an  answer  is  sustained,  but  no  judgment  is  ren- 
dered or  order  made  which  is  definitive  in  its  character,  until 
a  subsequent  term,  the  time  within  which  a  proceeding  in 
error  may  be  commenced  by  the  defendant  will  be  computed 
from  the  date  of  the  final  judgment  or  order.^  When  an 
appeal  nas  been  erroneously  dismissed  in  the  lower  court,  and 
at  the  same  term  a  motion  is  made  by  the  appellant  to  rein- 
state the  case,  or,  in  effect,  to  vacate  the  order  of  dismissal,  the 
same  being  continued  to  a  subsequent  term  and  then  overruled, 
the  appellant  may  commence  his  proceedings  in  error  in  the 
supreme  court  within  the  time  required  by  statute  from  the 
overruling  of  the  motion.* 

The  statutes  relating  to  proceedings  in  error  are  strictly  con- 
strued, and  therefore,  where  a  judgment  for  or  against  two  or 
more  parties  is  sought  to  be  reversed,  it  must  be  commenced 
against  all  of  them  within  the  limitation  prescribed  in  order 
to  confer  jurisdiction  upon  the  court  to  reverse  or  modify  such 
judgment  or  any  part  of  it  as  to  either  of  such  parties.*  In 
case  the  person  entitled  to  commence  such  proceedings  in 
error  is  under  a  disabilit}',  such  as  an  infant,  a  person  of  un- 
sound mind  or  imprisoned,  he  will  be  entitled  to  bring  the 
same  within  six  months  from  the  rendition  of  the  judgment 
or  final  order  exclusive  of  the  time  of  such  disability.®    While 

1  Haines  v.   Lindsey.   4  O.  90,  221 ;  Creighton   v.  Harden,  10   O.  S.  T)?!! : 

Nimmons  v.   Westfall,  :33  O.  S.  221 ;  Beutley  v.  Dorcas,  11  O.  S.  398. 

Bishop  V.  Cook.  13  Barb.  329 ;  King  5  Burke  v.   Taylor,   45   O.  S.  444 ; 

V.  Penn,  43  O.  S.  60,  61.  Smetters  v.  Rainey,    14  O.   S.   287 ; 

-'West  V.  :Maddock,  16  O.  S.  418.  Jones  t.  Marsli,  30  O.  S.  20. 

3  Laflferty  v.  Shinn,  38  O.  S.  46.  6  R  S.,  sec.  673a 

^Ogontz   V.  Wick,    12   O.   S.    333; 
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the  statute  of  limitations  under  consideration  includes  married 
women  and  those  who  may  be  under  disability,  that  disability 
is  now  removed  by  statute.^ 

Where,  by  the  saving  clause  of  the  statute  of  limitations, 
the  right  to  a  proceeding  in  error  is  saved  to  one  of  the  par- 
ties against  whom  it  is  rendered,  it  inures  to  the  benefit  of 
all.-  AYhen  the  statute  has  commenced  to  run  against  a  party 
against  whom  a  judgment  has  been  rendered,  who  dies  sub- 
sequent to  the  rendition  thereof,  his  heirs,  being  under  disabil- 
ity at  the  time  of  his  death,  which  is  not  removed  until  after 
the  expiration  of  the  limitation  against  the  ancestor,  cannot 
prosecute  proceedings  in  error;  for  it  is  the  universal  rule  that 
where  time  begins  to  run  against  the  ancestor,  it  continues  to 
run  against  the  heir,  although  the  latter  is  under  disability.' 

Pleading  the  limitation  is  not  necessary,  as  the  question 
whether  or  not  a  petition  in  error  has  been  filed  in  time  is  de- 
termined from  the  record ;  *  but  facts  bringing  a  party  within 
the  saving  clause  must  be  averred  in  the  petition,'^  and  the  pe- 
tition may  be  amended  so  as  to  bring  a  party  within  the  stat- 
ute.® Proceedings  in  error  to  reverse  an  order  refusing  to 
discharge  an  attachment  may  also  be  commenced  within  six 
months  from  the  making  of  such  order,^  and  the  same  limita- 
tion applies  to  the  filing  of  a  cross-petition  in  error.*  Where 
the  name  of  one  of  several  partners  plaintiff  in  error  is  omit- 
ted by  mistake,  the  reviewing  court  may  allow  such  person  to 
be  made  a  co-plaintiff  in  error,  even  after  the  limitation  has 
expired.^  Jurisdiction  cannot  be  questioned  Ijy  a  defendant 
in  error  on  the  ground  that  no  summons  in  error  has  been 
filed,  where  both  parties  have  appeared  to  argue  the  case.^" 

Sec.  1266.  Error  in  common  pleas  court  —  Jurisdiction. 
A  judgment  rendered  or  final  order  made  by  a  probate  court, 
justice  of  the  peace,  or  any  other  tribunal,  board  or  officer  ex- 
ercising judicial  functions,  and  inferior  in  jurisdiction   to  the 


1 84  O.  L.,  p.  132. 

2  Buckingham  v.  Bank,  ai  O.  S.  131 ; 
Wiikius  V.  Philips,  3  O.  49 ;  Massie  v. 
Matthews,  12  O.  351. 

3  Wiiiiams  v.  Presbyterian  Society, 
1  O.  b.  47»;  Bartlow  v.  Kinnard,  38 
O.  S.  373. 

*  itailvvay  Uo.  v.  Wick,  35  U.  S.  24'7, 


5  Piatt  V.  Sinton,  35  O.  S.  282 ;  Han- 
over V.  Sperry,  35  O.  S.  244. 

6  Bowen  v.  Bowen,  36  O.  S.  312. 

7  Ross  V.  Tailoring  Co.,  7  O.  C.  C.  51. 

8  Wade  V.  Kimbeiley.  5  O.  C.  C.  33. 

9  Secor  V.  Witter,  39  O.  S.  218. 

10  King  V.  Penn.  45  O.  S.  57;  Rail- 
road Co.  V.  Mara,  26  O.  a  185. 


§  12G7.]  PROCEEDINGS    IN    ERROR    IN    CIVIL    CASES.  1209 

court  of  common  pleas,  may  be  reversed,  vacated  or  modified 
by  the  court  of  common  pleas.^  This  will  include  proceed- 
ings and  final  orders  of  township  trustees  and  county  com- 
missioners in  establishing  ditches  and  roads,  and  other  boards 
exercising  similar  judicial  functions.-  An  order  of  a  justice 
of  the  peace  in  discharging  or  refusing  to  discharge  an  attach- 
ment may  be  reviewed  on  error  by  the  court  of  common 
pleas,  and  for  that  purpose  a  bill  of  exceptions  may  be  taken. 
But  the  weight  of  the  evidence  will  not  be  considered  or  the 
judgment  of  the  court  thereon  disturbed.^  But  if  there  was 
no  evidence  tending  to  sustain  the  ruling  it  may  be  reversed 
for  this  reason.*  And  so  may  a  judgment  of  forcible  entry 
and  detainer  by  a  justice  be  reviewed.^  But  an  order  of  a 
justice  overruling  a  motion  to  dismiss  an  action  is  not  review- 
able.^ 

Sec.  1267.  Error  in  the  circuit  court  —  Jurisdiction. — 
Jurisdiction  in  error  is  conferred  on  the  circuit  court  to  re- 
verse, vacate  or  modify  a  judgment  rendered  or  final  order 
made  by  the  court  of  common  pleas  for  errors  appearing  upon 
the  record.  All  errors  assigned  in  the  petition  in  error  must 
be  passed  on,  and  when  a  judgment  is  reversed  and  remanded 
for  a  new  trial  or  hearing,  the  mandate  from  the  circuit  court 
must  state  the  errors  found  upon  the  record.'^  The  only  errors 
which  may  be  assigned  in  the  circuit  court  are  those  appear- 
ing on  the  record  to  have  been  committed  by  the  court  of 
common  pleas.^  A  judgment  of  the  common  pleas  court  over- 
ruling a  demurrer  and  for  costs  thereon  is  not  reviewable ; '  nor 
is  an  order  of  a  judge  of  such  court  made  at  chambers,^**  or  the 
refusal  of  the  common  pleas  court  to  allow  a  petition  in  error 
in  forcible  detainer  proceedings,^^  reviewable.     A  decision  of 

1  O.  Code,  sec.  6708.  6  Bruder  v.  Bieh!,  1  O.  C.  C.  85. 

2Haflf  V.    Fuller,   45   O.  S.   494-7;  ^  o.  Code,  sec.  6709. 

Commissioners  v.  Jenkins,  19  O.  S.  8  Evans  v.  Jones,  8  W.  L,  B.  308. 

348;  Fravert   v.   Fiufrock,   43  O.  S.  See  Powers  v.  Reed,  19  O.  S.  189. 

335.     Two-mile  assessment  proceed-  ^Hart  v.  Murray,  3  O.  C.  C.  431. 

inss.     Lewis  V.  Layhn,  46  O.  S.  664.  mAtwood  v.   Whipple,  5  O.  C.  C. 

3  Seville  ^c  Wa-^uer,   46  O.  S.  52;  118;  aflf'd   in   25   W.  L.  B.  314;    48 

Baer  v.  Otto,  34  O.  S.   11;  Young  v.  O.  S.  308.     Common  pleas  court  doea 

Gerdes,  42  O.  S.  102.  not  mean  a  judge  of  that  court     Id. 

<Willinger  v.  Bramsche,  7  O.  C.  C.  n  Rotiuvell  v.  Winterstein,  42  O.  a 

208.  249. 

*  Kelly  V.  Nicliols,  10  O.  S.  318. 
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such  court  rendered  in  a  case  appealed  from  the  county  com- 
missioners/ or  from  the  probate  court  in  appropriation  pro- 
ceedings, may  be  reviewed,  the  circuit  court  not  being  con- 
fined to  the  bill  of  exceptions  taken  in  such  proceedings,  but 
looking  into  the  entire  record."  The  circuit  court  stands  on 
a  different  footing  from  that  of  any  other  reviewing  court  as 
to  the  determination  of  questions  of  fact.^  A  judgment  ren- 
dered by  default  before  the  expiration  of  the  answer  day  may 
be  reviewed  and  reversed.*  It  is  required  upon  application  of 
any  party  excepting  to  a  ruling  or  decision  made  by  it  during 
the  trial,  or  on  motion  for  a  new  trial,  to  find  from  the  evi- 
dence, and  state  on  the  record,  the  facts  upon  which  the  alleged 
error  arises,  or  which  may  be  material  in  determining  whether 
error  has  intervened  or  not.^  But  it  has  no  authority  to  make 
a  finding  of  facts  in  a  case  before  it  where  the  evidence  is  all 
set  forth  in  a  bill  of  exceptions,^  or  upon  a  motion  to  dismiss  a 
petition  in  error.'^ 

Sec.  1268.  Error  in  the  supreme  court  —  Jurisdiction.— 
The  original  jurisdiction  conferred  upon  the  supreme  court  by 
the  constitution  ^  is  in  quo  warranto,  mandamus,  habeas  corpus 
and  procedendo?  It  would  be  wholly  inconsistent  with,  and  in 
a  great  measure  destructive  of,  the  judicial  system  it  ordains, 
to  suppose  that  this  original  jurisdiction  can  be  enlarged  by 
law.  There  was  no  prohibition  against  it,  nor  was  any  neces- 
sary, as  the  court  can  only  exercise  such  powers  as  were  con- 
ferred upon  it  by  the  constitution,  or  as  the  legislature  was 
authorized  by  that  instrument  to  grant.  It  follows  that  to 
negative  the  existence  of  a  power  it  is  not  necessary  to  show- 
that  it  is  forbidden  by  the  constitution.  It  is  sufficient  that 
that  instrument  neither  directly  nor  indirectly  confers  it.  It 
cannot  be  supposed  that,  by  the  general  grant  of  legislative 
power  in  the  second  article  of  the  constitution,  the  legislative 
authority  to  confer  powers  upon  courts  is  extended  beyond 
the  authority  vested  in  the  assembly  by  the  fourth  or  judicial 

iMannixv,  Commissioners,  43  0.  S.  *  Williamson  v.  Nicklin,  34  O.  S. 

210,  and  cases  cited.  123. 

2  Street  Ry.  Co.  v.  Street  Ry.,  6  0.  ^  o.  Code,  sec.  6710. 

C.  c.  364.  eseuff  v.  Pyle,  46  O.  S.  103. 

sOgborn   v.   Taylor.    6   O.  S.    199;  <  Railway  v.  Thurstin,  44  O.  S.  525. 

Sturgeon    v.    Hull,    8   O.   C.   C.   269 ;  8  Art.  4,  sec.  2,  Const. 

Street  Rv.  Co.  v.  Street  Ry.  Co.,  xupra.  »  Art  4,  sec.  2,  Const. 
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article.^  The  appellate  jurisdiction  is  such  as  may  be  provided 
by  la\v,2  and  such  jurisdiction  extends  only  to  those  judgments 
and  decrees  of  courts  created  and  organized  in  pursuance  of 
the  provisions  of  the  constitution.'  Jurisdiction  to  review 
cases  decided  by  it  may  properly  be  conferred  uj^on  the  su- 
preme court.*  Jurisdiction  is  conferred  upon  the  supreme 
court  to  reverse,  vacate  or  modify  any  judgment  rendered  or 
final  order  made  by  the  circuit  court,  court  of  common  pleas, 
probate,  or  the  superior  court  of  any  city  or  county,  for  errors 
appearing  upon  the  record.*  The  supreme  court  may  revise  a 
judgment  of  a  probate  court  in  proceedings  to  appropriate  land 
for  right  of  way  ;^  or  of  the  court  of  common  pleas  in  a  con- 
tested election;''  or  an  order  by  a  judge  at  chambers  for  the 
allowance  of  temporary  alimony ;  ^  or  an  order  made  by  the  in- 
termediate reviewing  court  dismissing  a  petition  in  error  filed 
to  modify  a  final  order  made  by  the  trial  court  as  to  the  cus- 
tody of  children;^  or  an  order  of  the  common  pleas  in  bas- 
tardy proceedings;^"  or  an  order  improperly  dismissing  an 
appeal. ^^  The  language  of  the  code,  "  any  judgment  or  final 
order  made,"  is  broad,  so  that  almost  any  case  falling  within 
the  meaning  of  those  terms  ma}^  be  reviewed  by  the  supreme 
court. ^^  Whether  an  order  is  reviewable  or  not  is  to  be  deter- 
mined by  its  substance  and  effect,  without  regard  to  its  legal 
or  equitable  nature.'* 

Application  should  not  be  made  directly  to  the  supreme 
court  to  review  proceedings  of  courts  inferior  to  the  circuit,'* 
but  redress  must  first  be  sought  in  the  circuit  court.'*  In  ex- 
ceptional cases,  where  that  court  will  not  be  in  session  for 
such  a  period  of  time  that  it  may  cause  serious  invasion  of 
rights  by  delay,  the  supreme  court  may  take  cognizance  and 

1  Kent  V.  Mahaffey,  2  O.  S.  498.  8  King  v.  King,  38  O.  S.  370. 

2  Art.  4,  sec.  2,  Const.  9  Neil  v.  Neil,  38  O.  S.  5oS ;  Cox  v. 

3  Logan  Branch  Bank,  Ex  parte,  1    Cox,  19  O.  S.  502. 

O.  S.  432.  1"  Hobbs  v.  Beckwith,  6  O.  S.  252. 

*  Longvvorth  v.  Sturges,  4  O.  S.  690.       "  Eaton,   etc.   Railway  Co.  v.  Var- 

6  0.    Code.  sec.  6710,  as  amended  num.  10  O.  S.  622;  Alsdorf  v.  Reed, 

91  O.  L.  278;  Whittaker's  Oliio  Civ.  45  O.  S.  653. 
Code  (4tli  Rev.  ed.),  \\  493.  i-  See  sec.  1236,  as  to  final  orders. 

8  Railroad  Co.  v.  Sullivaut.  5  O.  S.  13  Railroad  Co.  v.  Sloan,  31  O.  S.  1. 
276.  Sea  Railway  Co.  v.  Bailey,  39  i^  Carrol  v.  O'Conner,  25  O.  S.  617. 
O.  S.  170.  '5  Benham   v.  Conklin,  3  O.  S.  509. 

^  Lehman  v.  McBride,  15  O.  S.  573. 
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promptly  correct  errors.^  This  cannot  be  done,  however,  ex- 
cept upon  a  motion  for  leave  upon  a  proper  showing.  In 
ordinary  cases,  however,  the  rights  of  a  complainant  may  be 
protected  by  a  stay  of  the  execution  of  a  judgment.  The  re- 
fusal of  an  alternative  writ  of  mandamus  is  not  revievrable  on 
error,  as  the  proper  course  in  such  cases  is  to  make  application 
directly  to  the  supreme  court.^  Nor  can  an  order  made  upon 
a  motion  to  dismiss  a  proceeding  in  error  by  the  circuit  court 
be  reviewed  upon  a  finding  of  facts,  as  that  court  has  no 
power  to  make  a  finding  of  facts  in  such  a  case.^  Nor  has  the 
supreme  court  power  to  reverse  a  judgment  of  the  circuit 
court  reversing  a  judgment  of  the  court  of  common  pleas  re- 
manding the  cause  for  a  new  trial.  The  supreme  court  may 
in  equity  cases  render  final  judgment  and  remand  for  execu- 
tion, or  may  reverse  and  remand  for  a  new  trial.^  A  judgment 
may  be  reversed  on  the  ground  that  the  lower  court  had  no 
jurisdiction,  and  judgment  rendered  for  costs  on  error.*  The 
supreme  court  has  no  power  to  review  the  action  of  a  circuit 
court  in  overruling  a  motion  for  a  new  trial  at  a  term  subse- 
quent to  the  term  at  which  it  was  rendered,  unless  the  error 
complained  of  is  shown  by  a  bill  of  exceptions  taken  to  the 
order  of  the  court  overruling  the  motion,  or  by  a  finding  of 
facts  by  the  court.'^ 

Sec.  1269.  Parties  in  error.—  It  is  a  general  rule  that  a 
reviewing  court  does  not  acquire  jurisdiction  of  the  subject- 
matter  of  a  case,  so  as  to  authorize  it  to  reverse  or  modify 
a  judgment  or  order  made  by  a  lower  court,  where  there  is  a 
want  of  parties ;«  yet  jurisdiction  may  be  acquired  where 
the  party  for  whom  the  judgment  was  rendered  comes  before 

1  Railroad  Co.  v.  Sloan,  31  O.  S.  1-  Moore  v.  Boyer,  42  O.  S.  313.  A  court 

14  (1876) :  Benham  v.  Conklin,  supra,  dismissing  a  cause  for  want  of  juris- 

2 State  v.  Lappeller,  37  O.  S.  121.  diction  has  no  power  to  render  judg- 

3  Railway  Co.  v.  Thurstin,  44  O.  S.  ment  for  costs.    Monton  v.  McLeary, 

525.     A  bill  of  exceptions  should  be  8  O.  S.  205  ;  Moore  v.  Boyer,  supra. 

taken.  "^  Brown  v.  Coal  Co.,  48  O.  S.  542. 

4Halderman   v.   Larrick,  44  O.  S.  8  Jones  v.  Marsh.  30  O.  S.  20;  Smet- 

438.  ters  v.  Rainey,  14  O.  S.  287 :  Abair  v. 

5  bank  V.  sawyer,  38  O.  S.  3ai»-34b.  Bank,  3  O.  C.  C.  290.     A  defect  of 

it  may  renaer  the  decree  required  by  parties  not  objected  to  is  considered 

the  facts.    Yeornau  v.  Lasley,  40  O.  S.  waived  in  error  proceedings  as  well 

339  as  in  other  cases.     Cairnes  v.  Knight, 


«*  Burke  v.  Jackson,  22  O.  CJ.  268;     17  O.  S.  6a 


§  1269.]  PROCEEDINGS    IN    ERROR    IN    CIVIL   CASES.  1213 

the  court.^  All  parties  interested  in  a  judgment,  however, 
should  be  made  parties  in  error  ;'^  and  in  a  proceeding  to  re- 
verse a  judgment  obtained  by  several  creditors,  only  one  of 
whom  was  plaintiff  below,  and  others  were  cross-petitioners, 
their  interests  are  united,  the  judgment  is  a  unit  and  cannot  be 
reversed  as  to  part  and  affirmed  as  to  others,  so  that  it  is  neces- 
sary to  bring  all  before  the  court,  though  service  upon  one  will 
prevent  the  statute  from  running  as  to  all.'  But  where  judg- 
ment is  rendered  in  favor  of  two  of  three  joint  defendants,  leav- 
ing the  case  undisposed  of  as  to  the  third,  the  latter  is  not  a 
necessary  party  in  error."*  All  of  the  defendants  to  a  joint 
judgment  should  be  made  parties  to  a  proceeding  in  error  to 
reverse  it;  and  if  any  such  judgment  debtor  by  mistake  is  not 
made  a  party  within  the  required  time,  the  court  may  allow 
the  omitted  party  to  become  a  co-plaintiff,  as  the  power  of 
amendment  in  this  respect,  notwithstanding  the  statute,  is  as 
ample  in  proceedings  in  error  as  in  other  civil  actions.* 

The  omission  of  a  party  to  a  petition  in  error  will  not  de- 
prive the  reviewing  court  of  jurisdiction  of  the  case.^  The 
reason  for  this  rule  is,  that  in  a  judgment  which  is  an  entirety 
there  can  be  no  severance,  and  all  must  recover  or  none,  and 
therefore  the  case  should  be  saved  as  to  all  rather  than  that 
one  should  lose  his  right.'^  A  judgment  by  an  inferior  review- 
ing court  upon  error  will  not  be  disturbed  by  the  supreme 
court,  upon  the  ground  that  a  i)arty  was  not  properly  served 
with  summons  in  such  lower  court,  where  the  record  shows 
that  the  party  appeared  by  counsel  and  submitted  the  case  on 
its  merits.^     In  general,  a  proceeding  in  error  must  be  prose- 

1  Wangerien  v.  Aspell,  47  O.  S.  250.  40  O.  S.  431.     See  Wangerien  v.  As- 

2Sturges   V.    Lougworth,    1   O.   S.  pell,  47  O.  S.  250.     Where  some  of 

544;  Smettersv.  Rainey,  14  O.  S.  287;  the  defendants  to  a  joint  judgment 

S.  C,  13  O.  S.  568 ;  Veach  v.  Kerr,  41  were  not  served,  but  afterwards  re- 

O.  S.  179;  Creed  v.  Bank,  1  O.  S.  1.  leased  all  errors  in  the  proceeding, 

3  Buckingham   v.  Bank,  21   O.   S.  those  who  were  served  cannot  have 

131.  the  judgment  reversed  for  sucli  error 

♦King  V.  Bell,  36  O.  S.  460.  or  irregularity.     Ash  v.  McCabe,  21 

sSecor  v.  Witter,  39  O.  S.  218,  229;  O.  S.  181. 

Wilkins  v.  Phillips.  3  O.  49;   Meese  6Bank  v.  Green,  40  O.  S.  431. 

V.  Keefe,  10  O.  362 ;  Bradford  v.  An-  ^  Moore  v.  Armstrong,  10  O.  17. 

draws,    20    O.    S.     208;      Massie    v.  §  Hammond  v.  Hammond,  21  O.  S. 

Mathews,  12  O.  351 ;  Sturges  v.  Long-  620. 
worth,  1  O.  a  544;  Bank  v.  Green, 
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cuted  by  a  party  to  the  record  and  to  the  judgment  sought  to 
be  reversed;  but  if  such  part}^  die  before  error  is  prosecuted, 
his  administrator  or  executor,  or  heir,  according  to  the  nature 
of  the  subject-matter  of  the  judgment,  who  becomes  privy 
thereto  by  operation  of  law,  may  commence  and  prosecute 
error  without  first  being  made  a  party  to  the  judgment  by 
revivor  or  otherwise;^  and  where  the  heirs  or  legal  represent- 
atives seek  to  institute  such  proceedings,  they  must  do  so  in 
their  own  names,  and  not  in  the  name  of  the  deceased  party .^ 
In  such  cases,  the  facts  upon  which  the  law  operates  in  cre- 
ating the  privity  must  be  averred  in  the  petition  in  error, 
and  are  issuable  and  must  be  verified.'  The  want  of  proper 
parties  in  a  lower  reviewing  court,  not  having  beon  there  ob- 
jected to,  will  be  considered  as  waived  in  the  supreme  court, 
and  cannot  therefore  be  assigned  for  error.  Such  was  the 
rule  established  by  the  code  in  civil  actions  proper,  and  by 
analogy  it  is  applicable  to  error  proceedings.* 

Sec,  1270.  The  petition  in  error. —  The  proceedings  to 
obtain  a  reversal,  vacation  or  modification  of  a  judgment  or 
final  order  should  be  by  a  petition  in  error  filed  in  the  review- 
ing court.  The  office  of  such  petition  is  to  set  forth  all  the 
errors  complained  of.*  !No  other  pleadings  are  necessary  on 
either  side,^  except  that  a  party  may  file  a  cross-petition  in 
error.^  A  demurrer  cannot  be  filed,  as  the  judgment  will  be 
affirmed  if  no  error  appears  on  the  record;  otherwise  it  will 
be  reversed  or  modified.^  The  case  is  heard  upon  the  record 
as  shown  by  the  papers  constituting  the  same,  which  must  ac- 
company the  petition  in  error.'  The  question  here  to  be  con- 
sidered, therefore,  is  the  assignment  of  errors,  which  is  im- 
portant and  runs  through  the  whole  proceeding.  This  stage 
of  the  case  should  be  kept  in  mind  during  the  progress  of  the 
trial,  and  every  point  saved  for  review.  Tiie  exceptions,  bills 
of  exceptions  and  motion  for  new  trial  are  all  parts  of  the 
proceeding  in  error.     All  exceptions  are  usually  shown  in  the 

1  Hammond  v.  Hammond,  21  O.  S.  ^Caiines  v.  Knight,  17  O.  S.  68. 

630 ;  Hanover  v.  Sperry,  35  O.  S.  244 ;  »  O.  Code,  sec.  6713. 

8  Cowen,  333,  336 ;  Cisna  v.  Beach,  ^  Niven  v.  Smith,  2  W.  L.  M.  465. 

15  O.  300.  ■^  See  sec.  1278,  post. 

■■2  Kennard  v.  Kennard,  35  O.  S.  660.  8  Ross  v.  Tailoviu'j;  Co.,  7  O.  C.  C.  54 

3  Hanover  v.  Sperry,  35  O.  S.  244.  9  See  sec.  1280,  pud. 
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motion  for  new  trial,  upon  wliich  the  petition  in  error  is 
founded.  Petitions  in  error  to  the  circuit  court  are  filed  in 
the  supreme  court  as  matter  of  right,  but  when  filed  to  any 
other  court,  as  the  superior  or  common  pleas,  leave  must  be 
obtained.^ 

In  considering  the  matter  of  the  assignment  of  errors,  there 
are  two  fundamental  principles  to  be  kept  in  mind,  which 
have  heretofore  been  pointed  out,  namel}',  that  courts  of  error 
only  concern  themselves  with  controversies  affecting  the  sub- 
stantial rights  of  litigants,^  and  that  they  will  not  coBsider 
an  alleged  error  unless  excepted  to  at  the  time.^  The  gen- 
eral rule  is  that  errors  not  specifically  assigned  will  not  be 
noticed,  unless  substantial  justice  requires  it.*  The  rule  in 
this  respect  is  more  stringent  in  the  supreme  court  than  in  the 
circuit  court.  The  circuit  court  examines  into  the  record  and 
evidence,  and  in  some  instances  looks  bevond  the  assitrnraent 
of  errors,  though  not  obliged  to.'^  But  an  error  committed  by 
a  trial  court,  not  included  in  a  motion  for  a  new  trial  or  as- 
signed in  the  circuit  court,  will  not  be  considered  by  the  su- 
preme court  unless  for  special  or  peculiar  reasons  affirmatively 
appearing  on  the  record,^  such  as  affect  the  jurisdiction  of  the 
court.'  And  where  there  is  no  assignment  of  errors,  the 
judgment  will  be  affirmed,^  as  the  presumption  in  such  case,  or 
where  there  is  no  specific  assignment  of  errors,  is  that  they 
have  been  waived.®  A  general  assignment  of  errors  may, 
however,  in  some  instances  be  noticed. '^  An  assignment  that 
the  judgment  was  rendered  for  the  wrong  party  strictly  raises 
the  question  whether  the  proper  judgment  has  been  rendered 
on  the  pleadings  and  facts."  That  an  objection  may  be  made 
in  the  supreme  court  to  the  sufficiency  of  a  petition  to  con- 

10.    Code.    sec.    6710;    Benliam   v.  5  Davis  v.  Tlines,  6  O.  S.   473;  In- 

Conl<lin,  3  O.  S.  509 ;  State  ex  rel.  v.  suiance  Co.  v.  McGookey,  33  O.  S.  555. 

Williams,  26  O.  S.  170;  Kosminski  V.  s  jjills   v.    Liulwig.   46   O.   S.  373; 

Barrett,  34  O.  S.  163.  Levi  v.  Daniels,  23  O.  S.  38. 

2  Saxton  V.  Plymire.  3  O.  C.  C.  210.  ■  Levi  v.  Daniels,  22  O.  S.  38 ;  Pol- 
See  ante,  sec.  1236.  lock  v.  Colien,  32  O.  S.  514. 

'Se<'  ante,  sec.  1237;  Seymour  v.  sweji^  v.  Martin,  1  O.  S.  386. 

Railway  Co.,  44  O.  S.  12 ;  Woodward  »  Pollock  v.  Colien,  32  O.  S.  514. 

V.  Sloan,  27  O.  S.  592.  lo  Hettrick  v.  Wilson.  12  O.  S.  138. 

^  Booth  V.  Hubbard,  8  O.  S.  243.  n  Insurance  Co.  v.  McGookey,   33 

O.  S.  555. 
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stitute  a  cause  of  action,  in  the  absence  of  sucli  an  assign- 
ment of  error,  notice  of  such  objection  must  appear  on  the 
record  in  the  reviewing  court  before  the  case  is  heard,  and 
this  can  be  done  on  leave,  or  by  agreement  of  parties.*  Nor 
will  the  supreme  court  consider  any  errors  apparent  on  the 
record  which  were  not  raised  in  the  trial  court  nor  assigned 
in  the  circuit  court.^  To  authorize  the  supreme  court  to  re- 
view the  proceedings  and  judgment  of  a  lower  court  in  over- 
ruling: a  motion  for  a  new  trial  on  the  ground  that  the  verdict 
is  against  the  evidence,  it  must  appear  that  the  bill  of  excep- 
tions contains  all  the  testimony.^  Where,  during  the  pend- 
ency of  a  petition  in  error,  the  court  whose  judgment  is 
under  review  makes  an  erroneous  order  striking  a  bill  of 
exceptions,  on  which  the  proceeding  in  error  is  based,  from  the 
record,  such  order  cannot  be  reviewed  by  an  independent  pe- 
tition in  error,  but  may  be  reviewed  in  the  pending  proceed- 
ing.^ Nor  can  a  second  petition  in  error  be  filed  upon  the 
same  record,  as  all  questions  existing  thereon,  whether  actu- 
ally presented  or  not,  are  deemed  settled.^  Want  of  merit  in 
the  assignment  of  a  petition  in  error  is  no  ground  for  dismis- 
sal, as  ample  provision  is  made  for  assessing  a  penalty  for  a 
groundless  proceeding.^ 

Sec.  1271.  Motion  for  leave  to  file  petition  in  error.— 
Petitions  in  error  are  filed  in  the  common  pleas  and  circuit 
courts,  and  in  the  supreme  court  to  the  circuit  court,  as  matter 
of  right,^  except  petitions  in  error  to  the  judgment  of  a  justice 
in  forcible  entry  and  detainer,  which  can  only  be  filed  upon 
leave  of  the  court  or  judge.^  But  no  petition  in  error  can 
be  filed  in  the  supreme  court,  except  to  a  judgment  or  final 
order  of  the  circuit  court,  without  leave  of  court  or  a  judge 

1  Youngstown  v.  Moore,  30  O.  S.  dence  before  it  as  was  before  the 
133-8.  jury.     Hicks  v.  Person,  19   O    426; 

2  Railway  Co.  v.  Construction  Co.,  Wilson  v.  State,  3  O.  St  819 ;  East- 
49  O.  S.  681 ;  Woodward  v.  Sloan,  27  man  v.  Wright,  4  O.  S.  157;  Ide  ^. 
O.  S.  593;  Pollock  v.  Cohen,  33  O.  S.  Churchill,  14  O.  S.  372;  Cantwell  v. 
514 ;  Davis  v.  Hines,  6  O.  S.  4Pd ;  Ran-  S.^ate,  18  O.  S.  477. 

dall  V.  Turner,  17  O.  S.  363.  *  Potter  v.  Myers.  31  O.  S.  103. 

3  Railway  Co.   v.  Probst,  30  O    S.  ^  Pollock  v.  Cohen,  32  O,  S.  514. 
104 ;  Everett  v.  Sumner,  32  O.  S  563 ;  "  Edwards  v.  Griffiths,  48  O.  S.  664. 
Powers  V.  Railway  Co.,  33  O.  S.  429.  '  S.  C.  Rule  18. 

It    must  appear  that   the  supremo        "•  B  S-,  sec.  6610. 
court  .Has    precisely  the  same  evi- 
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thereof.^  In  such  cases  a  motion  must  be  filed,  accompanied 
with  either  a  printed  or  plainly  written  brief,  containing  a 
statement  of  the  questions  presented.^  Notice  in  writing  of 
the  intended  application,  briefly  specifying  the  errors  relied 
on,  should  be  given  to  the  adverse  party  or  his  attorney,  at 
least  ten  days  when  made  to  the  court,  and  five  days  when 
made  to  a  judge,  before  the  hearing  of  such  motion,  unless 
special  circumstances  require  such  notice  to  be  abbreviated.* 
The  court  may,  in  its  discretion,  at  the  time  of  granting  leave, 
if  ten  days'  notice  has  been  given  the  adverse  party  or  his  at- 
torne}'',  when  it  finds  error  plainly  apparent  on  the  record, 
all  the  judges  sitting  at  the  hearing  concurring,  enter  a  judg- 
ment of  reversal,  vacation  or  modification  without  the  issue 
or  service  of  summons  in  error.^ 

Sec.  1272.  Petition  in  error  to  justice  of  tlie  peace. — 

Plamtiff  in  error  says  that  in  an  action  pending  before 
C.  B.,  one  of  the  justices  of  the  peace  in  and  for  the  township 

of  ,  county,  Ohio,  wherein    the  plaintiff   in  error 

herein,  J,  S.,  was  defendant,  and  the  defendant  in  error  herein, 
P.  AV.,  was  plaintiff,  the  said  J.  S.,  plaintiff  in  error,  filed  his 
motion  to  dismiss  an  attachment  in  said  case  issued,  support- 
ing the  same  with  the  affidavit  of  the  plaintiff  in  error,  and 
that  on  the day  of ,  18 — ,  on  the  trial  of  said  mo- 
tion, said  attachment  was  by  the  consideration  of  sai<l  justice 
of  the  peace  held  and  said  motion  was  overruled,  and  that 
thereafter  judgment  was  duly  rendered  against  the  said  J.  S., 
the  plaintiff  in  error,  all  of  which  more  fully  appears  by  a 
copy  of  the  record  of  the  judgment  and  proceedings  in  the 
case  duly  certified,  hereto  attached,  marked  "  A,"  and  made  a 
part  of  this  petition. 

The  said  plaintiff  in  error  avers  that  there  is  error  in  the 
said  record  and  proceedings,  and  that  the  court  committed 
error  in  the  trial  of  said  action  on  said  motion  in  this,  to  wit: 

1st.  That  the  court  erred  in  hohling  said  attachment  and 
overruling  said  motion  of  the  plaintifi'  in  error  to  dismiss  said 
attachment. 

2d.  That  judgment  was  given  by  said  justice  upon  said  mo- 
tion against  the  plaintiff  in  error  when  it  ought  to  have  been 
given  for  the  plamtiff  in  error. 

^  O.  Code,  sec.  6710.  case  is  thought  to  be  of  such  charac- 

2  S.  C.  Rule  18.  ter  as  to  be  easily  detennined,  for 

'  S.  C.  Rule  8.  counsel  to  agree  and  suggest  that  a 

*0.    Code,   sec.    6713.      The   usual  case   may   be   determined   upon   its 

practice  in  such  ca^es  is,  where  tlie  merits  upon  such  motion. 
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3cl.  That  the  judgment  of  the  justice  is  against  the  law  and 
the  evidence. 

The  said  J.  S.,  plaintiff,  therefore  prays  that  the  said  judg- 
ment on  said  motion  and  attachment  may  be  reversed  and 
the  said  plaintiff  in  error  may  be  restored  to  all  things  he  has 
lost  by  reason  thereof. 

Noxa —  FroQi  Seville  v.  Wagner,  46  O.  S.  53. 

Sec.  1273.  Petition  in  error  from  final  order  made  l)j 

county  commissioners  —  filed  in  court  of  common  pleas.— 

In  the  Court  of  Common  Fleas  of  County,  Ohio. 

U.  C,  Plaintiff, 


'    Petition  in  error. 


vs. 
I.  C.  and  The  Board  of  Com- 
missioners of County, 

Ohio,  Defendants. 

The  said  ].)laintiff  says  that  he  is  a  resident  of  town- 
ship, in  said  county;  tliat  he  is  the  owner  of  and  resides  on 
the  following  tract  of  land,  through  which  runs  a  state  road, 
known  as  the  P.  and  B.  road,  to  wit:  The  west  half  of  the 
southwest  quarter  of  section  number ,  etc. 

Plaintiff  says  that  on  the  day  of ,  18 — ,  the  said 

defendant,  I.  F.,  recovered  a  final  order  before  said  board  of 
commissioners,  defendant  purporting  to  vacate  a  portion  of 
said  road,  which  runs  from  the  west  line  of  the  northwest 
quarter,  etc.  [/Jesoribe  rorcte  of  road.] 

The  plaintiff  further  says  that  said  board  of  commissioners, 
at  the  instance  of  said  I.  F.,  are  about  to  issue  to  said  F.  an 
order  purporting  to  vacate  so  much  of  said  road  as  is  last 
above  described,  and  directing  him  to  close  the  same  under 
the  final  order  aforesaid. 

A  duly  authenticated  and  certified  copy  of  the  final  order 
aforesaid  and  the  proceedings  whereon  the  same  is  founded 
is  hereto  attached,  marked  "  A,"  and  made  a  part  hereof. 

Plaintiff  says  that  in  the  record  and  proceedings  aforesaid 
is  manifest  error  in  this,  to  wit: 

1st.  Said  order  of  vacation  is  based  on  a  petition  to  alter 

said  state  road.     Said  state  road  was  established  prior  to , 

18 — ,  and  the  record  shows  that  said  alteration  forms  no  part 
of  said  state  road  as  required  by  law  to  support  an  order  to 
vacate  any  portion  of  said  state  road. 

2d.  The  viewers  of  said  state  road  did  not  ascertain  and 
report  the  distance  which  public  travel  would  be  increased 
by  vacating  said  road,  whereas  the  record  shows  that  the  dis- 
tance is  materially  and  largely  increased  by  said  proposed  va- 
cation. 

3d.  Said  board  of  commissioners  erred  in  not  sustaining 
said  exceptions  of  this  plaintiff  and  D.  P.  to  the  report  of 
said  viewers. 
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4th.  Said  commissioners  did  not  find,  nor  does  the  record 
show,  that  said  road  has  become  useless. 

5th.  The  record  shows  that  said  road  so  ordered  to  be  va- 
cated is  a  part  of  a  state  road  sixty  feet  wide ;  that  said  order 
of  vacation  is  based  on  the  establishment  of  a  county  road 
forty  feet  wide,  whereas  the  petition  did  not  pray  for  the 
narrowing  of  said  road  or  any  part  thereof. 

6th.  Said  new  road  established  by  said  board  of  commis- 
sioners runs  in  an  entirely  different  direction  from  said  state 
road,  forms  no  part  thereof,  and  said  commissioners  had  no 
warrant  of  law  in  said  pi-oceedings  to  make  the  same  the 
basis  for  vacating  a  part  of  said  state  road. 

7th.  Said  order  of  vacation  is  void  for  uncertainty  in  this, 
to  wit :  It  directs  "  that  so  much  of  the  old  road  as  lies  be- 
tween the  intersecting  points  of  said  alteration  be  vacated," 
whereas  the  record  shows  that  there  are  no  such  intersecting 
points,  and  that  no  part  of  said  state  road  lies  between  the 
point  of  commencement  and  the  point  of  termination  of  said 
new  road. 

Plaintiff  says  he  is  affected  by  said  order,  and  prays  that 
the  same  may  be  set  aside,  reversed  and  held  for  naught. 

L.  K.  H.  and 
A.  W., 
Attorneys  for  Plaintiff. 

Sec.  1274.  Petition  in  error  to  the  court  of  common 
pleas  —  filed  in  circuit  court. — 

[  Cajjtioti.'] 

Plaintiff  in  error  says  that  at  the term,  IS — ,  of  the 

court  of  common  pleas  of county,  Ohio,  defendant  in 

error  recovered  a  judgment,  by  the  consicleration  of  said  court, 
against  plaintiff  in  error,  in  an  action  then  pending  therein, 
wherein  plaintiff  in  error  was  plaintiff,  and  defendant  in  error 
was  defendant,  a  transcript  of  the  docket  and  journal  entries 
whereof  is  filed  herewith. 

There  is  error  in  the  said  record  and  proceedings,  in  this, 
to  wit: 

1st.  Said  court  erred  in  its  finding  of  facts  and  conclusions 
of  law  in  said  action. 

2d.  Said  court  erred  in  rendering  judgment  for  defendant 
in  error,  when  it  should  have  been  given  for  plaintiff  in  error, 

3d.  The  facts  set  forth  in  the  answer  of  defendant  in  error 
are  not  sufficient  in  law  to  constitute  a  defense  to  the  action 
of  plaintiff  in  error;  and 

4th.  Other  errors  apparent  upon  an  inspection  of  the  record. 

Plaintiff  in  error  therefore  prays  that  said  judgment  may 
be  reversed,  and  that  it  be  restored  to  all  things  it  has  lost  by 
reason  thereof. 
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Sec.  1275.  Petition  in  error  to  the  circuit  court  —  filed 
in  supreme  court. — 

The  plaintiff  in  error  says  that  at  the  term,  18 — ,  of 

the  circuit  court  in  and  for  said  county,  Ohio,  the  de- 
fendant in  error,  A.  L.,  recovered  a  judgment,  by  the  consider- 
ation of  said  court,  against  the  plaintiff  in  error  in  an  action 
then  pending  therein,  wherein  the  said  A.  L.  was  plaintiff  and 
the  said  W.  H.  L.  was  defendant,  a  transcript  of  the  docket 
and  journal  entries  whereof,  with  the  original  pleadings  and 
bill  of  exceptions,  is  filed  herewith. 

There  is  error  in  the  said  record  and  proceedings  in  this, 
to  wit: 

1.  The  said  court  erred  in  overruling  the  motion  of  plaint- 
iff in  error  to  require  the  said  A.  L.  to  consolidate  the  allega- 
tions of  his  petition  into  one  cause  of  action. 

2.  The  said  court  erred  in  overruling  the  demurrer  of  plaint- 
iff in  error  to  the  first  cause  of  action  set  out  in  the  petition. 

3.  The  said  court  erred  in  the  trial  of  said  cause  in  admit- 
ting evidence  offered  on  behalf  of  said  A.  L.  to  which  the 
plaintiff  in  error  objected. 

4.  The  said  court  erred  in  rejecting  evidence  offered  by  the 
plaintiff  in  error,  and  to  w^hich  plaintiff  in  error  excepted. 

6.  The  said  court  erred  in  its  second,  third,  fourth,  fifth, 
sixth,  seventh,  eighth  and  ninth  conclusions  of  fact  for  the 
reason  that  the  same  are  against  the  evidence  and  are  not  sus- 
tained by  sufficient  evidence. 

6.  The  said  court  erred  in  not  observing  the  rule  requiring 
clear  and  convincing  proof  for  the  reformation  of  a  written 
contract. 

7.  The  said  court  erred  in  overruling  the  motion  of  plaintiff 
in  error  for  a  new  trial. 

8.  The  said  judgment  was  given  for  the  said  A.  L.  when  it 
ought  to  have  been  given  for  the  plaintiff  in  error. 

9.  The  said  findings  and  judgment  are  contrary  to  law. 

10.  The  court  erred  in  its  findings  and  conclusions  of  law. 
Plaintiff  in  error  therefore  prays  that  said  judgment  may 

be  reversed  and  that  it  be  restored  to  all  things  it  has  lost  by 
reason  thereof. 

Sec.  1276.  Issue  and  service  of  summons  in  error. — Upon 
the  filing  of  a  petition  in  error  a  summons  will,  upon  the 
written  precipe  of  the  plaintiff  in  error,  be  issued  as  in  the 
commencement  of  an  action;  or  service  be  made  by  publica- 
tion. Service  may  also  be  made  on  the  attorney  of  record,^ 
though  where  it  is  directed  to  only  one  defendant,  service  on 
the  attorney  of  all  the  defendants  is  good  only  as  to  the  one 

1  O.  Code,  sec.  6713. 
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named  in  the  writ.^  If  issued  in  vacation,  it  shall  be  return- 
able on  or  before  the  first  day  of  the  terra  of  the  court;  if 
issued  in  term  time,  it  shall  be  returnable  on  a  day  therein 
named.2  Tlie  same  rule  days  are  adopted  as  in  the  trial  court. 
The  writ  may  be  directed  to  the  sheriff  of  any  county  where 
a  defendant  or  his  attorney  of  record  is  found.'  If  the  last 
publication  or  service  of  the  summons  be  made  ten  days  be- 
fore the  end  of  the  term,  the  case  will  stand  for  hearing  at 
that  term.  Service  of  summons  need  not  be  made  where  a 
petition  in  error  is  filed  on  leave  of  court,  but  only  ten  days, 
notice  of  such  motion  for  leave  need  be  given.^  Service  of 
process  may  also  be  waived  and  appearance  entered.  The 
waiver  of  process  and  entry  of  appearance  upon  a  petition  in 
error  prior  to  the  filing  of  the  petition  has  no  effect  where  the 
defendant  in  error  dies  b3fore  the  petition  is  actually  filed ; 
and  if  no  other  service  is  made  before  the  limitation  has  ex- 
pired, it  should  be  dismissed.*  It  has  already  been  stated 
that  service  must  be  made  before  the  limitation  for  the  com- 
mencement of  the  proceedings  in  error  has  expired.^ 

Sec.  1277.  Answer  in  error.— While  it  is  true  that  there 
are  no  pleadings  filed  in  a  proceeding  in  error  excepting  the 
petition  in  error,  and  that  the  case  is  heard  upon  the  record,'^ 
yet  a  defendant  in  error  may  be  permitted  to  file  an  answer 
to  a  petition  in  error  for  the  purpose  of  setting  up  any  facts 
facts  constituting  a  defense  to  the  proceeding  vrhich  have  oc- 
curred subsequent  to  the  rendition  of  the  judgment  or  order 
complained  of  by  the  plaintiff  in  error.  It  is  proper  prac- 
tice to  allow  a  defendant  in  error  to  allege  facts  showino-  that 
the  plaintiff  in  error  has  waived  the  error  of  which  he  com- 
plains.^ A  settlement  of  the  case  may  be  shown  by  an  answer 
in  error; 8  and  it  may  likewise  be  shown  in  the  supreme  court 
that,  after  a  cause  has  been  remanded  to  the  trial  court  by 
the  circuit  court,  the  parties  voluntarily  appeared  in  the  trial 
court  without  objection  or  suggestion  by  the  plaintiff  that  he 

>  Buckingham  v.   Bank,  31   O.  S.        SMcGuiie  v.  Ranney,  49  O.  S.  372; 
131.  Cisna  v.  Beach,  15  O.  300. 

-O.  Code,  sec.  6718.  6  See  sec.  1265,  ante. 

3  0.  Code.  sec.  0714  "^  Ante,  sec.  1270. 

*  O.  Code,  sec.  6713.  sSaxton  v.  Plyaiire,  8  O.  0.  C.  209. 

9  Matthews  v.  Davis,  39  O.  S.  54. 
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intended  to  prosecute  error  to  the  reversal  of  the  circuit 
court.  This  should  be  brought  to  the  attention  of  the  su- 
preme court  by  answer,  and  not  by  a  motion  for  diminution 
of  record.^ 

Sec.  1278.  Cross-petition  in  error. —  A  defendant  in  error 
may  file  a  cross-petition  in  error  for  the  reversal  of  errors 
prejudicial  to  him  and  not  assigned  in  the  petition  of  the 
plaintiff  in  error.^  It  must  be  filed  within  the  same  time  as 
the  petition  in  error,^  and  without  leave  of  court.*  Kor  is  it 
necessary  that  a  summons  in  error  issue.* 

See.  1279.  Form  of  cross-petition  in  error. — 

Now  comes  the  said  E.  J.,  one  of  the  defendants  in  error, 
[and  with  leave  of  court]  for  his  cross-petition  in  error  in  said 
cause  against  plaintiff  in  error  and  the  co-defendants  in  error 
says  that  he  adopts  the  allegations  of  said  petition  in  error 
and  the  exhibits  and  copies  of  record  and  journal  entries  as  a 
part  hereof,  and  avers  that  he  has  an  interest  in  said  finding, 
order,  judgment  and  decree,  that  the  same  was  made  against 
this  defendant  and  affects  his  substantial  rights  in  the  prem- 
ises, and  avers  that  there  is  manifest  error  in  said  finding, 

order,  judgment  and   decree   of  said   circuit  court   of  

county,  Ohio,  as  follows :  \S>pecify  errors  as  in  petition  in  error.'] 

Note.— From  Brown  v.  Kuhn,  45  O.  S.  93. 

Sec.  1280.  What  must  be  filed  with  petition  in  error.— 

The  plaintiff  in  error  must  file  with  the  petition  in  error  either 
a  transcript  of  the  final  record,  or  a  transcript  of  the  docket 
or  journal  entries,  with  such  original  papers  or  transcripts 
thereof  as  are  necessary  to  exhibit  the  error  complained  of.** 
The  transcript  mentioned  in  the  code  to  be  filed  with  the  pe- 
tition in  error  is  a  complete  transcript  of  the  record,  if  that 
has  been  made  up;  if  not,  it  may  be  made  from  the  files." 
And  a  petition  in  error  will  be  stricken  from  the  files  when 
not  accompanied  by  a  complete  certified  transcript,^  or  the 

1  Collins  V.  Davis,  32  O.  S.  76.    See,        *  Bun. ly  v.  Iron  Co.,  sttpra. 
also,  Clippinger  v.  Insurance  Co.,  26        *  Brown  v.  Kuhn,  iO  O.  S.  468. 
O.  S.  404.  6  O.  Code,  sec.  6716. 

2  Bundy  v.  Iron  Co.,  35  O.  S.  80.  7  Jennings  v.  Mendeahall,  3  O.  S 
See  Shinkle  v.  Bank,  23  O.  S.  516.  480. 

3  Mannix  v.  Purcell,  46  0.  S.  102.  « Johnson  v.  State,  4  O.  C.  C.  521. 
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original  papers;^  or  bill  of  exceptions  when  necessary .^  The 
original  papers  cannot  be  substituted  for  a  transcript.'  "What 
constitutes  the  record  of  a  case  is  regulated  by  statute,^  and 
a  reviewing  court  has  no  control  over  it  and  cannot  make  any 
change  therein,  but  corrections  must  be  made  in  the  court 
where  the  record  is  made.*  Where  all  the  papers  necessary 
to  exhibit  the  errors  complained  of  are  not  filed  with  the  pe- 
tition in  error,  the  reviewing  court  is  not  deprived  of  its  juris- 
diction, but  may  require  the  provisions  of  the  statute  to  be 
complied  with,  and  for  failure  so  to  do  may  dismiss  the  case.** 
If  the  record  has  not  been  made  in  the  lower  court  and  the 
original  papers  and  pleadings  are  filed  in  the  supreme  court, 
the  same  may  be  temporarily  withdrawn  for  a  reasonable 
time  for  the  purpose  of  making  the  record,  or  direct  copies 
thereof  may  be  made  and  the  originals  returned  to  the  infe- 
rior tribunal.'^ 

Sec.  1281.  Order  of  docketing  and  hearing  cases  in  su- 
preme court. —  All  cases  brought  in  or  taken  to  the  court 
must  be  entered  on  the  docket  in  the  order  in  which  thev  are 
commenced,  received  or  filed,  and  they  must  be  taken  up  and 
disposed  of  in  the  same  order,  except  that  the  court  may  take 
up  and  dispose  of  the  following  classes  of  cases  in  advance  of 
their  order  on  the  docket :  (1)  Cases  where  the  persons  seek- 
ing relief  have  been  convicted  of  felony;  (2)  cases  involving 
the  validity  of  any  tax  levied  or  assessment  made,  or  the 
power  to  make  such  lev}'-  or  assessment;  (3)  cases  involving 
the  construction  or  constitutionality  of  any  statute,  (4)  or  any 
question  of  practice  where  the  questions  arising  are  of  general 
])ublic  interest;  (5)  and  proceedings  in  quo  warranto,  (6)  man- 
damus, (7)  procedendo,  or  (8)  habeas  corpus',   (9)  and  cases  of 

1  Rutherford  v.  Railroad  Co.,  3  W.  ordered  to  send  up  a  perfect  tran- 
L.  B.  326.  Leave  may  be  granted  to  script  of  its  record,  though  it  cannot 
amend  the  defect  Id.  See  Nim-  be  required  to  amend  its  record, 
mons  V.  Westfall,  33  O.  S.  213,  where  Wood  v.  Newkirk,  15  O.  S.  295.  It  is 
clerk  failed  to  file  papers.  error  in  the  court  of  common  pleas 

2  Chatfield  v.  Swing,  5  W,  L.  B.  14;  to  dismiss  an  appeal  from  a  justice 
Railway  Co.  v.  Thurstin,  44  O.  S.  525.  for   the   reason    that   the   transcript 

3  Stewart  v.  Williams,  15  O.  S.  484;  does  not  state  the  form  of  action,  or 
Stanley  v.  State,  23  O.  S.  581.  that  he  has  omitted  to  send  up  a  bill 

*  O.  Code,  sec.  5334.  of  exceptions.     Humiston  v.  Ander- 

5  Smith  V.  Board,  27  O.  S.  44.  sou,  15  O.  55t). 

6  Bair  V.  Closterman,  7  O,  C.  C.  363.        7  Q.  Code,  sec.  6716. 
The  court  of  common  pleas  may  be 
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general  interest  to  the  public,  where  two  or  more  of  the  cir- 
cuit courts  of  the  state  have  held  the  hiw  directly  opposite 
on  like  facts;  (10)  where  the  relief  sought  is  damages  for 
personal  injury,  or  (11)  for  death  caused  by  negligence,  and 
the  person  injured  makes  affidavit  that  he  is,  or,  in  case  of 
death,  the  widow,  or  any  of  the  next  of  kin  to  the  deceased, 
make  affidavit  that  they  are  dependent  for  their  livelihood 
upon  their  daily  labor;  and  all  cases  in  which  a  trust  fund  for 
the  care,  support  or  education  of  any  minor  or  imbecile  per- 
son is  involved.^  It  is  necessary,  in  order  to  take  the  benefit 
of  this  provision,  that  a  motion  be  filed  to  take  a  cause  out  of 
its  order,  stating  therein  the  special  reasons  therefor,  except 
in  criminal  cases.'^  When  a  case  is  reached  in  its  res^ular  order, 
and  there  are  other  cases  on  the  docket  involvino-  the  same 
questions,  or  some  of  them,  the  latter  may  be  taken  out  of 
their  order  and  disposed  of  with  the  case  so  reached.  When 
a  case  is  disposed  of,  and  again  comes  into  the  court,  it  will 
be  taken  up  as  if  it  had  its  original  place  on  the  docket.' 

Sec.  1282.  Oral  arguments  may  he  had,  when. —  In  all 
cases  in  the  supreme  court  oral  arguments  may  be  heard  when 
either  part}'^  requests  it;*  but  the  arguments  of  counsel  may 
be  transmitted  to  the  court,  in  which  case  they  should  be 
placed  on  file  with  the  papers  and  read  by  the  court  in  the  in- 
vestigation of  the  cause;  and  in  cases  in  which  the  constitu- 
tionality of  any  law  of  the  state  is  involved,  the  court  will, 
upon  request,  allow  counsel,  not  exceeding  two  on  a  side  in 
addition  to  the  counsel  engaged  by  the  parties,  to  be  heard 
orally  or  in  writing  as  such  counsel  prefer.^ 

Sec.  1283.  Record  must  be  printed  in  supreme  court. — 
When  a  petition  in  error  is  filed  in  the  supreme  court,  so  much 
of  the  record  to  be  reviewed  as  will  show  the  error  complained 
of  must  be  printed,  and  ten  co|)ies  thereof  filed  with  the 
papers,  which  printing  the  plaintiff  in  error  must  have  done, 
or  he  may  deposit  with  the  clerk  sufficient  money  to  pay  the 
costs  thereof;  and  if  he  fail  for  sixty  <hiys,  after  filing  the  pe- 
tition, to  file  such  printed  copies  or  to  make  such  deposit,  the 

I  R  S.,  sec.  440 ;  «8  O.  L.  381.  *  See  Supreme  Court  Rules,  2,  sec. 

-  Rule  '4,   sec.  4,    Rules    Supreme  5,  infra;  rule  3,  infra. 

Court.  6  R.  S.,  sec.  441. 
3  0.  Code,  sec.  44U. 


§  1284:.]  PROCEEDINGS    IN    ERROR    IN    CIVIL    CASES.  1225 

petition  in  error  will  be  dismissed,  unless  the  court,  on  good 
cause  shown,  extend  the  time  or  dispense  with  such  printing; 
and  the  fair  expense  of  such  printing  will  be  taxed  as  part  of 
the  costs.  The  clerk  delivers  to  the  court,  at  each  monthly 
call  of  the  docket,  a  list  of  cases  in  default  for  record,  which 
the  court  calls  and  makes  such  disposition  thereof  as  is  pro- 
vided b}^  statute.^  A  type-written  record  is  not  a  sufficient 
compliance  with  the  statute.^  Where  the  printing  is  done 
under  the  supervision  of  the  clerk,  the  matter  to  be  printed 
should  be  indicated  by  a  precipe.^  This  is  necessary  because 
the  clerk  could  not  otherwise  know  how  much  of  the  record 
should  be  printed.  Tn  printing  records  economy  may  be  prac- 
ticed by  observing  the  requirements  of  the  statute  and  print- 
ing only  so  much  of  the  record  as  will  show  the  errors  com- 
plained of.  If  the  defendant  in  error  is  of  the  opinion  that 
enough  of  the  record  is  not  printed,  he  may  file  a  motion  to 
require  additional  matters  to  be  printed.  The  dismissal  of  a 
petition  in  error  for  want  of  a  printed  record  is  a  bar  to  a 
second  petition  in  error;*  and  a  dismissal  of  a  case  for  want 
of  record  is  equivalent  to,  and  in  substance  is,  an  affirmation 
of  the  judgment  of  the  lower  court  so  far  as  the  rights  of  the 
parties  to  the  suit  are  concerned.^  The  only  recourse  to  be 
had  when  a  case  is  dismissed  is  to  file  a  motion  to  reinstate  it, 
alle<jmo:  such  excuses  as  mav  exist,  as  sickness  or  other  matters 
which  mitjht  warrant  the  court  in  reinstating  the  case  on  the 
docket,  and  extending  the  time  for  printing  the  record.  This 
course,  however,  receives  very  little  encouragement.  An  ad- 
ministrator, executor,  trustee  or  guardian  prosecuting  error 
may  on  application  have  the  printing  of  the  record  dispensed 
with,  when  supported  by  an  affidavit  that  the  estate  has  no 
funds  with  which  to  pay  for  the  printing.^ 

Sec.  1284.  Relief  after  judgment  in  supreme  court. — 
The  provisions  of  the  code  as  to  new  trial  and  relief  after 
judgment^  iippl}'  ^^  judgments  or  final  orders  by  the  sui)reme 

1  R.  S..  sec.  6711 ;  Rules  of  Practice,  94;  Atclioily  v.  Dickinson,  34  O.  S. 
Rules  4  and  5.  537. 

2  Hosternian  v.  Butler,  24  W.  L.  B,  ^  Cohen  v.  Cover,  1  Toledo  Legal 
205.  News,  18,  19. 

3S.C.  Rules.  «910.  L.  335. 

*  Railroad  Co.  v.  Belt,  36  O.  S.  93,        "  O.  Code,  sees.  5354-5365. 
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court.^  Power  is  thereby  conferred  on  the  supreme  court  to 
vacate  or  modify  its  judgments  after  the  terra  at  which  the 
same  were  rendered.-  This  power  extends  to  judgments  or 
orders  of  the  supreme  court  commission  as  fully  as  to  the 
judgments  of  the  supreme  court.'  Where,  in  a  proceeding  in 
error,  to  which  an  infant  is  a  party  defendant,  the  supreme 
court  reverses  a  judgment  that  had  been  rendered  in  his  favor, 
and  the  cause  is  remanded  to  the  court  where  it  had  been 
rendered,  with  directiou  to  render  judgment  against  the  in- 
fant in  accordance  with  its  rulings,  which  is  done  by  such 
lower  court,  the  judgment  so  rendered  is  the  judgment  of  the 
court  to  which  the  cause  was  remanded.  To  take  advantage 
of  the  provisions  of  the  code  to  have  a  judgment  vacated  for 
error,  the  proceeding  must  be  commenced  in  the  court  below 
where  the  judgment  was  in  fact  rendered.* 

Sec.  1285.  Rehearing  in  snpreme  court. —  In  many  states 
a  practice  of  allowing  a  rehearing  of  a  case  in  the  court  of 
last  resort  prevails.  But  in  Ohio  it  was  held  that  the  old  act 
directing  the  mode  of  proceeding  in  chancery^  had  no  appli- 
cation to  the  old  supreme  court  in  bank,®  and  also  on  amotion 
for  rehearing,  in  Longworth  v.  Sturges,'  it  was  decided  that  it 
had  no  application  to  the  present  supreme  court.  It  will  be 
found  that  a  distinction  has  been  made  between  courts  of 
original  jurisdiction  and  those  having  appellate  jurisdiction 
only;  in  the  former  rehearings  have  been  allowed,  and  in  the 
latter  almost  uniformly  refused.  The  supreme  court  very 
early  in  Longworth  v.  Sturges,  suj?ra,  adopted  the  doctrine 
laid  down  by  the  supreme  court  of  the  United  States  in  Brown 
V.  Aspden,^  in  which  it  was  decided  that  that  court  would  not 
follow  the  rules  of  the  English  court  of  chancery  in  respect  to 
rehearings,  and  that  no  re-argument  would  be  granted  in  any 
case,  unless  a  member  of  the  court  who  concurred  in  the 
judgment  desired  it.  The  court  uses  this  language  in  adopt- 
ing that  rule:  "We  do,  therefore,  adopt  it,  without  assuming 
any  infallibility  for  our  judgments,  because  we  believe,  upon 
the  whole,  that  the  cause  of  justice  will  be   promoted  by  it. 

1 0.  Code,  sec.  5365.  5  Sec.  56,  Swan's  Old  Statutes.  1841, 

2  O.  Code,  sec.  5354  p.  714. 

3  Murphy  v.  Swadner,  34  O.  S.  674  eCarlile  v.  McDonald,  7  O.  267. 
<  Carey  v.  Kemper,  45  O.  S.  93.    See  ^  2  O.  S.  104 

ante,  sees.  1217,  1218.  «  14  How.  25. 


§  12S5.]  PKOCEEDINGS  JN  ERROR   IN    CIVIL    CASES.  1227 

There  must  be  an  end  of  litigation,  not  only  for  the  benefit 
of  the  parties  to  each  particular  case,  but  to  enable  others 
standinof  behind  thein  to  have  their  rifjhts  determined.  We 
do  not  intend  in  coming  to  this  conclusion  to  deprive  ourselves 
of  the  power  of  controlling  our  own  journal  during  the  term 
of  court.  If,  therefore,  any  matter  of  fact  has  been  over- 
looked in  making  a  decision,  it  can  be  brought  to  our  atten- 
tion and  any  correction  can  be  made.  Much  less  do  we  intend 
to  deny  to  this  court  the  power  possessed  by  all  courts  of  set- 
ting aside  judgments  and  decrees  obtained  by  fraud,  mistake 
or  irregularity.  Wlaat  we  do  intend  to  deny  is  the  right  of 
the  parties  to  compel  us  to  re-investigate  the  merits  of  a  con- 
troversy once  determined,  by  the  petition  for  rehearing,  used 
in  the  English  court  of  chancery  and  other  courts  of  original 
jurisdiction." 

In  Zink  v.  Grant*  it  was  held  that  there  was  no  right  to  a 
rehearing  after  the  decision  of  a  cause  by  the  supreme  court, 
unless  the  application  came  within  the  provisions  of  the  code 
of  civil  procedure  as  to  relief  after  judgment,^  and  that  the 
remedy  was  by  a  retrial  of  the  case  in  the  court  below,  or,  if 
the  case  had  been  disposed  of,  by  the  commencement  of  a  new 
suit.* 

The  question  of  rehearing  indirectly  arose  in  Carey  v.  Kem- 
per,* Avhere  a  petition  was  filed  to  vacate  or  modif}^  the  judg- 
ment of  the  supreme  court;  it  was  a  proceeding,  however,  to 
take  advantage  of  the  eighth  paragraph  of  section  535i  of  the 
code.  The  court  said :  "  The  practice  of  awarding  rchoarings 
has  uniformly  been  confined  to  courts  of  original  jurisdiction  ; 
they  are  not  awarded  as  a  matter  of  right  in  the  appellate 
courts.  The  reason  of  this  is  not  based  upon  any  assumption 
of  infallibility  by  such  courts,  but  because,  as  stated  by  Ran- 
ney,  J.,  in  Longworth  v.  Sturges:^  'There  must  at  some  time 

1  26  O.  S.  378.  with  the  code  of  civil  procedure,  was 

2  0.  Code,  sees.  5354  to  5363  inclu-  not  saved  by  the  sixth  section  of  the 
sive,  following  Longworth  v.  Sturges,  act  of  March  14,  1858  (1  S.  &  C.  383), 
supra.  "to  amend  an  act  relating  to  the  or- 

3  In  Corry  V.  Campbell,  34  O.  S.  204,  ganization  of  courts  of  justice  and 
it  was  said  that  the  remedy  by  peti-  their  powers  and  duties,"  passed  Feb- 
tion  for  rehearing,  authorized  by  sec.  ruary  19,  1852. 

56  of  the  act  of  1831,  directing  the  *45  O.  S.  94. 
mode  of  proceeding  in  chancery  •''2  0.  S.  104 
(Swan's  Stats.  174),  being  inconsistent 
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be  an  end  of  litigation,  not  only  for  the  benefit  of  the  par- 
ties to  each  particular  case,  but  to  enable  others  standing  be- 
hind them  to  have  their  rights  determined,'  Moreover,  if  the 
right  to  a  rehearing  were  recognized  as  existing  in  the  gen- 
eral practice  of  this  court,  the  right  must  be  regarded  as  hav- 
ing been  exhausted  by  the  motion  that  was  made  before  the 
commission  and  overruled." 

In  The  Cleveland  Rolling  Mill  Company  v.  Corrigan,^  a  mo- 
tion was  made  for  a  rehearing  on  the  ground  that  the  court 
had  not  passed  upon  certain  questions  raised  and  argued  by 
counsel,  which  motion  the  court  refused  to  entertain. 

A  rehearing  may  be  had,  however,  if  made  at  the  request 
of  one  of  the  judges  voting  with  the  majority .^  But  as  a 
general  rule  it  is  looked  upon  with  disfavor.  The  supreme 
court  has  no  power  to  rehear  a  cause  decided  by  the  supreme 
court  commission  on  the  ground  that  it  was  erroneously  de- 
termined.' Every  court,  however,  in  the  exercise  of  its  super- 
visory and  protecting  charge  over  its  records  and  the  papers 
belonging  to  its  files,  has  the  power  to  direct  the  clerk  to  cor. 
rect  not  only  clerical  errors,  but  also  such  errors  as  may  arise 
from  any  fraudulent  or  improper  alternation  or  mutilation  of 
its  files  or  records;  and  in  making  such  corrections  it  is  not 
essential  to  the  action  of  the  court  that  it  act  on  its  own  per- 
sonal knowledge,  but  may  hear  evidence  and  act  on  the  proof.* 

Sec.  1286.  Iiijuiiction  —  When  granted  by  supreme  court. 
An  injunction  is  a  command  to  refrain  from  a  particular  act, 
and  it  may  be  the  final  judgment  in  an  action,  or  may  be 
allowed  as  a  provisional  remedy."  When  it  is  the  final  judg- 
ment or  the  very  object  of  the  suit,  then  it  is  the  exercise 
of  original  jurisdiction,  and  the  original  jurisdiction  conferred 
on  the  supreme  court  by  the  constitution^  is  limited  to  ^-wo 
'warranto^  mandamus^  habeas  corpus  and  procedendo.  When 
it  is  a  temporary  remedy  during  the  pendency  of  a  case 
on  error  or  on  appeal  by  the  supreme  court,^  it  is  the  exercise 

1  21  W.  L.  B.  181.  3  Maud  v.  Maud,  34  O.  S.  540. 

2  Such  was  the  case  in  Commercial        *  HoiHster  v.  Judges,  8  O.  S.  201. 
National   Bank  v.  Wheelock,  31  W.        5R.  S.,  sec.  5571. 

L.  B.  208  (1894),  the  memorandum  of        «  Art  4,  sec.  2. 

the  court  being :  "At  the  request  of        7  As  provided  in  section  5573  of  the 

a    member   of   the   court  wlio  con-     code. 

curred  in  the  judgment,  a  reiieariug 

of  this  case  is  ordered." 
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of  appellate  jurisdiction/  and  is  intended  for  the  protection  of 
the  rights  of  the  parties  in  a  case  under  review  on  error,  and 
therefore  can  be  granted  by  the  supreme  court.  But  the 
power  to  grant  an  injunction  in  a  cause  pending  in  another 
court  cannot,  under  the  constitution,  be  conferred  on  the  su- 
preme court; 2  nor  does  it  authorize  a  jurisdiction  to  be  con- 
ferred upon  or  exercised  by  a  judge  of  such  court  at  chamhers, 
which  is  clearly  withheld  from  the  court  itself;  consequently 
a  judge  of  the  supreme  court,  at  chambers,  cannot  grant  or 
dissolve  an  injunction  in  a  cause  pending  in  another  court.' 
Sec.  1287.  Weight  of  evidence  not  considered. —  By  posi- 
tive provision  of  the  code,  the  supreme  court  is  not  required 
to  determine  the  weight  of  the  evidence  in  any  civil  case  or 
proceeding,  except  when  its  jurisdiction  is  original.*  While 
it  is  well  understood  that  the  reviewing  court  will  not  consider 
the  question  whether  a  verdict  or  finding  is  against  the  weight 
of  the  evidence  as  shown  by  the  bill  of  exceptions,  it  may  ex- 
amine the  same  to  ascertain  whether  or  not  there  was  any 
evidence  tending  to  support  the  same,  as  it  then  becomes  a 
question  of  law.^  And  so  where  clear  and  convincing  proof 
is  required,  the  court  will  look  into  the  evidence  to  see 
whether  the  rule  has  been  disregarded.^  A  reviewing  court 
will,  in  the  absence  of  a  bill  of  exceptions,  presume  any  state 
of  evidence  consistent  with  the  pleadings  such  as  would  justify 
the  verdict  given.'^  Where  the  finding  of  a  trial  court,  to- 
gether with  all  the  evidence  upon  which  it  is  based,  shown 
by  a  bill  of  exceptions,  is  before  a  reviewing  court,  and  it 
appears  that  the  facts  found  by  the  trial  court  do  not  em- 
brace all  the  material  facts  disclosed  by  the  bill,  when  excep- 
tions have  been  duly  entered  to  such  finding,  such  reviewing 

1  Yeoman  v.  Lasley,  36  O.  S.  416.  ter,  27  O.  S.  84 ;  Shahan  v.  Swan,  48 
See  Kent  v.  Mahaflfy.  2  O.  S.  498;  O.  S.  25,  See  Blair  v.  Buiroushs,  23 
R  S.,  sec.  5573 ;  Wagner  v.  Railway  W.  L.  B.  180,  203,  222 ;  Ruel  v.  IncliDe 
Co.,  38  O.  S.  40.  Ry.  Co.,  25  W.  L.  B.  232 ;  Whalen  v. 

2  Kent  V.  Mahaffey,  2  O.  S.  498.  Railway  Co.,  24  W.  L.  B.  371 ;  Sakl- 

3  Railway  Co.  v.  Hurd,  17  O.  S.  144.     heim  v.  Shane,  24  W.  L.  B.  428;  Fin- 
<0.  Code,  sec.  6710.  ley  v.  Whitley,  46  O.  S.  524. 

5  House  V.  Elliott,  6  O.  S.  497;  Wil-  «Ford  v.  Osborne,  supra;  Potter  v. 

lenger  v.  Bramsche,  7  O.  C.  C.  208 ;  Potter,  supra. 

Seville  v.  Wagner,  46  O.  S.   52;  Ford  "Kitchen  v.  Loudenback,  48  0.  S* 

V.  Osborne,  45  O.  S.  3;  Potter  v.  Pot-  177. 
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court  may  determine  the  case  from  the  whole  record,  includ- 
ing the  facts  found,  and  such  additional  facts  as  may  be  war- 
ranted by  the  whole  evidence.^ 

Sec.  1288.  Assessing  penalty. —  Provision  is  made  in  the 
code  authorizing  the  supreme  and  circuit  courts  to  assess  a 
penalty  for  groundless  proceedings  in  error,  or  those  prose- 
cuted without  reasonable  cause.  The  supreme  court,  upon 
allirming  a  judgment  of  the  circuit  court,  may  tax  as  part  of 
the  costs  a  reasonable  attorney's  fee  to  the  counsel  of  the  de- 
fendant, as  well  as  damages  in  such  sum  as  may  seem  reason- 
able, excepting  cases  where  the  judgment  of  the  circuit  court 
directs  payment  of  money,  in  which  case  it  shall  bear  addi- 
tional interest,  at  a  rate  not  exceeding  five  per  centum  per 
annum,  for  the  time  it  was  stayed.  But  where  the  court  cer- 
tifies in  its  judgment  that  there  was  reasonable  ground  for 
the  proceeding  in  error,  no  penalty  shall  bs  awarded.^  The 
circuit  court  is  authorized  to  render  judgment  against  the 
plaintiff  in  error  for  five  per  centum  upon  the  amount  due 
the  defendant  in  error,  unless  the  court  enter  upon  its  min- 
utes that  there  was  reasonable  ground  for  the  proceeding  in 
error.^  It  is  the  duty  of  the  court  to  assess  a  penalty  unless 
it  finds  that  there  was  reasonable  ground  for  the  proceedings 
in  error.^ 

Sec.  1289.  Staying  execution  of  judgment.— The  mere 
filing  and  pendency  of  a  petition  in  error  does  not  of  itself 
suspend  the  execution  of  a  judgment,^  but  the  same  will  be 
suspended  only  upon  good  ground  therefor  being  shown;* 
and  the  fihng  of  a  written  undertaking  to  the  adverse  party,^ 
except  when  error  is  prosecuted  by  executors,  administrators 
or  guardians,  who  have  given  bond  in  their  representative 
capacity,  are  not  required  to  enter  into  an  additional  un- 
dertaking.^ "Where  the  judgment  directs  the  payment  of 
money,  the  undertaking  must  be  in  double  the  amount  of 
the  judgment  and  costs;*    and    where  a  money  judgment, 

iSturgeoa  v.  Hull,  8  O.  C.  C.  269  O.  S.  515;  Steube  v.  State,  3  O.  C.  C. 

(1894).     See  Levi  v.  Daniels,  22  O.  S.  383. 

38.  6  Building  Ass'n  v.  Insurance  Co., 

2  O.  Code,  sec.  G730.  34  O.  S.  291. 

3  O.  Code,  sec.  6730.  '  O.  Code,  sec.  6718. 
*  Brady  v.  Holderman,  19  O.  26.  8  o.  Code,  sec.  6721. 

5 State  ex  lel.  v.  Coiuniissiouers,  14        ^O.  Code,  sec.  6718,  subd.  1. 
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rendered  in  the  court  of  common  pleas,  is  affirmed  by  tlie 
circuit  court,  the  defendant  is  entitled,  upon  filing  a  peti- 
tion in  error  in  the  supreme  court,  to  have  the  same  stayed 
upon  filing  the  proper  bond  in  the  circuit  court.  The  amount 
of  the  bond  in  such  case  cannot  be  fixed  by  the  supreme 
court.^  When  the  judgment  directs  the  execution  of  a  con- 
veyance or  other  instrument,  the  undertaking  must  be  in  such 
sum  as  may  be  prescribed  by  a  court  of  record  or  a  judge 
thereof.^  And  so  where  it  directs  the  sale  or  delivery  of  pos- 
session of  real  property,  the  bond  may  be  fixed  by  a  court  of 
record  or  a  judge  thereof.^  In  this  case  the  court  of  common 
pleas  may  fix  the  bond  while  the  case  is  pending  in  the  supreme 
court,*  and  the  conditions  thereof  must  be  that  waste  shall  not 
be  committed,  and  that  if  the  judgment  be  affirmed  the  value 
of  the  use  and  occupation  of  the  premises  shall  be  paid,  and 
not  as  in  the  case  of  a  money  judgment.'''  When  the  judgment 
directs  the  assignment  or  delivery  of  documents,  they  may  be 
placed  in  the  custody  of  the  clerk  of  the  court  in  which  the 
judgment  was  rendered  to  abide  the  judgment  rendered  on 
error.^  A  judgment  or  final  order  made  by  a  justice  of  the 
peace  is  stayed  by  the  filing  of  an  undertaking  to  the  defendant 
with  the  clerk  of  the  court  of  common  pleas.  When  it  directs 
the  delivery  of  possession  of  real  property,  the  amount  of  the 
bond  shall  be  prescribed  by  the  court  of  common  pleas  or  a 
judge  thereof,  or  in  his  absence  by  the  probate  courf  In  all 
other  cases  the  execution  of  a  judgment  or  final  order  of  any 
tribunal,  or  the  levy  or  collection  of  any  tax  or  assessment, 
may  be  prescribed  by  the  court  in  which  the  petition  in  error 
is  filed  or  by  a  judge  thereof.^  Where  a  judgment  has  been 
reversed  by  the  circuit  court,  the  plaintiff  in  error  in  the 
supreme  court  shall  apply  to  the  court  to  which  the  cause  has 
been  remanded  for  further  proceedings  for  a  continuance  of 
the  case  until  the  final  determination  in  the  supreme  court.® 

1  Hyde  v.  Bank,  49  O.  S.  60.  8  o.  Code,  sec.  6725.    When  execu- 

2  O.  Code,  sec.  6718.  tion  is  stayed  by  order  of  the  supreme 

3  0.  Code,  sec.  6718.  court,  the  undertaking  must  be  filed 
^Gurney  v.  Same,  38  O.  S.  658.  witii  the  clerk  of  the  trial  court. 

5  0.  Code,  sec.  6718,  subd.  3;  Bear  ^Neubert  v.  Phillips,  46  O.  S.  559; 

V.  Bookmiller,  3  O.  C.  C.  484.  Schaeffer  v.  JIarienthal,  17  O.  S.  183. 

«0.  Code,  sees.  6718,  subd.  4,  6720.  In  Building  Ass'n  v.  Insurance  Co.,  34 

"O.  Code,  sec.  6724.  O.  S.  291,  it  was  held  that  the  execu- 
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Sec.  1290.  Dismissal  of  cases  and  reinstation  in  supreme 
court. —  When  the  plaintiff  in  error  fails  to  file  a  printed  rec- 
ord within  the  required  time  the  cause  shall  be  dismissed.* 
And  so  where  a  cause  is  reached  for  decision,  that  is,  when  it 
is  within  the  call,  in  which  the  plaintiff  in  error  has  failed  to 
file  printed  briefs,  it  will  also  be  dismissed,  remanded  or  other- 
wise disposed  of,  at  the  discretion  of  the  court.^  Causes  dis- 
missed for  failure  to  file  printed  record  or  argument,  in  excep- 
tional cases  may  be  reinstated  upon  a  motion  filed  for  that 
purpose.  In  presenting  such  motions  the  plaintiff  in  error  is 
required  not  only  to  furnish  good  and  sufficient  cause  for  re- 
instation, but  must  also  show  that  there  is  reasonable  ground 
for  prosecution  of  the  proceedings  in  error.  He  should  go  into 
the  merits  of  the  case  as  upon  a  motion  for  leave  to  file  a  peti- 
tion in  error.  The  dismissal  by  the  supreme  court  commission 
for  want  of  preparation  as  required  by  rule,  and  a  motion 
subsequently  made  before  it  for  reinstation,  is  final.' 

Sec.  1291.  Judgment  rendered  on  error. —  When  a  judg- 
ment or  order  made  by  a  justice  of  the  peace  is  reversed  by 
the  court  of  common  pleas,  the  cause  is  there  retained  for  trial 
and  final  judgment,  as  in  cases  of  appeal,^  excepting  where 
the  reversal  is  because  the  justice  had  no  jurisdiction  of  the 
plaintiff  in  error  or  of  the  subject  of  the  action.^  When  a 
judgment  is  reversed  in  whole  or  in  part  in  the  common  pleas, 
circuit  or  supreme  court,  the  court  reversing  the  same  may 
render  the  judgment  which  the  court  below  should  have  ren- 
dered, or  remand  the  cause  to  the  court  below  for  such  judg- 
ment."    Where  a  judgment  is  reversed  on  error  for  the  reason 

tion  of  an  order  remanding  a  cause  court  may  reverse  and   render  the 

for  further  proceedings  upon  a  re-  proper  decree  before  it  on  the  facts 

versal  of  a  judgment  may  be  stayed  as  shown  by  the  bill  of  exceptions, 

by  the  court  in  which  the  petition  in  Yeoman    v.   Lasley,    40    O.   S.   339. 

error  is  filed.  Where  the  requisite  data  appears  ou 

1  Ante,  sec.  1283.  the  face  of  the  record   the  supreme 

2  S.  C.  Rule  3,  sec.  8.  court    may    render    the    judgment 

3  Atcherly  v.  Dickinson,  34  O.  S.  which  the  court  below  should  have 
537.  rendered.     Railroad  Co.  v.  Simpson, 

*  Robinson  v.  Kious,  4  O.  S.  594;  5  O.  S.  251.     But  the  duty  of  enforu- 

O.  Code.  sec.  6733.  in,-  such  judgment  is  imposed  upon 

5  0.  Code,  sec.   6733;   Adams   Ex-  the  lower  court.    Hulett  v.  Fairbanks, 
press  Co.  v.  St.  John,  17  O.  S.  641.  41  O.   S.  401.     Tiie  reviewing  court 

6  O.  Code,  sec.  6726.    The  reviewing  has  inherent  power  to  make  an  order 
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that  the  court  overruled  a  motion  for  a  new  trial,  predicated 
upon  the  ground  that  the  verdict  was  contrary  to  the  evidence, 
the  proper  judgment  would  be  to  set  the  verdict  aside  and 
remand  the  cause  for  a  new  trial.'  The  court  below  may  take 
the  case  up  at  the  point  where  the  error  was  first  committed.^ 
A  judgment  of  reversal  takes  effect  as  of  the  date  of  the  com- 
mencement of  the  proceedings  in  error.'  The  reviewing  court, 
upon  reversing  or  affirming  a  judgment  or  final  order,  shall 
not  issue  execution,  but  must  send  a  special  mandate  to  the 
court  below,  as  the  case  may  require,  for  execution  thereon, 
and  the  court  to  which  such  special  mandate  is  sent  shall  pro- 
ceed in  the  same  manner  as  if  such  judgment  or  final  order 
had  been  rendered  therein;*  and  an  authenticated  mandate 
cannot  be  impeached  in  the  lower  court,  but  the  proper  rem- 
edy is  to  seek  redress  in  the  reviewing  court.* 

Sec.  1292.  Journal  entry  reversing  judgment  of  justice. 

This  cause  came  on  to  be  heard  upon  the  petition  in  error 
and  the  transcript  of  the  record  containing  the  final  judgment 
sought  to  be  reversed  and  was  argued  by  counsel ;  on  consid- 
eration whereof  the  judgment  of  the  said  justice  of  the  peace 
in  refusing  to  discharge  the  attachment  is  reversed,  and  said 
attachment  is  hereby  discharged.  It  is  therefore  considered 
that  said  plaintiff  in  error  recover  of  said  defendant  in  error 
his  costs  herein. 

Ordered,  that  a  copy  of  this  entry  be  certified  to  the  said 
justice  of  the  peace. 

Sec.  1293.  Journal  entry  of  affirmance  in  circuit  court. 

The  said  parties  appeared  by  their  attorneys,  and  this  cause 
came  on  to  be  heard  upon  the  petition  in  error  of  the  said 
plaintiff  in  error  herein,  together  with  the  original  papers  and 
pleadings,  and  a  duly  certified  transcript  of  the  orders  and 

judgment  of  the  court  of  common  pleas  of county,  Ohio, 

filed  herein  in  said  action,  wherein  K.  K.  was  plaintiff  and  the 

Company  was  defendant,  mentioned  and  referred  to  in 

said  petition  in  error,  and  was  argued  by  counsel.     Upon  con- 
sideration whereof  the  court  find  that  there  is  no  error  mani- 

of  restitution.      Hiler    v.   Hiler,   35  2  Commissioners  v.  Carey,  1  O.  S. 

O.  S.  645 ;  Bickett  v.  Garuer,  31  O.  S.  463. 

38 ;  Neil  v.  Neil,  38  O.  S.  558.  3  Lloyd  v.  Moore,  38  O.  S.  96.     C/. 

1  Gay  V.  Davey,  47  O.  S.  396;  Sti-  Rupp  v.  Phillips,  1  O.  C.  C.  108-11. 

vers  V.  Borden,  20  O.  S.  232.   See,  also,  <  O.  Code,  sec.  6726. 

Emery  v.  Bank.  25  O.  S.  360;  Miller  8  Stevenson  v.  Morris,  37  O.  S.  10. 
V.  Sullivan,  26  O.  S.  639. 
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fest  upon  the  face  of  the  record  in  said  orders  and  judgment 
of  said  court  of  common  pleas. 

It  is  thereupon  considered,  ordered  and  adjudged  by  this 
court  that  the  judgment  and  proceedings  of  the  said  court  of 
common  pleas  in  said  action  in  favor  of  said  defendant  in 
error  be  and  the  same  are  hereby  in  all  things  affirmed; 
there  being,  however,  in  the  opinion  of  the  court,  reasonable 
ground  for  this  proceeding  in  error,  no  penalty  is  attached. 

It  is  further  considered   and  ordered  that  the  plaintiff  in 

error  pay  the  costs  of  this  proceeding  in  error,  taxed  at  $ , 

and  in  default  thereof  that  execution  issue  therefor.  To  which 
judgment  and  decision  of  the  court  in  affirming  the  decision 
of  the  common  pleas  court,  and  in  rendering  judgment  for 
costs  herein,  the  said  plaintiff  in  error  at  the  time  excepted. 

Ordered,  that  a  special  mandate  be  sent  to  the  court  of  com- 
mon pleas  of county  to  carry  this  judgment  into  execu- 
tion. 

Sec.  1291.  Journal  entry  of  reversal  in  circuit  court. — 

This  day  came  the  parties  by  their  attorneys,  and  this  cause 
having  been  on  a  former  day  of  this  term  heard  and  submitted 
and  taken  under  advisement  by  the  court,  on  consideration 
thereof  the  court  find  that  in  the  record  and  proceedings 
aforesaid  there  is  error  manifest  upon  the  face  of  the  record 
to  the  prejudice  of  the  plaintiffs  in  error  in  this,  to  wit:  In 
admitting  evidence  in  chief  of  plaintiff  as  to  reputation  and 
character  of  plaintiff  below. 

It  is  therefore  considered,  ordered  and  adjudged  by  this  court 
that  the  judgment  and  proceedings  of  said  court  of  common 
pleas  be  and  the  same  hereby  are  set  aside,  reversed  and  held 
for  naught,  and  that  said  plaintiffs  in  error  be  restored  to  all 
things  which  they  have  lost  by  reason  of  said  judgment. 

That  said  action   be,  and  it  hereb}''  is,  remanded  to  said 

court  of  common  pleas  of county,  Ohio,  to  be  proceeded 

in  according  to  law  and  the  rights  of  said  parties. 

That  said  defendant  in  error  pay  the  costs  of  this  proceed- 
ing in  error  to  be  taxed,  and  in  default  thereof  that  an  execu- 
tion issue  therefor;  and 

That  a  special  mandate  be  sent  to  said  court  of  common 
pleas  to  carry  this  judgment  and  order  for  costs  into  execu- 
tion. To  all  which  rulings,  orders  and  judgment  of  the  court 
the  said  defendant  in  error  by  his  counsel  then  and  there  ex- 
cepted and  now  excepts. 

Sec.  1295.  Speedy  justice. —  There  is  a  statutory  require- 
ment that  when  a  cause  is  submitted  on  error  the  same  must 
be  determined  and  adjudicated  within  ninety  days  after  its 
submission;  but  this  does  not  interfere  with  the  rules  of  the 
supreme  court.^ 

1  90  O.  L.  192. 
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■referred  to  by  section.  Principal  poiats  in  text  referred  to  by  section  (§),  followed  by  sub- 
heads to  pages.  Examiner  jnay  therefore  turn  at  once  to  the  section  for  principal  topic,  or 
look  farther  for  particular  point,  being  guided  thereto  by  pages;  "  n."  refers  to  note,  either 
to  form  or  text. 

ABATEMENT  — 

plea  of,  aboiished,  99,  n, 

ABSENCE  (see  Divorce  and  Alimony). 

ACCORD  AND  SATISFACTION— 
defined,  g§  138,  140. 
consideration  therefor,  §  139. 

moral  obligation,  §  139. 

aj^reement  to  pay  at  earlier  date,  131. 
or  different  place,  131,  133. 

taking  of  different  security,  131. 

release  of  claim,  131. 

mutual  promises  to  do  something  in  future,  131. 

agreement  as  to  decision  of  suit,  131. 

compromise  with  creditors,  131.  134. 
good  faith  must  be  observed,  184. 

suit  brought  upon  new  promise,  131. 
part  payment  does  not  constitute,  131-3. 

common-law  rule,  133. 
departed  from,  132. 
illustrations  of  what  constitute,  133. 
surrender  of  doubtful  right,  133. 
partial  payment  of  undisputed  claim,  182. 
compromise  of  doubtful  claim,  133,  136-7. 
repudiation,  133. 
dismissal  of  suit,  133. 
miitality  of  understanding  essential,  133. 
payment  by  one  jointly  liable,  134. 
effect  of  settlement  made  with  one  joint  wrong-doer,  134. 

rule  when  wrong  divisible,  134. 
who  may  make,  §  141. 

administrator,  135. 

attorney,  135. 

agent,  135. 

directors  of  corporation,  135. 

several  joint  creditors,  135-6. 
when  demand  is  single.  136. 

release  by  one  joint  plaintiff,  136. 

one  party  to  jomt  agreement,  136. 

release  of  joint  debtors,  136. 
rule  in  Ohio,  136. 
■executed  compromise  binding,  when,  137. 
release  of  one  of  several  joint  trespassers,  137. 

partial  satisfaction,  137. 
separate  composition  by  partners,  137-8. 
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ACCORD  AND  SATISFACTION  (continued)  — 
release  by  joint  debtors,  138. 
by  entire  stranger,  138. 
rules  of  pleading,  §  142. 

complete  payment  and  settlement  must  be  alleged,  138, 

with  creditors,  138. 

tender  must  be  made  when  fraud  claimed,  139. 
setting  aside,  t^  143. 

for  fraud,  139. 

made  when  under  influence  of  opiates,  139. 
during  sickness,  139. 

for  fraudulent  representations,  139. 

for  mutual  mistake,  139. 

by  person  under  duress,  139. 
form  of  general  answer,  §  144, 
form  of  answer  claiming  settlement  by  note,  §  145. 

ACCOUNT  (see  BoOK  ACCOUNT)  — 
defined,  §  148, 
how  kept,  142-3. 
statement  of  balance  not,  143. 
may  consist  of  what,  143. 

articles  and  cash,  143. 

work,  labor  and  goods  delivered,  143. 

services  and  money  loaned,  143. 

goods  sold  and  cash  paid,  143. 

rent  for  real  estate,  when,  143,  and  n. 

check  book  not,  143. 

money  generally  not,  143. 
exception,   143. 

made  out  on  loose  sheet  of  paper,  143. 

claim  arising  upon  contract,  143-4. 

monthly  accounts  may  be  single  action,  when,  16,  19. 

cannot  be  founded  on  illegal  transactions,  144. 
payments  on,  how  treated,  §  149, 

creditor  may  make  election,  when,  144, 

credits  are  payments,  balance  is  debt,  144, 

check,  when  not,  144. 

how  pleaded,  144-5, 
effect  of  charges  as  reflecting  on  whom  credit  was  given,  §  150. 

goods  sold  to  one  and  charged  to  another,  145, 

undertaking  when  collateral  in  such  case,  145. 
how  pleaded,  ^  151, 

as  to  attaching  copies,  §§  57,  58. 

long  and  short  form,  ^  151. 

copy  must  be  specific,  146. 

grouping  of  items,  146. 

remedy  when  items  imperfectly  described,  146. 

for  attorney's  fees,  146. 

remedy  when  improper  items  are  included,  146. 

allegations  as  to  money  loaned,  146-7. 

allegation  of  amount  due  on  account,  material,  147. 
judgment  may  be  rendered  on,  without  proof,  147. 
at  any  time  after  default,  147, 
action  by  assignee  of,  §  158, 

as  to  averments  of  extrinsic  facts  showing  title,  151. 
limitation  to  action  on,  g  1591 
judgment  on,  J^  169. 

by  default,  §  169. 
forms  of  petition: 

ordinary  form  of  petition,  g  152. 

for  goods  sold  and  delivered,  S  153. 

for  labor  performed  and  materials  furnished,  §  154. 
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ACCOUNT  (continued-)  — 

forms  of  petition  (continued): 

on  account  against  partnership,  §  155. 

averment  as  to  acknowledgment  of  correctness,  §  155. 
for  attorney's  fees,  j?  156. 
for  services  rendered  as  auctioneer  and  money  expended,  §  157. 

ACCOUNT  BOOK  (see  Account)  — 

as  evidence  in  action  on  account,  147,  n. 

ACCOUNTING  — 

nature  of  remedy,  §  170. 

when  and  by  wliom  invoked,  157. 

holder  of  stock  in  pledge,  157. 

person  sustaining  fiduciary  relation,  157. 

administrators  and  executors,  157-8. 

between  guardian  and  ward,  157. 

stockholders,  158. 

assignee  of  mortgage,  158. 

grantee  of  mortgage  liolding  right  of  redemption,  158. 

members  of  an  association,  158. 

persons  engaged  in  common  enterprise,  158-9. 
cannot  be  had  when  partnership  denied,  159. 
between  retired  partner  and  new  firm,  159. 

between  legatee  of  deceased  partner  and  surviving  partner,  159. 
when  pai'tnership  becomes  incorporated,  159, 
what  may  be  taken  into  consideration,  159. 
parties,  §  171. 

all  interested  persons  should  be  joined,  159. 

between  partners,  lo9. 

against  guardian,  159. 

joint  owners  of  property,  159, 
rules  of  pleading,  tj  173. 

demand  should  be  alleged,  160. 

or  ignorance  of  condition  of  accounts,  160. 

when  sought  by  a  defendant,  160. 

when  distinct  averment  of  different  questions  may  be  dispensed 
with,  160. 

detailed  history  not  necessary,  160. 

by  person  whose  duty  it  is  to  keep  accounts,  160. 

conditional  liability  should  be  set  forth,  160. 

form  of  petition,  160. 
against  agent,  161. 
between  partners,  161. 

ACCOUNT  STATED  — 
defined,  §  160. 
implied  agreement  as  to  balance,  152. 

after  an  account  is  held  reasonable  time,  152. 
need  not  be  signed,  15"2. 
partial  accounting  is  not.  152. 
what  will  constitute  an.  153. 
balance  must  be  consented  to,  152-3. 
may  be  opened  when,  J^  161. 

right  to,  lost  by  silence,  153. 

when  barred  by  statute,  153. 

for  mistake  of  fact,  158. 
not  of  law,  153. 
how  pleaded,  ^  163. 

must  be  specially  pleaded,  §  162. 
forms  of  petition: 

on  account  stated,  ^  163. 

to  correct,  and  for  judgment  on  corrected  account,  §  164» 
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ACCOUNT  STATED  (continued)  — 
forms  of  ansioer: 

setting  up  statute  of  limitations,  §  166. 

of  settlement  by  note,  ^  167. 

setting  up  fraud  or  mistake  in,  §  168. 
ACTION  (see  Joinder  of  Action).     Commencement  of  action — 
defined,  1. 
distinction  between  action  and  suit,  1,  2. 

marked  by  method  of  trial,  3,  4. 
rights  and  liabilities  the  same,  1. 
civil,  embraces  what,  2. 

not  the  probate  of  will,  3. 

nor  citation  against  administrator,  2, 

or  to  vacate  judgment,  2. 

or  to  reinstate  action  on  docket,  3. 

but  does  petition  impeaching  decree,  3. 
legal  and  equitable,  3. 

objections  to  relief,  3. 
single  cause  of,  what  is,  15,  16. 

false  representations  in  sales,  16. 

damages  and  costs  for  protest,  16. 

running  account  is,  16. 
except  when,  16. 

loss  for  injury  to  wife  and  expenses,  16. 

different  acts  of  fraud,  16. 

conversations  using  slanderous  words,  16. 

claim  for  services  rendered  firm  and  surviving  partner,  17. 
for  wrongful  dismissal  and  wages,  17. 

instalments  of  void  assessments,  17. 

damages  to  realty  before  and  subsequent  to  assignment,  not,  IT. 

framed  in  two  counts,  18. 

second  may  be  how  treated,  18. 
duplicate  statements  permissible  when,  17. 
consistency  in  causes  of,  21,  §  81. 

ADMINISTRATOR  (see  Executors  and  Administrators). 

ADMISSION  —  ,     ,  .  o« 

defendant  entitled  to,  in  petition  to  sustain  attack  of  demurrer,  82. 

ADULTERY  (see  Divorce  and  Alimony). 

AFFIRMANCE  (see  Error  in  Civil  Cases). 

AGENT  — 

may  sue  on  contracts  made  for  another,  10. 

need  not  join  beneficiary,  10. 
rights  and  liabilities  of,  §  175. 

for  fraud,  ^  175. 

contract  made  without  disclosing  name  of  principal,  §  175. 

both  principal  and,  cannot  be  sued,  §  175. 
election  must  be  made,  >5  175. 
what  constitutes  an  election.  §  175. 

to  avoid  personal  liability,  principal  should  be  disclosed,  §  175. 
implication  of  warrant  of  authority,  163. 
may  sue  in  his  own  name,  when,  163. 
when  personally  responsible,  163. 
forms  of  petition: 

against  agent  for  failure  to  account  for  goods,  §  163. 

by  agent  for  compensation  for  services,  §  177. 

against  agent  for  disobeying  orders,  §  177. 
for  not  rendering  account,  §  179. 

against  del  credere  agent,  §  180. 

against  agent  for  selling  goods  on  credit,  §  181. 
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AGREED  STATEMENT  OF  FACTS  (see  Finding  of  Facts). 

AID  OF  EXECUTION  (see  Proceedinqs  in  Aid  of  Execution). 

ALIMONY  (see  Divorce  and  Alimony). 
ALTERATION  OF  INSTRUMENT  — 

does  not  vitiate  when,  316. 

as  to  interest,  317. 

by  addition  of  name,  317. 

ALTERNATIVE  RELIEF  (see  Prayer  FOR  Relief)  — 
may  be  asked,  when,  22,  23,  24. 

alternative  reasons  stated  in  two  counts,  23. 
rule  as  to  splitting  action,  when  flexible,  23. 
cases  when  allowed,  23. 

for  work  and  labor,  per  agreement,  and  quantum  meruit,  23. 

setting  aside  illegal  contract,  or  relief  if  valid,  23. 

note  for  capital  stock,  and  for  insurance  premium,  24. 

exchange  of  merchandise,  and  sale  for  sum  certain,  24. 

special  contract,  and  quantum  valebat,  24. 

contract  of  carrier  to  safely  carry,  and  to  store,  24. 
each  cause  must  be  good,  24. 
prayer  for,  may  be  made,  when,  72. 

ALTERNATIVE  WRIT  (see  Mandamus). 

AMENDMENT  — 

general  consideration  of  questions,  §  136. 
may  be  made,  when,  g  126. 
what  pleadings  are  subject  to,  g§  126,  123. 
should  be  made  in  good  faith,  120. 
changing  cause  of  action,  g§  127,  132. 

on  appeal,  121. 

contract  to  tort,  120, 

further  illustrations,  120,  121. 

specifications  of  further  allegations  of  negligence.  120, 

showing  injury  occurring  in  different  manner,  120. 

determined  by  question  of  evidence,  121. 
bringing  in  cause  accrued  since  filing  of  action,  §  127. 

must  be  by  supplemental  pleading,  §§  127,  133. 
setting  up  unconscionable  defense,   181. 
in  cases  of  slander,  121. 
what  may  be  made,  §  128. 
when  made,  §  128. 
without  leave,  122. 
in  furtherance  of  justice,  133. 
should  not  leave  cause  incomplete,  122-3. 
made  in  court  of  last  resort,  123. 
on  appeal,  123, 

inconsistent  causes  cannot  be  added,  133. 
of  action  on  contract,  123. 

for  wrongful  arrest,  123, 
of  matter  of  description,  123. 
insertion  of  essential  omitted  facts,  123. 
prayer  may  be  changed,  123. 
explanations  may  be  added,  134. 
rights  of  defendant  with  respect  to,  124. 
after  demurrer  sustained,  §  129. 
continuance  after,  i^  130. 
answer  of  defendant,  §  130. 
relates  back,  >j  131. 
how  made,  123-4,  {:5  133. 
of  pleadings  on  appeal,  1173. 

ANIMALS  (see  Fences)  — 

growth  of  the  law  with  respect  to  subject  of,  §  183b 


1354  INDEX. 

Kefereuces  are  to  pages  unless  otherwise  indicated. 

A.NIMALS  (continued)  — 

statutory  provisions,  168. 

liability  of  owners  of,  at  large,  168. 

liability  of  part  owners  of  partition  fences,  169. 

liability  of  joint  owners  of.  169. 

damages  from,  suit  in  assumpsit  when,  169. 

if  for  negligence,  on  the  case,  169. 
liability  for  vicious,  169. 
when  not  vicious,  habits  must  be  alleged,  109,  173-4. 

and  knowledge  of  owner,  169. 
right  to  expel  trespassing  animals,  169-70. 
killing,  when  deceased,  170. 
impounding  strays,  171. 

action  for  recovery  of,  171. 
when  considered  at  large,  171-3. 
liability  of  owners  of  dogs,  §  189. 
dogs  are  property,  173. 
suit  for  fight  between  dogs,  173. 
vicious  propensities  must  be  alleged,  173-4. 
who  is  regarded  as  owner,  174. 
owners  jointly  liable  for  damages  caused  by,  174. 
when  m^y  be  declared  a  nuisance,  174. 
for  injury  to  sheep,  174. 

averment  when  several  dogs  cause  injury,  174. 
injury  to,  by  i-ailroad,  §  193. 

prior  to  statute  as  to  fencing,  §  193. 
under  statute,  §  194. 

railroad  must  fence,  176. 
and  keep  in  repair,  176. 
liable  for  failure,  176. 

contracting  with  adjoining  land-owner  to  fence,  176,  178. 
liability  for  injury  in  such  case,  178-9. 
paramount  duty  of  railroad,  177. 
negligence  not  presumed  from  injury,  177. 
care  required  of  company,  177. 

when  animals  run  near  uninclosed  road,  177. 
duty  of  train  to  stop  after  discovering  stock,  177-8. 
duty  of  company  when  road  improperly  fenced,  178. 
duty  of  company  lo  stock  of  other  than  land-owner,  179. 
when  owner  of  stock  guilty  of  contributory  negligence,  179-80. 
injury  to  animals  in  villages  or  cities,  180. 
duty  of  company  as  to  cattle-guards,  180. 
injury  from  failure  to  construct,  180. 
regard  for  danger  to  animals  need  not  be  had  when  speed  in- 
creased, 180. 
forms  of  petition: 

damages  from  trespassing  animals,  from  failure  to  keep  partition 

fence  in  repair,  >i  184. 
for  damage  from  trespassing  stock,  §  185. 
in  replevin  for  recovery  of  animals  impounded,  §  187. 
for  damages  for  sheep  killed  by  dogs,  g  190. 
for  injury  to  a  person  by  a  dog,  §  191. 
for  damages  for  killing  dog,  §  193. 
against  railway  company  for  injuring  cattle,  §195. 

for  damages  where  injury  occurred  by  reason  of  failure  of 

company  to  fence,  §  181. 
allegation  where  injury  occurs  by  reason  of  insufficiency  of 

fences,  §  197. 
where  company  failed  to  whistiu  or  ring  bell  —  cattle  injured 
while  crossing  highway,  g  198. 
forms  of  answer: 

in  replevin  for  recovery  of  animals  impounded,  §  188. 
claiming  cattle  unlawfully  at  large,  §  199. 
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ANSWER  — 

general  requisites  of,  §  68. 
to  interrogatories,  8  62. 

nonsuit  for  failure,  ^  63 
must  contain  what,  75-6. 
verification,  75. 
prayer  for  relief,  75, 
statement  of  facts,  75. 

of  presumptions,  75. 

redundant  matter,  75. 

conditions,  76. 
the  specific  denial,  55  69 

defined,  76. 

illustrations  and  form  of,  76. 

how  made,  77. 
the  general  denial,  §  70.     See  General  Denial. 

may  be  made,  when,  77. 

what  may  be  shown  under,  77. 

form  of,  77. 
sham  denial,  ^  74.     See  Denial. 
new  matter  in,  §  75. 

without  merit,  may  be  stficken  out.  81. 

technical  defenses,  81. 

may  be  defense  to  whole  or  single  paragraph,  81-2. 

if  pleaded  in  bar  and  is  partial, —  rule,  82. 

demurrable  if  not  barring  whole  or  part  of  action,  82, 

merely  disproving  plaintiff's  statement,  not,  82. 

illustrations  of,  82. 
payment,  82. 

want  of  consideration,  82. 
usurious  contract,  82. 
bar  of  statute  of  limitations,  82. 
release,  accord,  etc.,  82 
defendant  entitled  to  admissions  in  petition,  when,  83. 
denying  right  of  widow  to  dower,  82. 
joint  answer  may  be  made,  when,  §  76, 
of  guardian  or  attorney,  S  77. 

must  be  ujade  huvv,  83. 
several  defenses,  §  78. 
and  cross-petition  v/hen  affirmative  relief  asked,  ^  79. 

not  essential  to  deny  allegations  in  petition,  84. 

may  be  so  treated  though  not  so  denominated,  84. 

what  relief  may  be  asked  in,  84. 

raising  controversy  with  third  person,  84-5. 
with  co-defendants,  85. 

real  party  in  interest  may  file,  85. 

plaintiff  becomes  defendant  to,  80. 

rule  day  as  to,  85. 

summons  not  necessary,  when,  85. 
vice  versa,  85. 

when  personal  judgment  asked,  85. 
jurisdiction  raised  by,  when,  ^  94. 
want  of  capacity  to  sue  must  be  raised  by,  when,  §  95, 

as  to  corporate  capacity,  99. 
foreign  corporation,  99. 
demurrer  to,  will  lie  when,  i^  111. 
defective  averments  in  petition  cured  by,  657. 

APPEAL  — 

meaning  of,  §  1220. 

nature  of  proceeding,  j5  1221. 

taken  only  from  final  decree,  1158. 

where  right  of  trial  by  jury  does  not  exist,  11.59. 
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APPEAL  (continued)  — 

riKht  is  waived  when,  1159. 

wliat  courts  have  jurisdiction  in,  §  1322. 

from  justice,  §  1223. 

limitation  in  amount,  1160. 

on  judgment  rendered  on  confession,  1160. 

in  replevin,  1160. 

when  without  jurisdiction,  1160. 

in  case  of  defective  service,  1160. 

from  improper  dismissal,  1160. 

from  default  judgment,  1160. 
from  decision  of  mayor,  1160-61. 
causes  in  which  taken  to  court  of  common  pleas,  1160-61. 

to  circuit  court,  1161-63. 
right  to,  dependent  upon  relief  asked,  §  1225. 

when  answer  raises  equitable  issue,  1163. 

from  accounting  when  personal  judgment  asked,  1163. 

enforcement  of  lien  and  personal  judgment,  1163. 

contribution  and  personal  judgment,  1163. 

interpleader,  1163. 

appointment  of  receiver,  1163. 

exceptions  to  an  award,  1163. 

confirmation  of  sale,  1163-64. 

vacation  of  judgment,  1164,  1154. 

contest  of  will,  1164. 

modification  of  judgment,  1164. 

confirmation  of  report  in  partition,  1164. 

in  foreclosure  proceedings,  §  1226. 

when  money  judgment  asked.  1161. 
when  equitable  relief  sought,  1164-65. 
when  enforcement  of  lien  principal  relief,  1165. 
when  defendant  sets  up  legal  defense,  1165, 
by  one  distributee,  ^  1 229, 
does  not  lie  from  order  modifying  iniunctiou,  638. 
notice,  when  to  be  given,  §  1227. 

from  justice's  court.  1166. 

when  bond  required,  1166. 

from  appropriation  proceedings,  1166. 

from  circuit  court,  1166. 

how  entered,  1 166. 

time  when  to  be  given,  1166. 

when  motion  for  new  trial  undisposed  of,  1166. 

when  taken  by  several  parties,  1166-67. 
bond,  when  given,  §  1228. 

when  taken  by  person  in  trust  capacity,  1167. 

by  executor  having  personal  interest,  1167. 

by  non-resident  executor,  1167. 

by  wife  from  decree  for  alimony,  1167. 

time  within  which  it  must  be  filed,  1167. 
in  various  cases,  1167. 
how  computed,  1167. 

recitals  in,  as  proof  of  date  of  judgment,  1168. 

bank  deposit  in  lieu  of,  1168. 

essential  to  jurisdiction,  1168. 

defective,  maybe  amended,  1168. 

effect  of  non-compliance  with  requirements,  1163. 

amount  of,  how  fixed,  1168. 

to  whom  payable,  1168. 

conditions,  1168-69. 

filing  of,  perfects  appeal,  1169. 
of  separate  interests,  §  \22d. 
from  dismissal  on  demurrer,  §  1239, 
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APPEAL  (continued)  — 

staying  execution,  §  1230. 
suspension  of  judgment,  §  1231. 
transcript  to  be  filed,  §  1232. 

when  from  magistrate.  1170. 

when  from  common  pleas,  1170. 

when  from  probate  court,  1170. 
procedure  when  from  justice,  1170. 

pleadings  to  be  filed,  1170. 

plaintiff  must  file  petition,  1170-71. 

rule  days,  1 171. 

failure  to  file  transcript  or  petition,  1171. 

defendant  may  file  answer  and  have  judgment,  1171. 
hearing  on,  from  probate  court.  1171. 
pleadings  unnecessary  when,  1171-72. 
amended  pleadings  may  be  filed,  1173. 

cause  of  action  cannot  be  changed,  1172,  121. 
new  parties  may  be  made,  1172. 
limitation  on  objections  permissible  on,  §  1233. 

misjoinder  of  issues,  1172-73. 

want  of  jurisdiction,  1173. 
the  mandate,  §  1234. 

APPEARANCE  — 

to  question  jurisdiction,  118,  213. 
to  contest  merits,  213. 

ARBITRATION  AND  AWARD  — 
defined,  §  200. 
parties  to,  §  200. 

corporations,  185. 

executors  and  administrators,  185. 

guardians,  185. 

county  commissioners,  185. 

municipal  corporations.  185. 

contractors,  185. 

subcontractors  and  material-men,  185. 

stockholders,  185. 

attorney  and  client,  185. 

partners,  rule  as  to,  185. 
what  may  be  submitted.  ;:$  200. 
agreement  to  arbitrate,  §  201. 

must  follow  statute  strictly  when  acting  under  it,  §  201. 

statutory  right  not  exclusive,  §  201. 

failure  to  follow  statute  will  resultin  common  law.  §§  201,  210. 

no  particular  form  required,  §  201. 

verbal  submission  made  contemporaneously  with  written  one,  §201. 

mere  agreement  to  submit  to.  ineffectual,  §  201. 

statute  of  limitation  ceases  when,  §  201. 

bond  may  be  entered  into,  §  203. 

oath  of  arbitrators  and  witnesses,  §  208. 
""vocation  of  submission,  J5  20.5. 

when  not  revocable,  §  205. 

power  of,  depends  upon  statute,  §  205. 

what  causes,  §  205. 

form  of,  g  205,  and  n.  8. 

written  submission  requires  written,  §  205, 

must  be  absolute,  189. 

notice  of,  189. 

may  be  implied,  18l> 

measure  of  damages  for  revocation,  189. 
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ARBITRATION  AND  AWARD  (continued)  — 
award  to  be  in  writing,  §  210. 
manner  of  execution,  g  210. 
should  be  confined  to  agreement,  §  210. 
rule  when  part  void,  §  210. 
compliance  with  statute,  §  210. 
must  be  definite,  §  210. 
decision  of  court  not  treated  as,  §  210. 
enforcement  of  award,  §  212. 
judgment  entered  upon  award,  ^  212. 
non-observance  of,  how  punished,  §  213. 
objections  may  be  filed  to,  ^  212. 
force  of  common-law  award,  193. 

may  constitute  cause  of  action  or  defense,  193. 
pleading  an,  193. 
award  may  be  set  aside,  tj  216. 
for  what  causes,  194-6. 
by  agreement,  195. 
where  arbitrator  was  biased,  195. 
for  uncertainty,  195. 
for  apparent  errors,  195. 
for  fraud,  195. 
cannot  be  for  mistake,  195. 
award  void  in  part  and  good  in  part,  195-6. 
forms: 

of  agreement  for  submission,  §  203. 
of  bond,  §  204. 
of  revocation,  188,  n. 

of  petition  against  party  revoking  submission,  §  206. 
of  oath  of  arbitrators,  §  209. 
of  subpoena  for  witnesses,  189. 
of  award,  §  211. 

of  petition  on  bond  in  common-law  arbitration,  ^  313. 
of  answer  of  invalidity  of  award,  §  214. 
of  answer  setting  up  award,  §  215. 
of  objections  to  award,  §  217. 

confirmation  of  award  and  judgment  thereon,  §  218. 
of  entry  setting  award  aside,  §  219. 
AEGUMENT  — 

oral,  in  Supreme  Court,  1 1282. 
request  to  charge  jury  before,  1184. 
ARREST  (see  False  Imprisonment,  Malicious  Pkosecution)  — 

ASSAULT  AND  BATTERY  — 

action  for,  will  lie  when,  t5§  220,  221. 

all  who  participate  in  liable,  198-9. 

aggressor  cannot  Invoke  the  action,  198. 

cause  for,  joined  with  false  imprisonment,  27,  81. 

defendant  cannot  claim  self-defense  when  the  aggressor.  198. 

degree  of  force  which  may  be  used  to  repel  aggressor,  198-9. 

in  defending  possession  of  properly,  199. 
removal  of  disturber  of  meeting,  199. 
action  for,  will  lie  though  fight  by  agreement,  199. 

may  be  shown  under  general  denial  in  mitigation,  199. 

agreement  may  be  inferred,  199. 
first  assailant  may  recover  when,  199. 
each  assailant  may  bring  the  action,  199. 
liability  of  instalnient  merchandise  dealer  for,  in  gaining  possession  of 

property,  199,  200. 
rules  of  pleading.  ,^  221. 

motive  or  intent  immaterial,  200. 

malice  need  not  be  alleged,  200. 

only  facts  from  which  inferred,  200. 

without  provocation,  with  great  force  and  violence,  200. 

what  damage  may  be  shown,  200,  201. 
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A.SSAULT  AND  BATTERY  (continued)  — 

all  acts  may  be  shown  under  general  prayer,  200. 
self-defense  must  be  alleged,  200. 

doctrine  of  contributory  negligence  has  no  application,  201. 
attachment  may  be  had  in  action  for,  201. 
curriers  of  passengers: 

committed  by  servants  of  railway,  §  230. 

doctrine  of  liability  in  such  cases  generallj',  discussed,  §  230. 
company  must  protect  passenger,  204. 
assaults  by  one  passenger  upon  another,  204. 
rule  governing  relationship  of  master  and  servant  not  appli- 
cable, 204-5. 
rules  of  company  in  respect  to  ejection  of  passenger,  §  231. 

liability  of  company  hinges  thereon,  205. 
responsibility  of  company  for  acts  of  conductor  for  ejection 

of  passenger,  205. 
driver  of  street-car,  205. 
when  passenger's  ticket  unlawfully  taken  up,  205-6. 

remedy  for  expulsion  in  such  case,  206. 
passenger  must  pay  fare  though  unable  to  procure  3eat,  206. 
proper  degree  of  force  in  ejecting  passenger,  206. 
regulation  as  to  carriage  of  packages  in  street-c;irs,  206. 
assault  by  street-car  conductor  on  passenger,  206. 
assault  by  ticket  agent  upon  purchaser  of  ticket,  206-7. 
assault  by  conductor  upon  passenger  refusing  to  pay  fare  sec- 
ond time,  207. 
waiver  of  right  of  action  by  passenger's  conduct,  207. 
forms  of  petition: 

general  form  of  petition  for  assault  and  battery,  §  222. 
for  assault  upon  servant,  son  or  daughter,  gg  222,*^  818. 
by  female  for  assault  with  intent  to  have  unlawful  intercourse, 

§  224. 
by  an  infant  by  next  friend,  §  225. 
by  husband  for  assault  upon  wife,  §  226. 
for  wrongful  removal  of  passenger  from  street-car,  §  232. 
for  ejection  from  railroad  car  and  for  assault,  §  233. 
forms  of  answer: 

of  general  denial,  §  227. 
claiming  self-defense,  §  228. 

denying  assault  with  intent  to  have  unlawful  intercourse,  §229. 
answer  of  railway  company  that  passenger  was  ejected  for  non- 
payment of  fare,  §  234. 

ASSESSMENTS  — 

under  unconstitutional  law,  815,  826,  827. 
is  a  contract,  815. 
assignment  of,  to  contractor,  815. 
foreclosure  of  lien  for,  815,  826. 

defense  of  unconstitutionality  of  law,  815. 
enforcement  of  on  tax  duplicate,"815,  826. 
may  be  levied  by  city,  826. 
lien  upon  property.  826. 
collected  by  whom,  826. 
may  be  assigned,  826. 
collected  as  taxes,  826. 
suit  to  restrain  enforcement  of,  826,  827. 
separate  suits  by  payers,  826. 
lack  over  jurisdiction  ever  payer,  827. 
failure  of  council  to  adopt  resolution  or  ordinance,  827. 

or  to  give  notice,  827. 
failure  to  advertise.  827. 
fraud  in  contract,  827. 
improper  expenses  in,  827. 
exceeding  amount  levied,  827. 
effect  of  technical  irregularity  upon,  827. 
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ASSESSMENTS  (continued)  — 

averment  in  action  to  recover  illegal,  1119. 
action  to  recover  back  illegal,  1119. 
forms  of  petition: 

by  contractor  to  foreclose  assessment  lien,  §  874. 
by  several  to  enjoin  collection,  8  875, 

ASSIGNEE  (see  Parties;  Real  Pabty  in  Interest)— 
may  bring  action,  6. 
for  collection,  6,  7. 
no  averment  necessary,  6. 
of  open  account,  6. 
of  stock,  6. 

of  claim  of  principal  against  agent,  G. 
of  reversion  of  lease,  6, 
of  contract  of  guaranty,  6. 

to  pave  streets,  6. 
of  right  of  officer  to  fees,  6. 

or  of  salary,  6. 
of  contract  for  services,  6. 
without  indorsement,  6. 
of,  to  pay  indebtedness,  7, 
of  chose  in  action,  7. 
those  beneficially  interested,  7. 
of  claim  for  damages,  7. 
of  part  of  demand,  7. 

owner  may  intervene,  7. 
of  judgment,  7. 

obtained  in  garnishment,  7. 

ASSIGNMENT   OF   ERROR   (see   ERROR  IN  CiviL  Cases;   PETITION   l» 
Error)  — 
court  will  not  look  beyond,  1187. 
exception,  1187. 

circuit  court  may,  when,  1187,  1215. 
in  absence  of,  judgment  affirmed,  1215. 
general,  when  noticed,  1215. 

that  judgment  rendered  for  wrong  party  raises  what,  12l5i 
want  of.  not  ground  for  dismissal,  1216. 

ASSUMPTION  OF  RISK  (see  NEauoENCE  OF  Master)  — 
by  servant,  852. 

all  incidental  risks  assumed,  852,  856,  858,  n, 
when  cause  of  injury  known,  856. 

communication  of,  856. 

averment  in  petition  as  to,  856. 
alleging  want  of  knowledge,  856-7, 

by  minor,  857. 
only  those  patent  and  within  reasonable  knowledge,  858,  n. 
in  absence  of  notice,  858,  n. 
on  road  of  another  company,  858,  n. 
by  one  rescuing  another  from  danger,  896,  n. 

ATTACHING  COPIES  (see  Pleading  by  Copy)  — 
construction  of  code  provision,  §  57. 

instruments  which  should  or  should  not  be  attached,  58-66,  §  58. 
what  instruments  become  part  of  pleading,  58-66,  §  58, 
when  instrument  need  not  be  attached,  59. 
instrument  for  unconditional  payment  of  money,  58-^6,  §  58. 
evidence  of  indebtedness,  58-66. 

if  attached,  does  not  become  part  of  pleading,  59-61. 
of  transcript  of  judgment,  61,  n.,  65. 
of  insurance  policy,  61,  n.,  63,  65. 
of  bond,  61,  n.,  63,  66. 
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ATTACHING  COPIES  (continued)  — 
ot  attachment  bond,  61,  n. 
of  guardian's  bond,  61,  n. 
of  contract,  61,  n. 
of  ordinance,  63. 

of  record  of  foreign  judgment,  63. 
of  mortgage,  66. 
of  bills  and  notes,  g  29G. 
of  deed,  444. 

ATTACHMENT  (see  Attachment  Before  Debt  Due)  — 
proceeding  a  provisional  remedy,  2. 
extraordinary  one,  ^  2o5. 
purely  statutory,  211. 

general  discussion  of  code  provision,  ^  235. 
motive  and  conduct  of  plaintiff  closely  scrutinized.  ?  235. 
debt  based  upon  contract,  judgment  or  decree,  311-12. 
a  personal  action,  when,  Ji  2:56. 
proceeding  in  rem.  when,  212-13. 
jurisdiction  acquired,  when,  §  236. 
over  non-resident,  213-14. 

subjects  himself  to,  how,  213. 

not  by  appearance  merely  to  question,  213. 
by  contesting  merits,  213. 
petition  and  affidavit  must  show  what,  213. 
only  when  founded  on  contract,  judgment  or  decree.  213. 

or  death  caused  by  wrongful  act,  213. 
effect  of  amendment  of  petition  and  affidavit,  213-1-]. 
void  if  without  requisite  affidavit,  214. 

seizure  of  property  thereunder  ineffectual,  214. 
mistake  in  notice,  effect,  214 
how  acquired  over  personalty,  214. 

effect  of  answer  by  garnishee  that  be  is  not  indebted,  214. 
parties.  §  237. 

defendant  in,  must  be  a  debtor  to  plaintiff,  315. 
subsequent  attaching  creditor,  215. 
garnishee,  215. 
partners,  215. 

against  each  other,  215. 

after  dissolution,  215,  217. 
non-resident  partnership,  215.  217,  218. 

where  members  reside  within  the  state,  217. 
administrators,   215-16. 
wife  of  non-resident  cannot  intervene,  216. 
rules  of  pleading,  g  288. 

amendment  of  })etition  when  affidavit  sufficient,  216. 
after  service,  216. 

setting  up  new  cause  of  action,  216. 
inserting  individual  names  of  partners,  21G. 
affidavit  and  order  no  part  of  pleading,  216. 
incorporating  affidavit  in  petition,  216. 
a.i^ainst  non-resident  debtors,  $^  239. 
grounds,  217. 

what  constitutes  non-residence.  217. 
service  upon  non-resident  partnership,  217. 
corporation  both  foreign  and  domestic,  217-18. 
railroad  company.  21S. 
service  by  publication.  218. 

foreign  insurance  company  may  be  made  garnishee,  218. 
location  of  property,  218. 
property  of,  reached  in  several  counties,  218. 
non-resident  stockholder  in  domestic  corporation,  218. 
surety  against  non-resident  principal,  218-19. 
86 
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ATTACHMENT  (continued)  — 
absconding  debtors,  §  240. 

to  abscond,  means  what,  219. 
intention.  219. 

partner  absconding  ground  for,  against  firm,  219-20. 
what  constitutes,  220. 
affidavit  in  such  case,  220. 
left  county  of  residence,  g  241. 
concealment  of  defendant.  §  242. 
what  amounts  to,  220. 
one  notoriously  living  abroad,  220. 
debtor  removing  property,  §  243. 

fraudulent  intent  must  appear,  221. 
converting  property  into  money.  §  244. 

sufficiency  of  affidavit  in  such  case,  221. 
concealing  property,  §  245. 
fraudulent  assignment,  §  246 
I   resorting  to  doctrines  of  equity  in  determining,  233. 
constructive  fraud  insufficieut,  222. 
actual  and  intentional  fraud  essential,  222. 
affidavits  shoulil  contain  sufficient  facts,  223. 
burden  of  proof,  222. 

insolvent  turning  business  into  corporation,  222. 
conveyance  upon  adequate  consideration  though  to  hinder  credit- 
ors, 222-33. 
,  conveyance  to  wife  without  consideration,  223. 
fraud  presumed  when  person  largely  in  debt,  223. 
debt  fraudulently  or  criminally  contracted,  §  247. 
construction  of  code  provision,  228. 
fraudulent  representations,  223. 
conversion  of  proceeds  of  sale  by  brokers,  223. 
representations  as  to  indebtedness,  223-4. 
"obligation"  equivalent  to  liability,  224. 
unliquidated  damages  for  assault  and  battery,  224. 
"  fraudulently"  and  "criminally"  not  synonymous,  225. 
purchase  of  goods  witliout  intending  to  pay,  225. 
affidavit,  requisites  of,  g  249. 

slight  mistakes  in  stating  amount,  226. 

made  by  whom,  226. 

by  agent  or  attorney,  226. 

agent  should  state  personal  knowledge,  226. 
waiver  of  irregularities  in,  227. 
constitutes  no  part  of  pleading,  227. 
should  not  be  incorporated  in  petition,  227. 
incorporating  allegations  of  petition  in,  227. 
practice  in  injunction  proceedings  not  allowable,  227. 
statement  of  facts  in  language  of  statute,  228. 
■when  debt  past  due,  228. 
when  debt  before  due,  228. 
should  not  be  upon  belief  merely.  228. 
statement  in  disjunctive  or  alternative  manner,  228-29. 
nature  of  claim,  how  stated,  229. 
effect  of  omission  of  amount  due,  229. 
amendment  may  be  made  when,  229. 

new  cause  of  action  cannot  be  made,  229. 
general  form  of,  §  250.  _^ 

form  stating  circumstances  and  particular  ground,  §  25i. 
by  next  friend,  280. 
attachment  bond,  §  252. 

effect  of  failure  to  file,  231. 
omission  of  name  of  surety  in  bond,  231. 
additional,  may  be  required,  23l. 
form  of,  231. 
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A.TTACHMENT  (continued)  — 
order  of,  §  253. 

to  whom  directed,  231. 
returnable  when.  231,  232. 
several  orders  of,  232. 

to  different  counties.  232. 
city  considered  as  a  county,  233. 
duty  of  officer  under,  232. 

as  to  partnersliip  property,  232. 
levy  of,  Jiow  made,  232. 
return  of,  how  made,  232. 

conclusive  as  to  facts  stated  therein,  232. 
what  may  be  attached,  §  254. 
code  provision,  233. 
purchase-money  due  upon  realty,  833. 
equitable  interest  in  realty,  233. 
notes  secured  by  mortgage,  233. 
indebtedness  due  a  copartnership,  233. 
interest  of  partner,  233. 
stockholder's  interest  in  corporation,  233. 
money  due  an  heir,  234. 

amount  due  on  note  transferred  by  indorsement,  234. 
sale  of  indebtedness,  234. 
property  in  custody  of  the  law,  234,  239,  240. 
statutory  provision,  234. 

includes  money  in  hands  of  guardians  and  administrators, 
234. 
property  in  hands  of  officer,  how  reached,  234,  235. 
exemption  laws  not  impaired.  235. 
redelivery  bond.  §  255.     See  BoN-DS. 

takes  place  of  property,  236. 
effect  of  levy  without  process  of  granishment,  240. 
pri)ceedings  against  garnishee,  §  256.     See  GARNISHEE, 
service  upon,  236-37,  239. 
projjerty  bound  from  date  of  service,  237. 
delivery  of  property  on  paj'inent  of  money,  237. 
service  upon  garnishee  partnership,  23ii. 
on  corporation,  239. 
on  railroad  company,  239. 
on  foreign  insui'ance  company,  239. 
several  attachments  upon  same  property,  Ji  261. 
inventory  in  such  cases.  243. 
property  in  hands  of  officer  not  subject  to  levy  under  writ  by 

another,  243. 
how  made,  243. 

reference  may  be  ordered  to  determine  priorities,  243. 
subsequent  attaching  creditor  may  intervene  by  motion  on  ques- 
tion of  priority,  243. 
receiver  for  attached  property,  §  262. 

duties  of,  244. 
discharge  of,  §  263. 
how  effected,  244. 
by  motion,  244-45. 

as  to  part  or  whole  of  property,  24rj. 
because  of  insufficiency  of  affidavit.  245. 
when  property  does  not  belong  to  defendant.  245. 
when  answer  by  garnishee  shows  no  indebtedness,  245. 
heard  upon  affidavits,  246. 
by  giving  bond,  244. 
when  answer  of  garnishee  fails  to  show  property  in  his  hands, 

244-45. 
subsequent,  may  be  issued,  246. 
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ATTACHMENT  (continued)  — 

Judgment  for  plaintiff  and  proceedings  thereunder,  §  264. 
effect  of  death  of  defendant,  §  265. 
error  from  attachment  proceedings,  §  266.     See  Errok. 
forms : 

motion  to  sell  perishable  property,  §  267. 

answer  of  defendant,  J^  268. 

ATTACHMENT  BEFORE  DEBT  DUE  — 
may  be  had  when,  §  248. 
affidavit  in  such  case,  225,  228. 
order  of  attachment  must  specify  amount,  225. 
undertaking,  225. 

judgment  cannot  be  rendered  before  claim  due.  225. 
embrace  claims  against  indorsers  of  bills,  225. 

extent  of  contract  of  indorsement,  225. 
contract  to  deliver  goods  in  payment  for  other  goods,  226. 
fraudulent  intent  to  injui'e  creditor  must  exist,  226. 

ATTORNEY-GENERAL  (see  Quo  Warranto). 

ATTORNEYS  AT  LAW  — 

form  of  petition  against,  for  negligently  conducting  trial,  §  269. 

for  negligently  defending  action,  §  270. 

for  negligently  investigating  title,  §  271. 

for  negligently  examining  title  for  purchase,  §  27la. 
liability  when  negligence  does  not  work  injury,  250. 

AUDITOR  OF  COUNTY  (see  County  Officials). 

AWARD  (see  Arbitration  and  Award). 


B. 

BAILMENT— 

duties  and  liabilities  of  pledgee,  ^  276. 

disposal  of  property  in  violation  of  contrar^t.  255. 

for  refusal  to  deliver  property  to  pledgor,  255. 

conversion  of  property,  255. 

care  required.  255. 

when  article  lost.  256. 

pledge  of  commercial  paper,  §  280. 
duty  of  pledgee  to  collect.  257. 
pledgee  may  bring  suit,  257-58. 

demand  need  not  be  alleged,  258. 
rule  as  to  collaterals,  258. 
bailee  without  reward,  25:^54. 
banks  receiving  deposits  gratuitously,  254. 
remedy  of  bailor  against  one  converting  [noperty,  255. 
bailee  selling  property  in  violation  of  trust,  255. 
foj-ms  of  petition: 

general  form  against  bailee  for  negligence,  §  272. 

for  damages  against  bailee  for  negligence  in  special  case.  §  273. 

for  damages  against  hirer  of  horse  and  buggy  for  carelessne-ss 
§  274. 

for  damages  arising  from  driving  horse  to  different  place,  §  275. 

for  loss  of  pledge,  §  277. 

to  foreclose  and  sell  pledge,  §  278. 

by  pledgor  of  negotiable  paper  against  pledgee,  §  280a. 
forms  of  answer: 

answer  of  loss  by  fire,  §  279. 
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BANK  CHECKS  (see  Banks)  — 
legal  status  of,  §  289. 

is  a  chose  in  action,  275. 

cash  medium,  272. 

subject  to  rules  regulating  bills,  272,  274. 

difference  between,  and  bills,  272-73. 

not  entitled  to  grace,  273. 

ante-dated  check  when  drawer  makes  assignment,  273. 

revocability  of,  373-74. 

acceptance  of  by  bank,  274. 

defenses  by  drawer  of,  275. 

mutual  acconitnodation  memorandum  checks,  374. 

operation  upon  fund,  275. 

payment  when,  275. 

will  serve  as  tender  when,  275. 

void  checks,  275. 
certified  checks,  i^  293. 

effect  of  certification,  276-77. 

is  a  negotiable  promissory  note.  277,  n. 

at  request  of  holder,  rule,  276-77. 
of  drawer,  rule.  277. 

drawer  is  discliarged,  277,  n. 

certificate  that  check  "  is  good,"  277. 

is  an  acceptance  by  bank,  277.  n. 
demand  and  notice  in  suit  upon,  275,  n. 
averment  of  consideration,  275,  n. 
forms  of  x>etition: 

of  payee  against  drawer  of  check,  §  290. 

by  indorsee  against  drawer,  tj  291. 

of  drawer  against  drawee,  t?  292. 

upon  certified  checks,  §§  293,  277. 
form  of  answer  that  certified  check  was  forgery,  §  294, 

BANKS  (see  Bank  Checks)  — 
powers  of  banks,  §  281. 
discounting  is  loaning  money,  §  281. 
liability  when  charging  usurious  interest.  260-61, 
liability  for  neglecting  to  protest  note.  261. 
certificate  of  deposit  may  be  issued,  261, 
principles  of  agency  applicable,  261. 
relative  rights  of  bank  and  depositor,  §  282. 

relation  of  debtor  and  creditor  exists,  261. 

status  of  the  fund.  261-62. 

agreement  of  bank  as  to  drafts  and  checks,  262. 

effect  of  check  upon  depositor's  fund,  262. 

lien  of  bank  on  drafts,  262. 
upon  collaterals,  263. 

effect  of  checks  drawn  for  part  of  fund,  262-63. 
for  the  whole  of  a  fund,  26a. 

liability  of  bank  for  failure  to  pay  check,  263-64. 

relation  of  bank  to  draft  discounted  and  deposited,  263. 

money  deposited  by  official  in  individual  name,  263-64. 

statute  of  limitations  against  deposit,  264. 
payments  by  bank,  ?;  283. 

must  identify  till  persons.  264. 

reliance  upon  false  representations  as  to  identity,  264. 

recovering  money  |)aid  on  forged  bills.  264-65. 
loss  will  fall  upon  one  negligent,  265. 

payment  of  stolen  check,  265. 

to  wrong  person.  265. 

checks  drawn  in  violation  of  law,  265. 
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BANKS  (continued)  — 

duties  and  liabilities  in  making  collections,  j5  284* 
bank  is  agent  of  owner  of  paper,  265,  2*56. 
correspondent  selected  by  bank,  265.  266. 
agreement  to  send  to  particular  bank,  266. 
banks  holding  themselves  out  as  collecting  agencies,  267, 
protesting  paper  held  for  collection,  267,  271,  n. 
notary  agent  of  bank,  267,  271,  n. 
measure  of  damages,  267. 
what  should  be  alleged  in  such  case,  26S. 
paper  indorsed  merely  "for  collection,"  267. 
indorsement  by  bank  directing  payment  "  for  account  of  itself,' 

268. 
collections  in  foreign  country,  268, 
when  gratuitous  collection  undertaken,  268. 
right  of  set-off  between  bank  and  depositor,  §  285. 
notes  against  deposit,  268-9. 
stockholder  and  dividend,  269. 

when  dividend  lias  been  assigned,  269. 
certificate  of  deposit  is  a  note,  372,  n. 
suit  upon,  lost,  indemnity,  272,  n. 
where  paper  indorsed  before  lost,  272,  n. 
making  demand  before  suit,  272,  n. 
attaching  funds  of  depositor,  275. 
forms  of  x>etition: 

for  neglect  in  collecting  note  or  bill,  §  286. 

by  one  bank  against  another  for  failure  to  protest  note  sent  it  foi 

'collection,  §  287. 
for  recovery  on  lost  certificate  of  deposit  against  bank  before  due. 
§288. 

BELIEF  — 

allegations  upon,  52. 
denial  on,  §  72. 
BILLS  OF  EXCEPTION  (see  ERROR  in  Civil  Cases;  Evidence;  Excei'- 
tion;  Petition  in  Error)  — 
formal  statement  of  exceptions  constitutes,  1180, 
unnecessary  when  case  submitted  on  agreed  statement,  1\90. 

or  when  grounds  appear  on  record,  1179-80. 
essential  when  decision  does  not  appear  on  record,  1180. 
upon  motion  for  new  trial  at  subsequent  term,  llb'O. 
how  construed,  1181. 
objections  in  court  of  last  resort,  1181. 
allowance  and  signing.  1181. 
correction  and  amendment  of,  1181. 
unnecessary  from  probate  court  when,  1181. 
from  justice  of  the  peace,  1181. 
purpose  only  to  review  questions  of  law,  1181. 
a  bill  of  evidence  is  not,  1182. 
when  record  shows  no  judgment  affirmed,  1183. 
taken  at  general  term  of  superior  court,  1182. 
does  not  draw  whole  case  in  controversy,  1182, 
preparation  of,  1181. 

rules  for,  1182. 
not  authorized  for  hearing  at  chambers,  1182. 
on  motion  for  nonsuit,  §  1239. 
essential  on  motion  to  dismiss,  1183. 
for  errors  in  charjre  of  court,  >5  1240. 

particular  parts  must  be  pointed  out,  1183-84. 

whole  charge  should  be  incoriiorated  in,  1183-84. 
all  evidence  must  be  stated  in.  §  1241. 

omission  of  material  documents,  1185. 

presumption  when  not,  1185. 
to  finding  of  facts,  §  1243. 
exhibits  and  papers  as  parts  of,  §  1 244. 


ixDKX.  1367 

References  are  to  pages  unless  otherwise  indicated. 

RILLS  OF  EXCEPTION  (continued)  — 
affidavits  must  be  made  part  of,  1188. 

omissions  may  be  supplied  b\'  entry,  1188. 
references  must  sufficiently  iilentify,  llSy. 
<  Iianges  cannot  be  made  in  revievving  court,  1189,  1190. 
allowance,  si2;ning:  and  record  of.  ?:  124-"). 
within  what  time,  liyS-y9,  1191  and  n. 
trial  ju<lo;e  maj'  refuse  when,  1189. 

he  may  amend,  1180. 
entry  of  allowance,  1190. 
must  be  submitted  to  counsel  %vhen,  1190. 
extension  of  time  and  purpose.  1191. 
should  contain  newly-discovered  evidence,  1203. 
forms: 

of  bill  of  exceptions  taken   to  ruling  of  justice   of  the  peace, 

^  1246. 
of  bill  of  exceptions  in  court  of  common  pleas.  .^  1247. 
of  bill  of  exceptions  by  prosecuting  attorney  in  criminal  cases, 
§1249. 

BILL  OF  REVIEW  — 
provision  as  to,  §  1235. 

BILLS  AND  NOTES  (see  Promissory  Notes)  — 
parties  to  actions  on,  §  295.     See  Parties. 
petition  on,  how  framed,  i^  296. 
attaching  or  incorporating  copy,  §g  296,  57,  58. 
averment  as  to  indorsements,  282,  283. 
omission  to  state  all  credits,  282. 
short  form  of  pleading,  282. 

statement  of  facts  against  others  than  maker  and  acceptor,  283. 
allegations  of  ownership,  282-83,  291,  292,  293. 
title  and  ownership  implied,  282,  391.  292. 
defense  that  plaintiff  is  not  real  party  in  interest,  2S1-82. 
averment  of  presentment.  283. 

when  it  is  necessary  that  acceptance  be  in  writing,  283-84. 
allegation  of  amount  due  essential,  284. 
import  consideration,  g^  297,  331. 

averment  of,  unnecessary.  281. 

implied  from  transfer  by  indorsement,  284. 

when  the  amount  paid  by  purchaser  important,  285. 
rights  of  bona  fide  holders.  §  298. 

note  for  patent-right,  285. 

amount  paid  by,  285,  293. 

denial  of  execution,  285. 

note  procured  by  fraud,  286,  293,  294,  311. 

denial  of  ownership,  286. 

protected  against  what  defenses,  285,  286. 
indorsement.  §  299. 

nature  of  contract  of,  286. 

parol  evidence  admissible  to  explain,  286. 

without  recoui-se,  286,  293. 

upon  conditions,  280. 

to  cashier  of  bank,  286. 

consideration  implied,  286. 

in  blank.  286,  293. 

may  be  reformed  how,  2^6-87. 

of  stranger's  name,  effect,  287. 

for  accommodation,  287. 

as  conditional  guarantor,  287. 

contract  of,  entire,  287. 
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BILLS  AND  NOTES  (continueJ)  — 

demand  and  notice,  pleading  of,  §  300. 
manner  of  alleging!:,  288. 
may  be  waived,  ^88. 
waiver  of,  must  be  alleged.  288. 
unnecessary  when  indemnified,  289. 

form  of  allegation  in  such  case,  289. 
against  guarantor,  289. 

depends  upon  whether  conditional  or  unconditional,  289. 
when  note  payable  in  instalments,  289,  303,  n. 
when  maker  deceased,  3^9. 
when  payable  at  bank.  290. 

on  principal  debtor  and  notice  to  guarantor,  890. 
when  unnecessary  upon  guarantor,  290. 
essential  requisites  of  notice,  290-91. 

important  in  suits.  ~90. 

to  whom  it  must  be  given,  291. 

manner  of  giving,  291. 
action  by  indorsee  or  holder  against  maker,  §  301. 
necessary  averments  in  pleading,  291-2. 
date  of  transfer  need  not  be  alleged,  292. 
execution  and  delivery,  292. 
copy  of  indorsement  in  petition,  292. 
consideration,  292. 
kind  of  liability,  293. 
when  prior  signatures  are  forged,  293. 
what  necessary  to  hold  remote  indorser,  293. 
made  to  fictitious  person,  294. 
maker,  drawer  or  acceptor  liable  to  an  action  when,  294. 

service  upon,  294. 
wrongly  dated.  303.  n. 
post-dated  or  ante-dated,  303,  n. 
action  upon  lost,  destroyed  or  stolen,  §  327. 
nature  of  remedy,  306-7. 
indemnity,  307. 
necessary  allegations,  307. 
stolen  draft,  307. 
alteration  of  notes,  g  342. 
effect  of,  316-17. 

evidence  of,  under  denial  of  execution,  318,  n. 
must  be  material,  316-17,  318,  n. 
defenses,  i^  328. 

alternative  defenses,  §  78. 

denial  of  execution  by  one  capable  of  reading,  30f). 

denial  of  execution,  or  that  note  fraudulently  obtained,  84. 

when  fraud  claimed,  308. 

must  extend  to  whole  note,  308. 
denial  of  execution  and  fraud,  308. 

when  parties  are  particeps  criminis,  310. 
denial  of  protest,  309. 

of  ownership,  309. 
forgery  not  shown  under  general  denial,  309. 
denial  of  amount  due,  309. 

or  that  note  outstanding,  309. 
illegality  of  contract,  309. 
compromise  of  note,  309. 
accommodation  drawer  after  discount  refused,  310. 

subsequently  discounted  to  third  party,  310. 
against  holder  for  collection,  310. 

fraudulent  diversion  from  purpose,  3l0. 

accommodation  indorsement,  310. 

illegal  consideration.  310. 

foreign  corporation  failingto  comply  with  registration  law,  310. 
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BILLS  AND  NOTES  (continued)  — 

indorsement  and  delivery  before  maturity,  §  329. 

payment  before  maturity,  311. 

from  what  defenses  holder  protected,  311. 

fraud,  311. 
indorsement  and  delivery  after  due,  311. 
failure  of  consideration,  §  ;->3l. 

between  whom  questioned,  312. 

when  between  original  holders,  313. 

when  shown  in  petition,  312. 

how  pleaded.  312. 

not  proven  under  {general  denial,  312. 

fraudulently  transferred,  312. 
knowledge  of  fraud,  312. 

partial,  313. 
illegality  of  consideration,  313,  309. 
forms  of  petition  —  hills: 

by  indorsee  against  acceptor,  drawer  and  indorser,  §  302. 
by  acceptor  against  drawer,  §  303. 
against  maker  for  non-acceptance,  §  304. 
showing  excuse  for  non-presentment,  t;  305. 
when  demand  and  notice  waived,  §  306. 
allegation  where  drawee  could  not  be  found,  p  307. 
by  drawer  against  dravvee  on  prouiise  to  accept.  §  303. 
on  stolen  draft.  §  309. 
forms  of  petition  —  notes: 
against  maker,  §  310. 

on  note  against  maker  and  indorser,  §  311. 
against  maker  and  indorser,  §  312. 

against  maker  and  indorser,  averring  presentment,  etc.,  §  312. 
by  indorsee  of  note  for  value,  §  314. 
by  indorsee  against  indorser  in  case  of  failure  to  give  notice  for 

want  of  funds,  §  315. 
by  purchaser  for  value  against  administrator  of  deceased  maker 

and  indorsers  for  value,  §  316. 
by  payee  of  note  against  executor,  §  317, 

by  indorsee  against  indorser  without  recourse  who  forged  indorse- 
ment, §  3 1 8. 
by  bank  as  assignee  for  value  on  note  of  corporation,  §  319. 
on  wrongly-dated  note,  §  320. 
for  instalment  due  on  note,  ^  321. 
for  interest  due  on  note,  g  322. 

on  notes  and  to  correct  error  in  accounting  thereon,  §  323. 
by  partnership  against  partners  as  makers  and  indorsers,  §  324. 
by  surviving  partner  against  firm,  j^  325. 
by  payee  against  surviving  partner,  §  326. 
oil  lost  note,  308. 
forms  of  ansicer  —  bills: 

of  unauthorized  acceptance,  §  332. 
of  payment  before  indorsement,  ^  333. 
of  acceptance  for  accommodation,  ^  334. 
forms  of  ansiver  —  notes : 

denying  obligation  as  maker,  claiming  that  of  accommodation  in- 
dorser g  335. 
setting  up  verbal  agreement  as  to  indorsement,  §  330. 
denying  execution,  setting  up  want  of  consideration,  §  337. 
that  note  was  purchased  with  notice  that  it  was  accommodation 

paper,  ^  338. 
that  consideration  failed  by  failure  of  title  to  property,  g  339. 
that  note  was  given  for  gambling,  §  340. 
that  consideration  was  for  patent-right,  §  341. 
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BILLS  AND  NOTES  (continued)  — 

forms  of  ansicer  —  notes  (continued): 

denying  execution,  setting  up  alteration,  §  343. 
alteration  by  addition  of  a  name,  g  344. 
form  of  reply  that  note  was  purchased  in  usual  course  of  business, 
§345. 

BOARDING-HOUSE  KEEPER  (see  Innkeeper)  -- 
distinction  between,  and  innkeeper.  650,  651. 
liability  for  loss  of  goods.  653  and  n. 
locking  boarder's  room,  653,  n. 
boarder  not  a  guest,  653,  n. 
not  an  insurer  of  goods,  653,  n. 
a  bailee,  653,  n. 
care  required  of,  65:>,  n. 
failure  to  restore  goods  to  boarder,  653,  n. 

BONDS  — 

statutory,  346.  n. 

if  not  good  as,  may  be  common  law.  346,  n. 
condition  of  bond  of  municipal  officers,  346,  n. 
in  attachment  proceedings,  §  252. 
forms  of,  231. 
redelivery  bond,  §  255. 

based  on  interest  of  defendant.  235. 

not  invalidated  by  failure  to  appraise  property,  235. 

approved  by  sin  riff,  235. 

theory  upon  which  given,  235. 

takes  place  of  property  seized.  236. 

omission  of  name  of  surety  in  body,  236. 
parties  to  actions  on,  §§  346-47.     See  Parties. 

code  provision  with  respect  to,  g  346. 
suit  brought  on  copy,  ~5  347. 
manner  of  pleading,  333. 

an  instrument  for  conditional  payment  of  money,  322,  §§  57.  58. 

copy  to  be  attached,  323. 

all  material  facts  to  be  stated,  323. 

assignment  of  breaches,  322-23. 

each  breach  a  separate  action,  333. 

illustrations  of  assignments  of,  324-25. 

depending  upon  conditions  of  other  obligation,  334. 

statutory  undertaking,  334. 

existence  of  office  and  appointment  or  election  of  officer,  324. 

receipt  of  money  in  official  capacity,  324-35. 

breaches  under  official  writs,  325. 

consideration,  325. 

execution  of.  335-36. 

allegation  of  demand,  when  necessary,  336,  328, 

statute  of  limitation  will  run  from,  33flC 
approval,  349,  n.,  §  351. 
averment  of  damages,  §  352. 

in  injunction  proceedings,  327. 
attorneys'  fees,  327. 
joint  and  several  liability,  5^  353. 
terms  of  statute  part  of  bond,  328. 
joint  administrator's  bond,  328. 
action  on  administration,  t^  354. 
by  legatee.  338-29. 

by  administrator  de  bonis  non,  328-29,  330, 
when  demand  necessary,  339. 
by  creditor,  339. 
limitation  on,  329. 
by  succeeding  administrator,  339-30. 
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BONDS  (continued)  — 

when  breaches  are  failure  to  return  inventory,  830. 
or  wasting  assets,  330. 

assignment  of  breaches,  330. 

for  maladministration.  330. 
action  on  appeal  bond,  §  359. 

penalty,  334. 

to  whom  payable,  334. 

suit  should  be  alleged,  334. 

allegation  of  non-payment  of  judgment,  334. 

when  transcript  not  filed,  334. 

defense  by  surety,  334. 

pleading  should  show  amount  of  judgment  and  bond,  334-35. 

date  of  judgment,  335. 
action  on  attachment,  J^  363. 

by  whom  prosecuted,  337. 

allegation  of  discharge  of  attachment,  337. 

of  filing  of  affidavit,  337. 

of  grounds  of  issuance,  337. 

of  want  of  probable  cause,  337. 

of  wrongful  issuance,  337. 
action  on  sheriff's,  §  370. 

sureties  on  second  bond,  343. 

for  wrongful  seizure,  345,  n.,  348,  n. 
action  on  guardian's,  ^  375. 

informalities  in,  349. 

previous  liquidation.  349,  353,  n. 

will  accrue  when,  349. 

delinquent  guardian  absent  from  state,  349. 

failure  of  minor  to  compel  guardian  to  settle,  349. 

what  amount  to  breach  in,  349-50. 

liability  of  sureties  when  two  given,  350. 
dependent  on  date  of  breach,  350. 

special  bond  for  sale  of  realty,  350. 

allegation  of  settlement,  350. 

estoppel  to  deny  recitals,  350. 

sureties  subrogated  to  rights  of  ward,  352,  n. 

conversion  of  ward's  money,  350. 

payment  shown  under  general  denial,  350. 
action  on  indemnity,  §  378. 

rule  as  to  damages  sustained,  353. 

collusion  by  officer  taking,  353. 
action  on  injunction,  §  380. 

construction,  354. 

conditions,  354. 

breaches  in,  354-55. 

liability  when  action  not  tried  on  merits,  355. 

allegations  in  petition  on,  355. 

attorney's  fees  in  procuring  dissolution,  355. 
answers  and  defenses  to  actions  on,  §  384. 

alterations  in,  357. 

failure  to  fill  blanks,  357. 

other  informalities,  357. 

want  of  consideration,  357. 

ultra  vires  acts  upon  corporate,  357. 

agreement  to  cancel,  357. 

ownership  of  goods,  358. 

suit  for  use  of  wrong  parties,  358. 

want  of  authority  to  is-ue  bond,  358. 

breaches  committed  with  knowledge,  358. 

denial  of  execution,  358. 

acts  outside  of  agency,  358. 


1372  INDEX. 

Heferences  are  to  pages  unless  otherwise  indicated. 

BONDS  (continued)  — 

signatures  procured  by  misrepresentation,  358. 
withliolding  in  formation,  ooU. 
concealment,  359. 
plea  of  7ion  est  factum,  .359. 
setting  up  conditions,  359. 
settlement,  339. 
equitable  set-off,  360. 
forms  of  petition  on: 

against  administrator  for  maladministration,  §  355. 

by  heir  on  administrator's  bond,  §  350. 

by  creditor  on  administrator's  bond,  §  357. 

by  succeeding  administrator  on    bond  of  former   administrator, 

§  358. 
on  appeal  bond,  §  360. 

when  one  surety  is  deceased,  §  361. 

from  justice,  §  362. 
on  attachment  bond,  §  364. 

on  redelivery  bond,  §  304. 
on  building-contract  bond,  §  366. 
by  state  through  prosecuting  attorney,  against  county  officer  and 

bondsmen,  to  recover  money  illegally  received,  §  367. 
on  bond  of  clerk  of  courts,  §  368. 
on  bond  of  county  recorder,  §  369. 
on  bond  of  sheriff,  §  371. 
on  bond  of  city  marshal,  §  372. 
on  bond  of  constable.  §  373. 
on  bond  of  justice  of  the  peace,  §  374. 
on  bond  of  guardian,  ^  376. 

on  guardian's  bond  by  succeeding  guardian,  §  377. 
on  indemnity  bond,  i^  379. 
on  injunction  bond.  ^  381. 
on  replevin  bond,  §  382. 
on  title  bond,  J5  383. 
forms  of  ansicer: 

of  surety  on  administration  bond  claiming  equitable  set-oflf,  §  885. 
to  action  on  appeal  bond,  §  386. 

BREACH  OF  PROMISE  OF  MARRIAGE  — 
nature  of  wrong,  §  387. 
remedy  in  damages,  362. 
survival  of  action,  361. 
contract  need  not  be  in  writing,  361. 
not  to  be  performed  in  one  year,  361. 
when  time  not  fixed,  301. 
must  be  before  breach,  361. 

offer  and  failure  to  comply  to  be  averred,  861-62. 
when  action  accrues,  362. 
averment  of  age,  362. 
ratification,  363. 

demand  or  request  dispensed  with,  when,  362. 
allegation  of  readiness  material,  362. 
allegations  sufficient  to  authorize  recovery,  363. 
new  promise  made  upon  illicit  intercourse,  363. 
averment  of  damages.  363. 

of  false  representations,  363. 
defendant  may  plead  infancj^  ^  391. 

or  failure  to  perform  conditions,  364. 

or  release,  364. 

improper  conduct.  364. 

effect  of  attempt  to  prove  unchaste  character,  364-65. 

giving  birth  to  child,  363-64,  366. 

previous  contract  to  marry,  364. 
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BREACH  OF  PROMISE  OF  I^IARRIAGE  (continnerl)  — 
defendant  may  plead  marriage  at  time  of  promise,  364. 

venereal  (disease,  8(54. 

mitiKating  circumstances,  364. 

what  may  be  shown  under  general  denial,  365.     See  GENERAL  De- 
nial. 
evidence  of  preparation,  364. 

of  seduction,  364. 

announcement  of  engagement,  364. 
contract  between  first  cousins,  365. 
forms  of  petition: 

for  breach  of  promise,  §  388. 

for  not  marrying  in  reasonable  time,  §  389. 

where  defendant  married  another,  g  390. 
forms  of  ansiver: 

of  refusal  to  marry,  §  393. 

of  bad  character,  §  393. 

claiming  misconduct  of  plaintiff,  §  394. 

setting  up  conditions   imposed  by  plaintiff  not  part  of  original 
promise,  §  394. 

BUILDING  AND  LOAN  ASSOCIATIONS  — 
allegation  of  corporate  capacity,  S  396. 
suit  upon  bond  executed  by  erroneous  name,  367. 
judgment  for  money  paid  for  taxes  in  foreclosure,  367. 
allegation  in  foreclosure  of  mortgage,  367. 
defaults  in  monthly  payments.  367. 
computation  of  amount  due,  368. 
form  of  petition: 

to  foreclose  mortgage,  §  397. 
BURDEN  OF  PROOF  — 

when  injury  caused  by  defective  machinery,  860. 

c. 

CAPACITY  TO  SUE  (see  Demurrer)  — 
want  of,  how  reached,  §  95. 
of  corporate  capacity,  99. 
of  foreign  corporation,  99. 
of  partnership,  933. 
representative  capacity,  99. 
of  one  of  several  parties,  99-100. 
CAPTION  — 

statement  of  corporate  capacity  in,  at  common  law,  951,  952. 
names  of  parties  in,  46-7. 
CERTAINTY  IN  PLEADING  (see  Motion)  — 
required,  52. 

obtained  by  motion,  117,  52. 
not  remedied  b\'  demurrer,  96,  52. 

CARRIER  OF  PASSENGER  (see  Negliqence  — Generally;   Ajjsaolt 
AND  Battery)  — 
care  required  of,  881. 

negligence  j)r/ma/acie  arises  from  collision,  881. 
contracts  relieving  from  liability,  881. 
must  provide  safe  access  to  depot,  889,  n. 
duty  of,  as  to  stopping  trains  for  passengers  to  alight,  892,  n. 
duty  as  to  express  messenger,  899   n. 
liability  to  mail  agents,  899,  n, 

CHANGE  OF  GRADE  — 

liability  of  city  lor,  819-21. 

ground  of.  bl9. 

right  of  access  from  street.  819. 

when  unreasonable,  819-20. 

in  the  absence  of  improvement  on  lot,  820. 
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CHANGE  OF  GKADE  (continued)  — 

improvement  made  with  reference  to  grade,  820, 

grading  lot  is  improvement,  820. 
improvement  in  anticipation  of.  820, 
improvements  made  without  reference  to  grade,  820, 
property  must  abut,  820. 

alleviation  as  to,  820. 
filing  claim  in  writing,  821. 
gas  company  laying  pipes  in  graded  street,  821. 
form  of  petition  for  damages  for,  §  867. 

CHANGE  OF  NAME  — 

of  village  or  hamlet,  §  846. 
form  of  petition  for,  g  847. 
notice  and  hearing,  §  848, 
of  corporation,  §  1012. 

what  steps  necessary,  §  1012. 
form  of  petition  for.  §  1013. 
of  notice,  j?  1014. 
of  entry,  g  1015. 

CHANGE  OF  VENUE  (.see  Venue). 

CHANGING  CAUSE  OF  ACTION  (see  ACTIONS;  Amendment)  — 
amendment,  not  allowed,  §  120. 

illustrations.  gS  127,  128. 
in  attachment  proceedings,  216,  229. 
from  false  imprisonrntrnt  to  malicious  prosecution,  508. 
by  amendment  or  supplemental  pleading  on  appeal,  1172.  . 

CHARGE  OF  COURT  (see  Exceptions;  Bills  of  Exceptions)  — 
exceptions  to,  ^  1240. 

cannot  be  made  in  journal  entry,  1183. 

only  by  bill  of  exceptions,  1183. 

particular  parts  should  be  pointed  out,  1183,  1184, 

requests  should  be  incorporated,  1184. 

whole,  should  be  incorporated  in  bill,  1184. 

before  argument  to  jury,  1184. 
on  propositions  not  involved,  1203. 
omissions  when  no  requests  made,  1203, 

CHATTEL  MORTGAGE  (see  Foreclosure  of  Chattel  Mortgage), 

CHECKS  (see  Bank  Checks:  Banks). 

CHILDREN  (see  Habeas  Corpus;  Divorce  and  Alimony). 

CHOSE  IN  ACTION  (see  Bills  and  Notes;  Bank  Checks). 

CIRCUIT  COURT  — 

appellate  jurisdiction  of,  g  1224, 
jurisdiction  in  error,  ^5  1267. 

only  errors  apparent  on  record  considered,  1209. 

overruling  of  demurrer  not  reviewable,  97.  1209. 

order  made  at  chambers.  1209. 

refusal  of  trial  court  to  allow  petition  in  error,  1209. 

in  cases  appealed  from  commissioners,  1209-10. 
or  from  probate  court.  1210. 

default  judgment  before  answer  day,  1210. 

finding  of  facts  by.  1210. 
petition  in  error  filed  in,  as  of  right,  1215. 
will  look  beyond  assignment  of  error,  1187,  1215. 
may  assess  penalty,  when,   1288. 
finding  from  bill  of  exceptions  not  authorized,  1187, 

CITY  SOLICITOR  — 

suit  by,  for  injunction  on  behalf  of  city,  632,  814,  824. 
to  test  constitutionality  of  law,  814. 
should  be  based  upon  defects  or  irregularities,  f33, 
in  the  name  of  tax-payer,  632. 
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CITY  SOLICITOR  (continued)  — 

bond  need  not  be  given  by,  632,  824. 

to  restrain  misapplication  of  funds,  824. 

execution  or  performance  of  contract,  824 

against  whom  brouj^ht,  824. 

may  be  in  naniR  of  tax-payer,  824. 

tax-jjayer  may  hriiig  suit  liimself,  when,  835. 

written  request  to  be  made  on.  825 

what  petition  should  sliovv,  825. 

formal  parts  when  action  brought  by,  or  tax-payer,  §  871. 

corporation  should  be  made  a  party.  826,  n. 

judgn>ent  a<rainst  corporation  for  costs,  826.  n. 
COLLATERAL  SECURITY  — 
duty  of  pledgee  as  to,  257-58. 

may  bring  suit  when,  257-58. 
allegation  of  demand,  258. 
what  may  be  collected,  259. 

COMMENCEMENT  OF  ACTION  — 

action  commencefl  how  and  when,  §  7. 
at  date  of  summons,  4. 
arrests  statute  of  limitations,  4,  4a. 
alias  summons  after  limitation  expired,  4a. 
in  another  forum,  4n. 

when  diligence  has  been  exercised  to  make  service,  4. 
of  proceedings  in  error,  4«,  1205. 
rule  when  party  omitted,  4. 
as  to  defendant,  4a. 
so  as  to  become  Us  pendens,  4a. 
COMMON  CARRIER  (see  Carrier  of  Passengers;   Negligence  Gen- 
erally) — 
defined,  §  398. 
express  company  is,  §  398. 
stage-coach,  371. 
ferryman,  371. 
person  occasionally  carrying  goods  for  hire,  371. 

care  required  of,  371. 
liability  of,  §  399. 

when  attaches,  371. 

common-law  rule,  371. 

changed  to  warehouseman,  371. 

lex  loci  contractus  governs,  371. 

as  an  insurer,  372. 

extent  of  this.  372. 

as  to  perishable  property,  372. 

knowledge  that  article  intended  for  certain  market,  373. 

when  goods  improperly  packed,  372. 

carriers  by  water,  372, 

when  transporting  without  change  of  cars,  372-73. 
the  bill  of  lading.  §  400. 

symbol  of  property,  373. 

ownership  transferable  by,  373. 

suit  based  upon,  373. 

parol  contract  before  execution  of,  373. 

restrictions  as  to  liability  in,  373. 

when  binding,  373. 

duty  to  count  packages  and  specify  number  in.  373. 
"liability  for  refusal  so  to  do,  373-74, 

when  accepted  and  acquiesced  in  by  consignor,  374-75. 
delivery  by,  §  401. 

to  wrong  person,  374. 

upon  demand,  374. 

failure  of,  374. 
limitation  of  liability  of,  S  404. 

exemption  for  negligence,  374. 

for  defective  and  unsafe  cars,  374. 

when  may  be  made,  374. 
extent  of,  374. 

how  it  may  be  done.  374-75. 
for  loss  of  baggage.  375. 
when  liable  notwithstanding,  375. 

stipulation  for  damages,  375-76. 
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COMMON  CARRIER  (continued)  — 

contract  relieving:  from  breakage,  376. 
connecting  carriers,  §  403. 

responsibility  for  loss  beyond  line  of  route.  376. 

when  several,  form  continuous  lin^'.  876. 

description  of,  in  actions  against,  37!5. 

all  instructions  to  be  transmitted,  375. 

extent  of  liability  of  intermediate  carrier,  376. 

contracts  limiting  liability,  376. 

liability  for  loss  of  baggage,  376-77. 
how  determined,  377. 
pleading  in  actions  against,  tj  404. 

essential  allegations.  377-79. 

allegations  when  action  on  tort,  377. 
as  to  bill  of  lading,  377. 

delivery  and  acceptance  of  goods,  377. 

ownership  of  goods,  377. 

for  loss  of  draft,  378. 

special  stipulation  restricting  liability,  378. 

terms  of  contract,  378. 

when  sliipment  "  C.  O.  D,"  377. 

recovery  of  overcharges,  378-79. 
damages  recoverable  for  discriminations,  379. 
violation  of  parol  contract  to  receive  goods.  379. 
goods  destroyed  by  fire  when  in  hands  of,  379. 
delay  in  transportation  of  goods,  380,  n. 
not  an  insurer  as  to  time,  381,  n. 
measure  of  damages  for  faiUire  to  deliver.  381.  n. 
of  passengers,  §  416.     See  Assault  and  Battery. 

duty  with  respect  to  i-eceiving,  385,  387. 

legal  aspect  of  ticket,  385, 

expulsion  for  non-payment  of  fare,  385-86. 

wrongful  taking  up  of  ticket,  386. 
nature  of  action  for,  386. 

liability  to,  for  culpable  negligence,  386. 

in  sleeping-cars,  386. 

beyond  place  of  destination,  386. 

remedy  upon  implied  contract,  386. 
necessary  averments  in  action,  386-87. 

statutory  regulation  as  to  number  of  trains  daily,  390. 
defenses  in  actions  against,  §  420. 

inevitable  accident,  389. 

loss  occasioned  by  spontaneous  cooibustion,  389. 
by  act  of  God,  389. 
burden  of  proof  in  such  case,  389. 

special  contract  when  suit  in  tort,  389. 

contract  different  from  that  claimed  by  plaintiff,  389. 

judgment  against  one  of  two,  for  breach  of  joint  contract,  889. 

judgment  barring  damages,  389. 

that  goods  were  not  received,  390. 

the  particular  kind  of  goods  not  received,  because  of  deception, 
390. 

forms  of  petition: 

for  loss  of  goods,  §  405. 

for  failure  to  safely  carry  goods,  §  406. 

for  failure  to  deliver  goods  within  time  agreed,  §  407. 

for  failure  to  deliver  within  reasonable  time,  g  40S. 

for  recovery  of  overchar  'e  under  special  agreement,  §  409. 

for  loss  of  baggage.  >i  410. 

where  notice  to  keep  dry  is  disregarded,  ^  411. 

for  negligent  breakage,  %  AV2. 

for  wrony;fully  deliverinLr  goods  "C.  O.  D.."  g  413. 

for  failure  to  receive  and  carry  goods.  S  414. 

for  recovery  of  illegal  frei>rht  charge.  §  415. 

for  failure  to  receive  and  carry  passenger,  §  417. 
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COMMON  CAKKIP:R  (continued)  — 

for  wrongful  ejection  of  f)assensier,  ;<  418. 
for  carrying:  passenger  past  station!  §  419. 
forms  of  ansiver: 

that  goods  were  lost  by  land-slide  —  act  of  God  §  421 
t  int  liability  was  limited  by  special  contract  ^42'  ' 
that  property  was  stolen  without  carrier's  fault  §  423 
that  goods  were  improperly  packed,  g  424.  ' 

COMMON  PLEAS  COURT  — 
parlitinn  prostciited  in,  924. 
appellate  jurisdiction  of,  §  1223. 
jurisdiction  in  error.  §  1266. 

from  final  order  of  township  trustees,  1209. 

or  by  county  commissioners,  1209. 
will  not  consider  weight  of  evidence,  1209. 

otherwise  when  no  evidence,  1209. 
from  justice,  1209. 

COMPOSITION  WITH  CREDITORS  (see  Accord  and  Satisfaction)  — 
CONCEALMENT  (see  Fraud  and  Deceit). 

CONCLUSION  OF  LAW— 

should  not  be  pleaded,  53,  8  51. 
what  is  a  statement  of  a,  53. 

illustrations.  5;J,  54. 

demurrer  will  not  admit  truth  of,  54. 
that  a  sum  is  now  due  is  a,  406. 

CONDEMNATION  PROCEEDINGS  — 

application  by  municipality  to  assess  compensation,  §  877. 
inquiry  into  damages  to  property  from  improvement,  822. 
nature  of  proceeding,  823. 

CONDITIONAL  ORDER  (see  Revivor  of  Actions)  — 

revivor  of  action  by,  1053. 
CONDITIONS  — 

precedent,  how  pleaded,  §  59. 

waiver  or  performance  must  be  alleged,  g  59. 

in  insurance  policy,  §  698.     See  Insurance  —  FiRE. 

precedent  in  contract  to  which  municipality  is  a  party,  831. 

CONSIDERATION  — 

answer  setting  up  want  of,  83. 
bills  and  notes  import,  j;§  297,  331. 
averment  of,  284. 
implied  from  indorsement,  286. 
of  contract  presumed.  402. 
illegal,  in  foreclosure,  514. 

CONSISTENCY  OF  CAUSES  UNITED  (see  Joinder  of  Actions)  — 
causes  must  be  consistent,  21. 
inconsistent  statements,  how  construed,  21. 
contract  cannot  be  affirmed  and  rescinded,  21. 
forfeiture  of  lease  and  for  rent,  22. 

damages  for  refusal  to  transfer  stock,  and  for  illegal  issue,  22. 
stating  in  the  alternative.  23. 

single  recovery  upon  two  grounds.  23. 
election  between  inconsistent  counts,  22. 
for  rents  and  forfeiture  of  lease,  33. 

CONSOLIDATION  OF  ACTIONS  — 
may  be  made  when,  §  137. 
right  to.  depends  upon  what.  128-29. 
power  to  order,  13!). 

87 
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CONSOLIDATION  OF  ACTIONS  (continued) 
status  of  pleading,  1 29. 

action  for  services  witli  one  for  breach  of  sale,  129. 
several  actions  in  ejectment,  129. 
object  of,  129. 

CONSTRUCTION  — 
of  pleadings.  44-5. 

doubts  or  auibiiiuities  as  to,  45-6. 
language  of,  how  construed,  45-6. 
of  answer  in  mandamus,  781. 

CONTEMPT  — 

■what  are  contempts,  §  425. 
code  provision,  393. 

disobedience  or  resistance  to  writs,  etc.,  393. 

misbehavior  of  officer  in  court,  393. 
failure  to  obey  subpoena,  393. 
juror  refusing  to  serve,  393. 
garnishee  failing  to  answer,  393. 
refusing  to  be  sworn  as  witness,  393,  394. 
disobedience  of  award,  393. 
interference  with  officer,  393-94. 

disobedience  of  order  of  separation  of  witnesses,  394. 
refusal  to  pay  alimon\',  394. 

failure  to  pay  purchase-money  at  judicial  sale,  394. 
disobedience  of  injunction,  394. 
what  things  may  be  enforced  by  proceedings  in,  394.        • 

delivery  of  propertj"^  to  sheriff,  ^94, 

deposit  or  delivery  of  money,  394. 

payment  of  debt  in  absence  of  fraud,  394. 

abstracting  papers  from  files,  394 
interference  with  receiver.  394. 

levying  execution  on  property,  394. 

by  a  second  receiver,  394-95. 

all  participants  in  appointment,  395. 
knowledge  of  first  appointment,  395. 
order  of  first  appointment  need  not  be  drawn,  395. 
punished  summarily,  §  426. 

courts  possessed  of  inherent  power,  395. 

assaulting  officer  during  trial,  395. 
charge  in,  proceedings,  §  427. 

strictly  no  pleadings,  395,  396. 

verification  of,  395-96. 

must  be  in  writing,  396. 
course  pursued  to  institute  proceedings  in,  396. 

verbal  motion  to  court,  396. 
form  of  charge  for  assaulting  officer,  S  428. 

form  of  information  charging  contempt  in  writing  scurrilous  ar- 
ticles in  newspaper,  §  429. 
proceedings  upon  filing  charge,  398. 

journal  entry  of  appointment  of  counsel,  398. 

form  of  summons  in,  398. 
the  hearing,  399. 

to  the  court,  399. 

as  an  ordinary  case,  except  jury,  399. 

CONTRACT  — 

actions  on,  §  432. 

the  essentials  of  petition  in,  §  432. 
the  substantial  terms  of.  400-1. 
such  facts  as  are  material,  401. 
when  several  things  to  be  performed,  401. 
attaching  copies,  401. 
incorporating  copy  in,  rule,  401. 
when  partly  oral  and  partly  written,  402. 
consideration  presumed,  402. 

must  be  alleged  in  verbal,  402. 
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CONTRACT  (continued)  — 

practice  to  aver,  402. 
not  concerned  with  adequacy,  403. 
conditions  how  alleged,  i?  4'6i. 

when  repudiation  shown,  402-3. 
readiness  to  perform,  essential  when,  403. 
assigning  breaches,  401.  403. 
failure  in.  demurrable.  403. 
judgment  where  several  liable  upon,  §  436. 

code  provision,  404. 
abandonment  of  entire,  §  487. 
entire,  404. 

judgment  on,  merges  whole,  404. 
right  exhausted  by  single  suit,  404. 
1  recovery  when  part  delivery  of  goods  made,  404-5. 

what  will  create  severance,  405. 
verbal,  not  to  be  performed  in  one  year,  ^  438. 
alterations  or  interlineations,  to  be  alleged,  §  438. 
oral  modification  of  written.  ^  4^8. 
suit  upon,  dependent  upon  another,  §  438. 
promise  by  one  for  benefit  of  tliird,  i$  438. 
allegation  of.  not  controverted,  §  438. 
averment  of  different  contract  in  answer,  §  438. 
allegations  giving  it  aspect  of  tort,  disregarded,  ^  438. 
action  against  commission  merchant  for  proceeds  of  sale,  405-6. 
recovery  quantum  meruit  upon.  406. 
suit  for  money  claimed  upon,  406. 
action  on  building,  i^  439. 

recoupment  for  material  deficiency,  406. 
eiTect  of  slight  defects,  406. 
when  specifications  have  been  disregarded,  406. 
work  to  be  approved  by  architect,  407. 
allegation  as  to,  407. 

when  certificate  refused  upon  demand,  407. 
extra  work,  407.  409.  n. 
allegation  of  defects  in  construction,  407-8. 
request  to  stop,  408. 
recovery  for  double  plumbing  409,  n. 
illegal,  J?  445. 

when  indivisible,  411. 
an  executory,  not  enforceable,  411, 
not  to  employ  talent,  411. 
lex  loci  contractus  gt)vern8,  412. 
compounding  crime,  412. 
by  municipality,  831. 
pleading  of,  851. 
defenses  to  actions  on,  §  453. 

want  of  consideration  should  be  pleaded,  417-18. 
cannot  be  shown  under  denial,  418. 
when  part  legal  and  part  illegal,  418. 
when  inseparable,  418. 
against  public  policy,  418. 
illegality  in,  may  be  shown  by  way  of  defense,  when,  418.  . 

when  unexecuted.  418. 
falling  within  statute  of  frauds,  418.  ' 

verbal,  to  will  pi'operty,  418. 
executed  illegal,  not  aided,  419. 

otherwise  when  executory,  419. 
facts  constituting  illegality  to  be  alleged,  419. 
recovery  for  breach  when  procured  by  fraud,  419. 
agreement  not  to  make  defense  to  divorce,  419. 
made  on  Sunday.  419. 
counter-claim  fur  non-performance,  419. 
setting  up  different,  immaterial,  419. 
tender  and  offer  in  actions  on,  ^  454. 

formal  tender  unnecessary  when,  420. 
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CONTRACT  (continued)  — 

joinder  ot  causes  of  action  for  breaches,  26. 
forms  of  petition: 

for  breach  of  building  contract,  j$  408. 

for  recovery  of  contract  nrice.  including  extra  work,  ?  441. 
against  contractor  for  failure  to  complete,  §  442. 
on  building  contract  by  assignee.  §  443. 
skeleton  form  of  petition  on  contract,  §  446. 

on  contract  for  sale  of  goods,  proceeds  to  be  applied  in  liquidation 
of  vendor's  indebtedness,  for  recovery  of  balance  after  payment, 
g447. 
for  breach  of  contract  for  sale  of  patent-right,  J5  449. 
on  contract  for  assignment  of  letters  patent  and  profits  derived 

from  manufacture  and  sale  of  commodities,  §  450. 
breach  of  contract  for  delivery  of  goods,  Ss  451. 
for  failure  to  deliver  goods  as  per  contract,  §  452. 
forms  of  answer: 

setting  up  failure  to  procure  architect's  certificate,  §  444. 
that  goods  were  not  delivered  because  of  insolvency  of  vendee 
after  execution  of  contract,  §  455. 

CONTRACT  OF  SERVICE  — 
breach  of,  783. 
tender  of  service,  783.  784. 
obtaining  other  employment,  783. 
damages  for  wrongful  discharge,  783. 
petition  in  action  on,  783-84. 
constructive  service,  §  816. 

remedy  for  wrongful  discharge  under  entire  contract,  784. 
forms  of  petition: 

on  verbal  contract  of  service  for  amount  due,  §  817. 

by  employee  against  employer  for  refusing  to  take  him  into  serv- 
ice, §  819. 

by  servant  against  administrator  of  master  upon  promise  to  pay 
servant  for  services,  §  820. 
forms  of  answer: 

setting  up  misconduct  of  servant,  §  821. 

setting  up  incompetency  of  servant,  J^  822. 

CONTRACTS,  EXPRESS  AND  IMPLIED  (see  Contracts,  Joinder  op)  — 
actions  arising  out  of,  §  26. 
what  contracts  included,  28. 
fiction  of  implied  contract,  28. 

tortiously  receiving  money,  28. 

assumpsit  may  be  joined  with  other  actions  on,  29. 
as  for  goods  sold  and  wrongful  taking,  29. 
includes  what,  29. 

contract  and  damages,  29. 

written  and  parol,  29. 

notes  and  accounts,  29. 

not  inconsistent  causes,  29.| 

illustrations,  29. 

CONTRIBUTION  — 

parties  to  actions  for,  §  456.     See  Parties. 
nature  of  remedy,  §  457. 

fiction  of  implied  promise,  423. 

all  must  be  equally  hound,  423. 

the  one  invoking,  must  have  paid  debt,  423-24. 

payment  of  debt  purely  personal.  424. 

notice  of  payment  and  demand,  42-1. 
remedy  invoked  in  favor  of  stockholder,  424. 

member  of  insolvent  corporation  voluntarily  paying  debts  of,  424. 
payment  must  be  under  compulsion,  424-25. 
maker  of  accommodation  note  voluntarily  paying  same,  425. 
accentor  of  accommodation  bill,  425. 
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CONTRIBUTION  (continued)  — 
surety  of  partnership,  425. 
between  trespassers.  425. 
between  joint  tort-feasors,  425. 

enforcement  by  guarantor  of  principal  obligation,  425, 
payment  of  barred  debt,  425. 
between  co-sureties,  425-26. 
when  surety  holds  indemnity,  426. 
arisin<j:  by  operation  of  law,  426. 
defenses  in  actions  for,  t^  461. 

extension  granted  to  one  surety,  428. 

between  wrong-doers,  428. 
forms  of  petition: 

for  contribution  in  paying  note,  §  458. 

to  compel,  by  one  of  two  or  more  judgment  debtors,  §  459. 

by  one  who  has  been  compelled  to  pay  judgment,  §  460. 

CONTRIBUTORY  NEGLIGENCE  — 

not  applicable  to  minor  when,  t!'53,  904. 

averment  of  freedom  from,  not  equivalent  to  want  of  knowledge,  857. 

negativing —  conflict  in  opinion,  §  915. 

when  relation  of  parties  imposes  a  duty  on  person  injured,  882. 

where  facts  suggest  implication  of,  882-83. 

when  plaintiff  is  an  agent  or  employee,  882-83,  902,  n. 
necessary  then,  883, 
exercise  of  ordinary  care  presumed,  882. 
not  imputed  to  one  rescuing  another  from  danger,  896,  n. 
pleading,  as  a  defense,  >?  932. 

introduction  of  evidence  showing,  under  general  denial,  902. 
conflict  of  opinion  upon,  discussed,  902-3. 

raised  on  demurrer  when,  903-4. 
walking  upon  railroad  track,  904. 
failure  to  use  faculties,  904. 
voluntarily  assuming  danger,  904. 
failuig  to  avoid  consequence  of  negligence,  904 
answer  setting  up,  §  894. 

CONVERSION  — 
defined,  J5  462. 

damages  for  unlawful  interference  with  property,  429. 
when  possession  obtained  by  trespass,  429. 
refusal  to  transfer  stock,  429-30. 
against  common  carrier  for  miscarriage  of  goods,  430,  439,  n. 

for  refusal  to  deliver  goods,  430. 

against  express  company,  430. 
storage  company  refusing  to  deliver,  430. 

counter-claim  by,  for  charges,  430. 
may  be  sustained  by  sheriff,  430, 
removal  of  fixtures,  430. 
parties  in  actions  for,  J5  463.     See  PARTIES, 
right  of  action  assignable,  435,  n. 

of  notes,  436,  n. 
petition  shall  contain  what,  §  464. 

ownershi]).  431,  433. 

origin  of  title,  431. 

allegation  of,  is  statement  of  fact,  432. 

illustrations  of  allegations,  432. 

averments  as  to  possession,  433. 

description  of  property,  433. 

value  of  property,  433. 

demand  and  refusal,  Jj  465,  pp.  434-5,  n. 
when  essential,  433,  434. 
object  of,  433. 
of  constable,  434. 
where  money  is  on  deposit,  434. 
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CONVERSION  (continued)  — 

upon  person  receiving  property  in  good  faith,  434, 
in  case  of  bailment,  434. 
when  property  came  from  wrong-doer,  434. 
in  hands  of  assignee,  434. 
in  custodj'  of  warehouseman,  434. 
measure  of  damages,  435,  n. 
defenses  to  action  for,  §  474. 
title  in  third  person,  441. 
general  denial  traverses  %vhat.  444-45^ 
and  justification  inconsistent.  445. 
what  may  be  shown  under,  445. 
forms  of  petition: 

for  damages  for  conversion,  §  466. 
for  conversion  of  oil,  >;  467. 

by  assignee  to  whom  goods  were  assigned  after  conversion,  §  468. 
where  demand  must  be  alleged.  ^  470. 

by  guardian  for  conversion  of  timber  on  ward's  land,  §  471. 
for  conversion  of  property  "by  railroad  company,  §  472. 
allegations  where  operating  express  company,  438. 
for  conversion  of  goods  delivered  to  another  by  virtue  of  bill  of 
sale  to  be  sold  and  applied  in  payment  of  claims,  g  473. 

COPY  (see  Attaching  Copies). 

CORPORATE  CAPACITY  (see  Executors  and   Administrators;    Pri- 
vate Corporation). 
CORPORATION  (see  Private  Corporation). 

CORPORATION  NOT  FOR  PROFIT  (see  Private  Corporation)  — 
trustees  of,  personally  liable,  1100. 
collateral  to  obligation  of,  1100. 
must  have  been  party  to  debt,  1100. 
essential  averments,  1100. 

COUNTER-CLAIM  — 
defined,  §  80. 
and  defense  may  be  set  up-in  answer,  85. 

should  be  separately  stated,  85. 
must  be  complete,  85. 
court  must  have  jurisdiction  of,  85. 
may  be  withdrawn  and  independent  action  brought,  85. 
not  considered  if  independent  action  pending,  85-6. 
must  arise  out  of  contract  or  transaction  set  forth  in  petition,  86. 
or  be  connected  with  subject  of  action,  86. 
"subject  of  action  "  construed,  86. 
how  pleaded,  ^  81. 

as  any  cause  of  action,  86. 
defects  reached  by  demurrer,  86. 
new  parties  may  be  made  when  necessary,  86. 
when  may  be  set  up,  §  82. 
as  against  a  note,  86,  87. 
breach  of  sale,  86,  87. 
fraudulent  representations,  86. 
failure  of  consideration,  86. 
overpayment,  86. 
damages  in  fraudulent  sale  against  mortgage  foreclosure,  87. 
or  misrepresentations  in  sale  of  premises,  87. 
or  unpaid  assessment,  87. 
tenant  may  claim  damages  for  breach  of  lease,  87. 
not  wrongful  acts  of  landlord,  87. 
or  that  premises  were  uninhabitable,  87. 
failure  to  build  fence,  87. 
or  to  make  repairs,  87. 
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COUNTER-CLAIM  (continued)  — 

vendee   may  claim   damages    for    false    representations  against 
vendor,  87. 
defect  of  title  when,  87. 
breach  of  warranty  in  sale  of  goods,  87. 
defect  of  quality  and  quantity,  87. 
trial  of,  §  83. 

when  plaintiff  has  dismissed  action  or  failed  to  appear,  8(-88. 
dismissal  of  action  cannot  defeat  right  to,  88. 
demurrer  to,  vvill  lie  when,  §  113. 

COUNTY  COMMISSIONERS  (see  Mandamus)  — 
liability  of  for  change  of  grade,  819. 

COUNTY  OFFICIALS  (see  Mandamus)  — 

mandamus  to  couipel  county  auditor  to  transfer  real  estate  on  dupli- 
cate, 768. 
to  compel  refunding  of  taxes,  768. 
to  enter  tax  on  dui)licate,  768. 
to  pay  costs  in  criminal  case,  768. 
to  draw  warrants,  768-69. 

to  call  attention  of  commissioners  to  error  in  taxes,  769. 
who  may  enforce  official  duty,  769. 
to  compel  treasurer  to  pay  orders.  769. 
to  transfer  funds,  76t/. 
to  compel  clerk  to  make  out  order  for  change  of  venue,  769. 

to  issue  execution,  769. 

to  enter  order  on  journal,  769. 

to  give  certificate  of  election,  769. 

to  perform  nmnicipal  act.  769. 

to  make  election  canvass,  769. 

to  make  abstract  of  votes,  769. 

to  transmit  papers  for  removal  of  cause,  769-70. 
to  prosecuting  attorney,  770. 
to  compel  sheriff  to  issue  proclamation,  770. 
to  compel  performance  of  duty  by  commissioners,  770. 

levy  of  tax,  770. 

awarding  of  contract,  770. 

payment  of  fees,  770. 

approval  of  bond,  770. 

payment  of  services  of  prosecuting  attorney,  770. 

payment  of  attorney's  fees,  770. 

COVENANTS  (see  Counter-claim)  — 

parties  to  actions  on,  )?  475.     See  Parties. 

rights  to,  running  witii  land,  443. 

when  grantor  is  not  in  possession,  443-44. 

against  incumbrances,  broken  during  life  of  ancestor,  444. 

divisible  in  their  nature,  444. 

pleading  in  actions  on,  >5  476. 

setting  out  copy  of  deed,  444. 

attaching  copy  of  deed,  444. 

substantially  setting  forth,  444. 

covenants  may  be  copied  into  pleading,  445. 
and  breach  assigned  generally,  445. 
of  seizin,  pleading,  §  477. 

defined,  445. 

nature  of  contract,  445. 

when  broken,  445. 

eviction  actual  or  constructive  essential,  445. 

nature  of  when  grantor  is  not  in  possession,  445. 

negativing,  merely,  not  sufficient,  445-46. 
facts  sliould  be  stated,  446. 
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COVENANTS  (continued)  — 

measure  of  damages,  446,  n.,  447,  n, 

form  of  petition  for  breach  of  covenant  of  seizin,  §  478. 

form  of  petition  for  breach  of  covenant  as  to  quantity,  §  479. 
against  incumbrances,  Jj  480. 

averment  of  eviction  not  essential,  447. 

damages  recoverable,  447. 

known  at  time  of  conveyance,  447. 

taxes  fall  within,  447. 

broken  by  reason  of  dower,  447-48. 

action  on,  where  brought,  448, 

petition  by  administrator  for  breach  of  warranty  as  to  incum- 
brances, where  owner  ousted  by  foreclosure,  etc..  <^  481. 

short   form   of  petition  for   breach   of  covenant   against  incum- 
brances, §  482. 

form  of  petition  for  breach   of  covenant   against   incumbrances 
on  account  of  unpaid  taxes,  and  to  recover  amount  paid,  g  483. 

measure  of  damaged,  450,  n. 
of  warranty,  g  484. 

their  purpose,  451. 

how  broken,  451. 

what  should  be  pleaded  in  actions  on,  451-52. 

action  against  each  intermediate  warrantor,  453. 

eviction  alleged  in  general  terms,  452. 

negativing  covenants,  452. 

should  relate  to  title  at  time  of  conveyance,  453. 

failure  of  title  after  transfer,  452. 
of  quiet  enjoyment,  454. 
ninety-nine  year  lease,  how  broken,  454. 
mutual,  to  convey,  454. 
liability  dependent  upon  conditions,  454. 
"grants,  demises  and  leases,"  meaning  of,  455,  n. 
defenses  to  actions  on,  §  457. 

to  actions  for  purchase-money,  §  457. 

excuse  for  non-performance,  how  alleged,  §  457. 

setting  up  oral  contract,  §  457. 
forms  of  petition: 

by  assignee  of  grantee  against  grantor  on  covenant  of  warranty, 
g  485. 

bv  devisee  of  grantee  against  grantor  on  covenant  of  warranty, 
'§  486. 

quiet  enjoyment,  i^  488. 

breach  of  covenant  in  lease  to  insure,  §  489. 

for  breach  of  covenant  of  grantee  ro  build,  §  490. 
form  of  answer  setting  up  want  of  title  against   note  for  purchase- 
money,  g  492. 

CREDITOR'S  BILL  (see  I'roceedings  in  Aid  of  Execution). 

CRIMINAL  CONVERSATION  (see  Husband  and  Wife). 

CROSS-PETITION  (see  Answer;  Error  in  Civil  Cases). 

D. 

DAMAGES  — 

averment  of.  whether  an  issuable  fact.  70. 
that,  are  due  and  unpaid,  need  not  be  averred,  406. 
averment  of,  in  action  for  wrongful  death,  886,  837. 
incurred  for  medical  treatment  considered,  892,  n. 

in   personal    injury,    physician's   bill,    as  element    of,    should   be 
averred,  882. 
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DEATH  (see  Negligknce  Causing  Death). 

DECEIT  (see  Fraud  and  Deceit.     Injuries  to  Property)  — 

DEEDS  (see  Covenants)  — 

parties  to  actions  on  covenants  in,  §  475. 
pleading  in  such  actions.  §  476. 
covenants  running  with  land,  443-44.  446-47.  n. 
petition  in  actions  upon  covenants  of  seizin,  §  477. 

forms  of  petitions,  ?;§  478,  479. 
pleading  in  actions  on  covenant  against  incunibrancea,  §  480. 
form  of  petition  for  breach  of,  t^g  481,  483,  483. 
defenses  to  actions  on  covenants,  §  491. 
for  forms,  see  COVENANTS. 

DEFAULT  — 

judgment  may  be  taken  when,  g  87. 

against  lunatic  or  infant,  90. 
relief  granted  when  judgment  taken  by,  73. 

in  action  on  contract,  90. 

upon  account,  90. 

for  a  sum  less  than  due,  90. 

may  be  set  aside  when.  90. 
attacking  judgment  rendered  by,  575. 

DEFECTIVE    MACHINERY    AND    APPLIANCES  (see  Negligence  of 
Master;  Assumption  of  Risk)  — 
rules  of  law  bearing  upon,  )^  901. 
prima  facie  case  shown  when,  859. 
company  deemed  to  h.Tve  knowledge  when,  859. 
degree  of  care  required  in  selection,  859. 
presumption  of  knowledge  of  company,  how  rebutted,  859-60. 

by  vigilant  inspection  near  time  of  injury,  860. 
recent  enactment  as  to,  explained.  §  901. 

burden  of  proof  shifted  by  force  of,  861. 

question  of  contributor}'  ne;;ligence  affects  it  how,  861. 
want  of  knowledge  of,  when  to  be  averred.  800,  861. 

knowledge  of  company,  averment  of,  861. 
in  cases  other  than  railrc  ad  service.  862. 

knowledge  of  master  to  be  averred,  863. 

description  of,  862. 

when  not  under  control  of  servant,  862. 

proper  allegation  to  be  made,  862. 
form  of  averment  of  defectively  constructed  trestle,  §  908. 
form  of  averment  of  defectively  constructed  boiler,  g  912. 
defective  brakes,  form  of  averment,  J5  884. 

DEFENSES  — 

defendant  may  make  as  many  as  he  may  have,  §  78. 
must  be  consistent,  83. 
rule  in  New  York,  83. 
election  should  not  be  required  why,  83. 
illustrations  of  rule,  83-4. 

denial  of  execution  of  note  and  fraud.  83-4.  • 

denial  of  execution  and  want  of  consideration,  84. 

or  want  of  consideration  and  false  representations,  84. 
plea  of  not  guilty  and  disclaimer  inconsistent,  88. 
each  defense  must  be  complete,  84. 

counts  may  be  incorporated  by  reference.  84. 

must  be  separately  stated  and  numbered,  84. 

DEMAND  (see  Bills  and  Notes  ;  Foreclosdbe)  — 
to  be  alleged  in  accounting,  160. 
in  foreclosure,  §  575. 
for  reformation,  1044. 
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DEMURRER  — 

nature  and  effect  of,  j5  93. 

it  is  a  pleading,  §  93. 
when  may  be  filed.  §  93. 
admits  tlie  truth,  96. 
does  not  admit  what,  96. 
to  insufficient  answer,  12. 
for  misjoinder  of  parties,  13,  85. 

must  be  apparent,  13, 

waived  when,  14. 
not  remedy  for  failure  to  separately  state,  19. 

defendant  cannot  iirge  his  own  inaccuracy  in  separately  stating  to  de- 
feat, 20. 
not  remedy  to  compel  election.  23. 
petition  attacked  by,  after  answer,  45. 
to  interrogatories,  §  61. 

to  both  relief  and  discovery,  69. 
to  petition  entitling  plaintiff  to  some  relief,  72. 
does  not  lie  to  general  denial,  78. 

to  defense  in  bar  to  whole  cause,  when  only  partial,  83, 
remedy  for  departure.  J^  93. 
will  not  reach  indefiniteness,  96. 

or  duplicity,  96. 
searches  the  whole  record,  96, 

qualification  of  rule.  112. 
to  answer,  raises  sufficiency  of  petition,  96. 

searches  distinct  and  independent  defense  in  supplemental  answer,  96 
should  be  overruled  if  one  count  good,  96. 

or  when  party  entitled  to  any  relief,  96-7. 
general,  to  answer  containing  new  matter  and  specific  denial,  97. 
demurrable  objection  not  permissible  in  answer,  97. 
right  waived  by  answer,  97. 
waives  defects  of  service.  97. 
when  court  equally  divided  upon,  97. 
overruling  of  without  further  order,  not  final,  97,  1209. 
joint,  97. 

one  proper  plea  good  on,  97. 
contract  made  on  Sunday  not  subject  to,  97. 
waives  motion  to  strike  from  files,  97. 
to  jurisdiction,  §  94, 

of  defendant  or  action,  §  94, 

of  the  pei'son.  g  94. 

does  not  reach  defective  service,  98. 

when  may  be  readied  by,  98. 

cannot  be  waived.  98. 

must  be  specifically  assigned,  98. 
to  want  of  capacity  to  sue,  ^^  95. 

may  be  made  when,  i;  95. 

if  not  apparent,  must  be  by  answer,  §  95. 

as  to  corporate  cai)acity,  99. 
foreign  corporation.  99. 

non-compliance  with  registration  laws,  99. 

of  partnership,  933, 

infant  suing  alone,  99, 

failure  to  state  representative  capacity,  99. 

must  be  specifically  assigned,  99, 

when  one  of  several  parties  has,  99-100. 

form  of  demurrer  for  want  of.  i;  96. 

cannot  be  in  language  of  statute,  §  96,  n. 
because  of  another  action  pending,  g  97. 

must  afford  same  relief  as  petition  objected  to,  100. 

pendency  of  action  in  one  state  no  bar  to  action  in  another,  100. 

or  in  the  United  St.ites,  100. 
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DEMURRER  (continued)  — 

misjoinder  of  parties  plaintiff,  §  9S, 

can  only  be  taken  advantage  of  by,  §  98. 
means  excess  of,  §  98. 
how  taken.  §  98. 
defendant,  not  cause  for,  §  98. 
by  whom  taken  advantage  of,  §  98. 
if  apparent,  must  be  raised  by  special,  101 
for  defect  of  parties,  §  99.     See  Parties. 
meaning  of,  101-102. 
should  be  specific.  102. 
demurrant's  interest  must  appear,  102. 
not  raised  by,  for  want  of  facts,  103. 
form,  §  100. 
misjoinder  of  actions,  §  101. 
by,  or  answer,  §  101. 
will  lie  when.  ^  101. 
for  misjoinder  of  separate  causes  of  action  against  several,  §  103.     See 

Misjoinder  of  Actions. 
form  of  joint,  >?  103. 
for  want  of  facts,  g  104. 
matters  of  form,  §  104. 
failure  to,  does  not  waive,  105. 
general  demurrer  will  not  reach  what,  105. 

raises  statute  of  limitations,  lO"), 
may  be  in  language  of  statute,  105. 
must  be  specific,  §  105. 

rule  when  it  is  not.  J;  105. 
difference  in  codes.  §  105. 
failure  to,  waives  what.  §  105. 

error  waived  by  failing  to  except  to  overruling,  107,  112,  1179. 
not  so  held  by  some  cases,  1179. 
nor  where  it  is  to  statute  of  limitations,  107. 
nor  for  want  of  facts,  107. 
defect  of  parties  waived  when,  g  107. 
misjoinder  of  parties  waived  when,  107. 

or  of  causes  of  action,  107, 
when  sustained  for  misjoinder.  §  107. 
to  part,  and  answer  to  part,  107. 

not  to  same  cause  at  same  time,  107-8. 
election  may  be  compelled,  108. 
cannot  be  joined  with  motion,  108. 
and  reply  to  different  defenses.  108. 
and  answer  by  different  defendants,  108. 
to  reply.  ^  109. 

objections  not  waived  by  failure  to,  108. 
will  lie  when,  \0i. 
form  of,  §  110. 
to  answer,  §  111. 
grounds,  J?  111. 

general,  when  one  defense  sufficient,  §  111. 
searches  the  record  to  what  extent,  §  111. 
to  counter-claim,  g  113. 
will  lie  tolien: 

for  triviality,  110. 
to  part  of  claim,  110. 

or  answer,  110. 
to  indictment,  110,  112. 
to  variance  on  profert,  110. 
misjoinder  of  defendants,  110. 
of  husband  and  wife.  HI. 
of  causes  of  action.  111. 
to  action  by  firm  for  want  of  allegation  as  to  doing  business  m 
state.  111. 
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DEMURRER  (continued)  — 
will  not  lieu-hen: 

for  want  of  parties,  111. 

omission  to  attach  copy,  111, 

matters  of  form,  111. 

defective  process.  111. 

to  negjative  pregnant,  111. 

to  title  of  suit,  111. 

duplicity  or  redundancy,  111. 

to  relief,  111. 

to  make  definite,  111. 

for  irrelevancy.  111. 

hypothetical  allegations.  111. 

want  of  verity.  111. 

for  inconsistency.  111. 
judgment  on,  given  against  one  fii'st  in  fault.  111. 
when  judgment  sustaining,  will  not  be  reversed,  112. 
to  reply,  reaches  cross-petition.  111. 
waives  right  to  file  motion,  112. 

when  overruled,  answer  or  reply  may  be  filed,  122,  n.  3.. 
amendment  after,  sustained,  g  124. 
to  amended  pleading.  §  129. 
to  supplemental  pleading.  126-27. 
to  petition  assigning  several  breaches  of  a  bond,  323-24. 

DENIAL  (see  General  Denial;  Answer)  — 
that  there  is  anything  due,  a  conclusion,  76. 
made  on  belief,  allowable,  79. 
cannot  be  abused,  79. 
sham,  defined,  §  74. 
sham  pleadings  not  allowed,  81. 
remedy  for   81. 

evidence  may  be  taken  to  show  falsity,  81. 
rule  at  common  law,  81. 
in  New  York,  81. 
may  be  stricken  from  files,  81. 

DEPARTURE  (see  Reply)  — 

in  reply,  not  permissible,  §  91. 
remedy  for,  §  92. 

DESCRIPTION  (see  Replevin  ;  Intoxicating  Liquor  ;  Mechanic's  LienV 

DISCOVERY  — 
suit  for,  §  60. 

is  auxiliary,  67. 

what  may  be  ascertained  in,  67. 
general  rules  of  pleading  in,  67-8. 
what  defendant  bound  to  answer,  67-8. 

DISCRETION  (see  Mandamus;  Judge)  — 
not  controlled  by  mandamus,  764,  765. 

when  there  is  an  abuse  of,  704. 
the  exercise  of,  may  be  compelled,  767,  764. 
of  county  commissioners  in  construction  of  bridges,  770. 
DISMIS.SAL  — 

by  supreme  court  for  want  of  printed  record,  1224-25. 
for  want  of  printed  briefs,  1232. 

DIVORCE  AND  ALIMONY  — 
agreement  for,  460. 
residence  of  plaintiff,  §  494. 

domicile  of  husband  does  not  govern  that  of  wife  in,  494. 

wife  may  select  separate  domicile,  460. 
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DIVORCE  AND  ALIMONY  (continued)  — 
petition  for,  where  filed,  §  495. 
shall  contain  what,  ^  496. 

when  alimony  is  sought.  55  496. 
verification  unnecessary,  §  496. 

except  when  injunction  asked,  §  496. 
may  be  amended,  §  496. 
as  to  condonation,  i;  496. 
non-cohabitation, -5  496. 
causes  for,  enumerated,  §  497. 
prior  marriage,  §  498. 
absence  for  three  years,  §  500. 

complete  review  of  adjudications  in  Ohio,  §  500. 
adultery,  g  502. 

alletcations  when  charged,  §  502. 
impotency.  §  504. 

allegations  in  such  case,  §  504. 
extreme  cruelty,  §  506. 

modern  doctrine,  §  506. 
illustrations  of  what  is,  466-67. 
specific  acts  t^houid  be  set  out  in  petition,  467. 
may  be  claimed  by  way  of  recrimination,  467. 
fraudulent  contract,  §  508. 
pregnancy,  g  508. 
representations  as  to  virtue,  S  508. 

as  to  wealth,  etc.,  §  508. 
marriage  without  intending  to  live  with  woman,  §  503. 
to  escape  bastanly  proceedings,  50''i. 

called  unconsummated  marriage,  §  508,  n. 
cannot  be  annulled  by  the  one  committing,  §  470,  n. 
any  gross  neglect  of  duty,  §  510. 
length  of  continuance,  >5  510. 
absence,  470-71. 
failure  to  provide,  471. 
specific  acts  should  be  alleged,  471. 
habitual  drunkenness,  §  512. 

allegations  in  language  of  statute.  471-78. 
imprisonment,  §  51^. 
service  in,  §  515. 

waiver  by  counsel  in  lieu  of,  §  496. 
constructive,  §  515. 
outside  of  state,  ij  515. 
upon  filing  of  cross-petition,  §  515. 
foreign  divorces,  v5  517. 

effect  of.  §  517. 
the  answer  in,  §  520. 
condonation,  475. 

what  may  be  shown  under  general  denial.  475. 
the  trial,  g  522. 

reputation  of  plaintiff  to  be  shown,  476. 
proof  of  marriage,  476. 
exaction  of  payment  of  costs  before  granting,  476. 
order  as  to  custody  of  children,  §  523. 
is  continuing,  477. 

modification  of,  477. 
interference  hy  hnbeai^  corpus,  477. 
support  of  children,  477. 
alimony,  ailosvance  of,  ?;  525. 

when  wite  the  a^m-essor,  478. 

against  bigamist.  478. 

what  may  lie  decreed  as.  478. 

collaterally  impeaching  adequacy  of.  478. 

subsequent  allowances,  478. 
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DIVORCE  AND  ALIMONY  (continued)  — 

payable  in  instalments,  478. 

when  petition  dismissed,  479. 

when  wife  guilty  of  single  act  of  adultery,  479. 

when  husband  granted  divorce  in  foreign  state,  479. 

temporary  may  be  allowed,  §  538. 
for  what  purpose,  480. 
allowed  on  appeal,  480. 
at  chambers,  480. 
proceedings  for  alimony  alone,  §  536. 

grounds,  479. 

tliough  divorce  granted  in  another  state,  479. 

allegation  of  residence.  480,  n. 
decree  for  alimony,  lien  on  real  estate,  482-83,  n. 
forms  of  2^<^tition: 

for  prior  marriage,  §  498. 

for  wilful  absence,  §  501. 

adulter}',  ^  503. 

impotency,  §  505, 

extreme  cruelty,  §  507. 

and  drunkenness,  and  alimony,  §  507a. 

prayer  for  custody  of  children  and  alimony,  §  468. 

gross  neglect  of  duty  by  failing  to  provide,  §  511. 

imprisonment,  §  514. 

to  nullify  marriage  with  imbecile,  §  518. 

to  annul  marriage  with  minor,  i^  519. 

form  of  affidavit  for  publication,  §  516. 

forms  of  answer,  §  521. 
form  of  answer  and  cross-petition,  §  521a. 
by  divorced  wife  against  father  for  support,  g  524. 
for  alimony  alone,  §  527. 

by  divorced  wife  against  divorced  husband's  widow  and  heirs  to  en- 
force decree  for  alimony,  §  529. 

DORMANT  JUDGMENT  (see  Revivor  of  Actions). 

DOWER  — 

action  for,  g  530. 

petition  to  contain  what,  484. 

incumbrances  may  be  presented  by  cross-petitious,  §  532. 
proceedings  generally,  §  583. 
land  in  several  counties,  485. 
death  of  plaintiff  before  judgment,  485. 
amount  of  decree,  485. 
commissioners,  485. 
in  partition  proceedings,  485-86. 
effect  of  answer  of  widow,  486. 
guardian  of  insane  widow,  486. 
petition  to  discharge  land  of,  of  insane  widow,  §  534. 

proceedings  in  such  case,  486. 
forms  of  petition: 

by  widow  for,  S5  531. 

by  widow  for  enforcement  of  judgment  for,  §  535, 

DRUGGIST  — 

negligent  sale  of  drug  by,  834. 
form  of  petition,  §  893. 

E. 

EJECTION  OF  PASSENGER.    See  Assault  and  Battery,  p.  1359. 

EJECTMENT  (see  Recovery  of  Possession  of  Real  Estate)  — 
plea  of  not  guilty  and  disclaimer  inconsistent,  84. 
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ELECTION  (see  Joinder  of  Actions;  Consistency  of  Causes  United)  — 
between  inconsistent  counts,  23. 
remedy  by  motion,  22. 
defect  must  be  pointed  out,  22. 

ELECTION  CONTESTS  (see  County  Officials)  — 
for  county  offices,  §  536. 

method  pointed  out,  §  536. 

general  rules  of  evidence  applicable,  §  536. 

notice  of  appeal  in  contest  for,  489. 

hearing,  §  538. 
questions  of  public  interest.  488-89. 
mandamus  to  compel  re-canvass,  488. 
of  state  officers,  §  539. 
of  judicial  officers,  §  539. 

where  had,  f?  539. 
petition  on  appeal  to  the  supreme  court  from  finding  and  decision  of 

canvassing  board,  §  540. 
answer  of  contestee,  §  541. 
reply  of  relator,  §  542. 
precipe  for  notice  of  appeal,  §  542. 
notice  of  appeal  to  be  issued  by  clerk,  §  542. 

ERROR  IN  CIVIL  CASES  (see  Exception;  Bills  of  Exception;  Evi- 
dence;   Charge  of  Court;   New  Trial:  Finding  of  Fact;   As- 
signment OF  Error;  Parties  in  Error;  Petition  in  Error)  — 
writ  of  error,  §  1235. 
bill  of  review,  §  1235. 
only  final  orders  reviewable,  §  1236.     See  Final  Orders. 

illustrations  of  what  are,  i  176-77. 
immaterial  errors,  1179. 

refusal  to  sustain  motion  to  separately  state  and  number,  1179. 
overruling  demurrer  without  further  order,  97,  1209. 
sustaining  demurrer  when  amended  answer  filed,  1179. 
in  nonsuit,  §  1239. 
in  charge  of  court,  §  1240. 
verdict  against  law  and  evidence,  §  1241. 
in  admission  or  rejection  of  evidence,  ^  1342. 
order  made  at  chambers.  1209. 
default  judgment  before  answer  day,  1210. 
limitation  to,  §  1265. 

parties  cannot  confer  power  on  court  to  hear,  after,  1205. 
commenced  when,  1205,  4. 

when  party  within  saving  clause,  1206. 

estoppel  to  question  jurisdiction  on  account  of,  1206. 

formal  filing  of  petition,  1206. 

upon  granting  of  leave,  1206-7. 
statute  begins  to  run  when,  1207. 

when  there  is, a  continuance,  1207. 
when  judgment  against  several,  1207. 
when  party  under  disability,  1207,  1208. 
when  saved  to  one,  saved  to  all,  1208. 
when  run  against  ancestor,  it  does  against  heirs,  1208. 
pleading  of,  not  necessary,  1208. 
wlien  a  part}'  is  omitted  by  mistake,  1208. 
effect  of  non-issuance  of  summons,  1208. 
in  common  pleas  court,  J$  1266.     See  Common  Pleas  Court. 
in  circuit  court,  g  1267.     See  CIRCUIT  Court. 
in  supreme  court,  J;  1268.     See  Supreme  Court. 
parties  in,  §  1269.     See  Parties  in  Error. 
the  petition,  g  1270.     See  Petition  in  Error. 

no  pleading  required,  1214. 
summons  in,  §  1276. 
return  day  of,  1221. 
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ERROR  IN  CIVIL  CASES  (continued)  — 
service  may  be  made  upou  attorney,  1220, 
rule  days,  1221. 
answer  in  error,  §  1277. 

purpose  of,  1221. 
cross-petition  in,  §5  1278. 

form  of,  §  1279. 
judgment  by  court  of  common  pleas  on  reversal,  §  1391. 

in  whole  or  in  part.  1232. 
judgment  when  reversed  because  verdict  contrary  to  evidence,  1233. 

takes  efifect  when,  1233. 
reviewing  court  may  not  issue  execution,  123tJ. 
mandate  must  be  issued,  1233. 
speedy  justice,  jj  1295. 
error  from  attachment  proceedings,  §  266. 

in  discharge  of  attachment,  247. 

motion  for  new  trial  not  necessary,  247. 
bill  of  exceptions  necessary,  247. 
forms  of: 

journal  entry  reversing  judgment  of  .lustice,  §  1293. 

entry  of  affirmance  in  circuit  court,  ^^  1293. 

entry  of  reversal  in 'circuit  court,  §  1294. 

ESTOPPEL  — 

of  insurance  company  to  deny  liability,  690. 

when  payments  received  after  due,  691. 
to  deny  title,'  590. 
to  set  up  one's  own  iniquity,  576. 
EVIDENCE  — 

weight  of,  not  reviewable,  1181-82,  1229. 

except  whether  there  was  any  evidence.  1182. 
on  motion  for  nonsuit,  118^1 

when  clear  and  convincing,  required.  1129. 
motion  for  new  trial  necessary  to  review  of.  1184. 
full  statement  of  all,  must  be  made  in  bill  of  exceptions,  1184 
when  only  tends  to  prove  a  fact,  1185. 
admission  or  rejection  of,  §  1242. 
errors  in  admission  or  rejection  of,  §  1243. 

bill  of  exceptions  for,  §  1242. 

cumulative,  1202. 

must  be  such  as  to  change  verdict,  1202-3. 
commenting  on,  1203. 

presumption  in  absence  of  bill  of  exceptions.  1229. 
account  book  as,  in  action  on  account,  147,  n. 

EXCEPTION  — 

must  be  made  to  prosecute  error,  §  1237. 

defined,  1178. 

how  shown,  1178. 

time  given  to  reduce  to  writing,  1178,  1180. 

form  of.  1178. 

must  be  specific,  1179. 

as  to  incompetent  testimony,  1179. 

need  not  be  taken  to  final  judgment.  1179. 

nor  to  decision  upon  demurrer,  1179. 
how  taken  and  shown,  §  1238.     See  Bill  of  Exceptions. 
when  to  be  noted  in  entry,  ?5  1238. 

when  case  submitted  on  agreed  statement  of  facts,  1179-80. 
to  charge  of  court.  §  1240. 
not  essential  to  overruling  of  demurrer,  1179,  107. 

EXECUTORS  AND  ADMINISTRATORS —_ 
pleading  representative  capacity  of,  Ji  545. 
ail  facts  essential  to  be  stated,  g  545. 
allegation  of  appointment  by  pn^Tvr  authority,  496. 
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EXECUTORS  AND  ADMINISTRATORS  (continued)  — 
llu'  issue  of  representative  capacity,  how  raised.  496-97. 
form  of  averment  of  nppointment  of  executor,  i;  o46. 
form  of  allegation  of  appointment  of  administrator,  ^  547. 
action  by,  on  contract  ot  decedent,  497-98. 

against  former  executor  or  administrator,  497-98. 

sale  of  real  estate  to  pay  debts,  49S. 

for  wrongful  death  of  decedent,  498. 

to  determine  questions  of  trust,  498. 

on  bond  of  former  executor,  498. 

to  foreclose  mortgage,  498. 

upon  notes,  497-98,  n. 

to  complete  contract,  498. 
specific  performance  of  contract  of  decedent.  498-99. 
may  rescind  or  perform  personal  contract,  499. 
action  to  set  aside  fraudulent  sale  of  real  estate,  §  550. 

vviien  may  be  sustained  by,  499. 
actions  against,  individually,  ^  552. 

for  rents  of  realty,  501. 

when  failing  to  pay  claim,  501. 

on  contract  to  resign,  503. 

for  attorney's  fees,  502. 
actions  on  rejected  claims,  §  553. 

limitations,  503,  503. 

rejected  at  written  request  of  heir,  503. 
verbal  notice.  503. 

formal  pi-esentation,  503. 

persons  giving  bonds  should  be  made  parties,  502-8. 

the  petition  shall  show  what,  503. 

formal  rejection   503. 

defenses,  >;  556. 

notice  of  appointment,  504. 
limitation,  504-5. 
action  against,  to  set  aside  fraudulent  settlement,  §  557, 
action  against,  for  distributive  share,  §  558. 

limitation  to,  506. 

parties,  506-7. 
forms  of  petition: 

to  set  aside  fraudulent  conveyance  and  for  sale,  §  551, 

against,  on  rejected  claim,  §  554. 

on  unpaid  claini  allowed,  J^  555. 

to  set  aside  fraudulent  settlement,  p.  506. 

for  recovery  of  distributive  share,  t^  559. 

EXEMPTION  (see  Attachment  :  Injunction), 
EXHIBITS  (see  Bills  of  Exception). 

P. 

FACT,  or  FACTS  — 
defined,  50. 
statement  of,  in  petition,  50,  52. 

when  every  material,  happened,  50. 
allegation  of  ownership.  50,  433. 
all  essential  facts  should  be  stated,  50. 
failure  to  allege  essential,  50. 
irreparable  injury,  50,  n. 
reorganization  of  corporation,  50,  n. 
unsoundness  of  miml.  50,  n. 
statement  according  to  legal  effect,  51. 
ultimate,  only  essential,  51. 
constituting  fraud,  51-52. 
statement  of,  in  action  founded  on  statute,  52. 
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FACT,  or  FACTS  (continued)  — 
upon  belief,  52. 

remedy  for  improper  statement  of,  52. 
when  defective  statement  cured,  52,  53. 
material,  not  denied,  how  treated,  52-53. 
statement  of,  in  fraud,  564-65. 

FALSE   IMPRISONMENT  — 
nature  of  action  for,  §  560. 
limitation,  508. 

distinjz;uished  from  malicious  prosecution,  508. 

order  for,  must  be  void,  508. 

malice  not  essential,  508. 

violence  unnecessary,  50S-9 

ordinary  rules  of  pleading;  applicable,  509. 

causes  of,  to  be  alleged,  500. 
against  one  making  complaint.  §  561. 

warrant  issued  without  authority,  509. 

lack  of  jurisdiction.  509. 

all  participating  liable,  509. 

conflicting  doctrine,  509-10. 

made  under  invalid  ordinance,  510. 

the  petition  in  this  case,  510. 
against   magisti-ates,  §  562. 

extent  of  liability.  510. 

grounds  of  relief.  510. 

duties  ministerial  wlien,  510. 

liability  when  exceeding  jurisdiction,  510. 

acting  under  invalid  ordinance,  510-11. 
joinder  of  action  against  judge  and  officer,  511. 
liability  of  judicial  officers  for,  510. 
under  warrant  lawfully  issued.  511. 
under  lawful  process  wrongfully  obtained,  511 
detention  of  prisoner  under  order  of  commitment,  511. 
officer  compelling  payment  of  fine,  511. 
arrest  without  warrant,  511. 
liability  of  carriers  for.  511. 
averment  of  damages,  512. 
defenses  to  action  for,  512. 

justification  should  be  pleaded,  512. 

reasonable  grounds  of  belief.  512. 

assisting  officer  under  compulsion,  512. 
form  of  petition  for,  t^  566. 

form  of  answer  of  justification  under  process,  §  568, 
form  of  answer  by  individual,  §  569. 

FELLOW-SERVANT  — 
negligence  of,  ^  898. 

modern  doctrine  under  statute  explained,  854-55. 
employee  having  control  is  not  the.  852. 
rule  of  respondeat  superior  applicable  when,  855. 
passenger  upon  street-car  avssisting  driver,  not.  855. 
rule  when  no  control  given  to  one  servant  over  another,  855. 
contract  exempting  liability  for  acts  of,  855. 
death  will  not  be  presumed  to  be  caused  bv*,  855. 
negligence  of,  in  executing  unreasonable  order,  855. 
negligence  of  superior  servant  should  be  shown,  865,  n. 
who  are,  875,  n. 

FENCES  — 

duty  of  railroad  company  as  to.  §  194. 

when  contract  is  made  with  land-owner  to  construct  and  keep  in 

repair,  178. 
when  road  improperly  fenced,  duty  greater,  178. 
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FENCES  (continued)  — 

animals  injured  by  failure  to  keep  up,  178. 
contracting  with  land-owner  does  not  relieve,  178. 

land-owner  is  agent  of  company.  178. 

making  contract  to  build  is  not  building,  178. 

rights  of  subsequent  purciiaser.  17S-T9. 
railroad  fence  forming  boundary  of  inclosed  field,  179. 
must  fence  private  ways,  180. 
within  limits  of  villages  or  cities,  180. 

FICTIONS  (see  Contracts). 

FILING,  PLEADING  (see  Rule  Days) — 

FINAL  ORDERS  (see  Error  in  Civtl  Cases)  — 
only,  reviewable,  §  1236. 
defined,  117o-7(). 

allowance  of  temporary  alimony,  480,  1176. 
modification  of  order  as  to  custody  of  children,  1176. 
discharge  of  attacinnent,  1176. 
setting  aside  default  judgment,  1176. 
dismissals,  1176,  1177. 
refusing  new  trial,  1176. 
striking  case  from  docket,  1176. 
order  of  reversal,  1177. 
striking  answer  from  docket,  1177. 
removal  of  cause,  1177. 
appointment  of  receiver,  1177. 
oi-der  at  chambers  is  not,  1177, 
striking  out  part  of  pleading,  1177. 
order  in  appropriation  proceedings,  1178. 
overruling  demurrer  without  further  order,  97,  1209. 

FINDING  OF  FACT  — 
made  wlien,  §  1243. 
error  maj'  be  prosecuted  from,  1187. 
without  bill  of  exceptions,  1187. 
not  authorized  by  circuit  court  from  bill  of  exceptions,  1187. 
construction  of,  1187,  1188. 

must  be  made  part  of  record  by  bill  of  exceptions  when,  1188. 
motion  for  new  trial  necessary  when,  1188. 
form  of  linding  of  facts  and  judgment  —  formal  parts,  §  1248. 
when  court  will  look  beyond,  1229-30. 

FORECLOSURE  OF  CHATTEL  MORTGAGE  — 
mortgagee,  general  owner,  551. 
property  left  in  possession  of  mortgagor,  551, 
filing  and  verification,  551,  552. 
refiling,  552. 

to  indemnify  against  liability,  551. 
lien  of  unrecorded  mortgage,  551. 
execution  levied  before  filing,  551. 
joint  mortgage,  filing  of,  551-52. 
lien  of  defectively  filed,  552. 
remedy  optional,  552. 

pursuit  of  all  civil  remedies,  553. 

when  mortgagor  dies  after  expiration  of  time  for  filing,  553. 
demand  not  essential.  553-:")4. 
ownership  of  property  to  be  averred,  554. 
when  ordinary  action  of  debt  will  lie,  554. 
when  property  without  jurisdiction.  5.54, 
when  debt  payable  in  instalments,  554. 
lortn  of  petition  in,  §  599. 
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FORECLOSURE  OF  REAL  ESTATE  MORTGAGES - 
parties  plaintiff  in,  ?■  570.     See  PARTIES, 
limitation  to  actions  for,  §  572. 
recent  doctrine,  5-21-23. 
against  personal  representative,  522. 
personal  iiulKment.  >^  573.  p.  538.  • 

must  be  prayed  for,  523. 
amendment  may  be  made  for,  523. 
against  non-resident,  523,  538. 
mortgagee  defendant  against  co-defendant,  523. 
remedies  which  may  be  pursued,  522. 
a  proceeding  in  rem,  523. 
when  note  is  barred,  522. 
averments  of  title.  523-24. 

when  acquired  by  attachment,  524. 
attaching  interrogatories,  524. 
by  piece-ineal,  524. 
deficiency,  523,  n. 

personal  action  on  guaranty  of  note,  524. 
averment  as  to  debt  due,  524. 
record  of  mortgage,  524,  529,  ru 
averment  as  to  liens,  g  574._ 
controverting  same,  525. 
usual  allegation.  525. 
allegation  of  demand,  §  575. 

depends  upon  defeasance  clause,  525-26. 
default  in  payment  of  instalments  and  interest,  §  576. 
election  to  declare  whole  debt  due,  526. 

right  to,  dependent  upon,  526-27. 
for  failure  to  pay  tuxes,  527. 
default  should  be  alleged,  527. 
bringing  in  notes  falling  due  x>endente  lite,  527. 
paramount  titles,  §  577. 
doctrine  as  to,  528. 
appraisement  and  sale,  529,  n. 
assumption  of  mortgage,  537,  n. 
Berv^ice   ^  585. 

precipe  should  indicate  indorsement  for  summons,  537. 

duty  of  counsel  as  to,  537-38,  n. 
upon  answer  and  cr6ss-petition  when,  537-38. 
upon  non-resident,  538. 
collateral  impeachment  of  jurisdiction,  538. 
trial  in,  §  586.     See  Appeal. 

by  jury,  doctrine  fully  discussed,  g  586. 
dependent  upon  relief  asked,  ^  586. 
when  defense  of  payment  made,  539,  540  and  note. 
misrepresentations  in  sale,  539. 
rule  in  code  states,  541. 
Bale  of  mortgaged  property,  §  587. 
defenses,  §  589. 

now  set  forth,  542. 
by  one  assuming  mortgage,  542. 
usury  in  original  loan,  542. 
usury  may  be  set  up  by  whom,  542-43. 
objection  to  decree  when  in  default,  543. 
as  to  demand,  543. 
by  indemnity  mortgagee,  543. 
suit  upon  same,  claims  by  third  party,  543. 
failure  to  record  assignment,  543. 
illegal  consideration,  544. 
fraud,  544. 
alteration  made  by  recording  oflicer,  544. 
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FORECLOSURE  OF  REAL  ESTATE  MORTGAGES  (continued)  — 

demurrer  to  petition  sustained,  wlien  other  lien-holders  are  parties, 

544-45. 
forms  of  petition: 

by  original  mortgagee,  §  578. 

where  another  party  claims  portion  of  premises,  §  579. 
against  other  mortgagees,  ?5  579. 

by  executor  of  mortgagee  against  widow  and  heirs  for  foreclosure 
merely,  $?  580. 

where  mortgage  was  taken  upon  fraudulent  representations  that 
tliere  were  no  other  mortgages.  ^  581. 

against  defendant  holding  tax-title  deed  claimed  to  be  void,  §  582. 

defendant  claiming  property  under  land  contract,  §  582. 

by  assignee  of  notes  and  mortjzage  against  maker  and  indorser  for 
personal  judgment  and  foreclosure,  g  58i3. 

by  mortgagee  against  purchaser  assuming  mortgage,  ^  584. 

prayer  for  personal  judgment,  §  584. 
forms  of  answer: 

tliat  defendant  holds  premises  under  land  contract,  and  that  mort- 
gage was  given  after  execution  of  land  contract.  §  590. 

asking  to  have  mortgaged  premises  sold  in  inverse  order  of  alien- 
ation, §  591. 

that  note  bears  usurious  interest  and  that  payments  made  there- 
under reduce  amount  due,  §  592. 

that  notes  were  without  consideration  and  were  purchased  after 
maturity,  t^  593. 

that  note  and  mortgage  was  made  to  cheat  and  defraud  creditors 
and  without  consideration.  J;  595. 

cross-petition  by  co-defendant  after  proceeds  are  in  court,  contest- 
ing co-defendant's  mortgage,  §  596. 

cross-petition  setting  up  judgment  lien,  §  594 

crosc-petition  of  building  association,  g  597. 

FOREIGN  CORPORATIONS  (see  Venue)  — 
may  sue  and  be  sued,  953. 

averment  by,  of  right,  953. 
must  procure  certificate  to  do  business,  953. 

what  should  be  averred  as  to  b}\  954. 

law  requiring,  held  by  some,  unconstitutional,  954. 
question  discussed,  954-55. 

contracts  of,  not  invalidated  by  failure,  954. 

should  allege  compliance  with,  955. 
want  of  capacity  to  sue  raised  by  answer  when,  99. 
form  of  answer  setting  up  failure  of,  to  comply  with  statute,  §  1007. 

FOREIGN  JUDGMENT  (see  Judgment). 

FOREIGN  LAWS  (see  Statutes;  Statute  of  Limitations). 

FORFEITURE  (see  Quo  Warranto  :  Insurance  —  Life). 

FORMS  (see  various  headings  at  the  end  of  each). 

FRAUD  AND  DECEIT  — 
defined,  g  606. 

forms  adojjted  immaterial,  562. 
parties  to  actions  for,  ?;  604.     See  Parties. 
limitation  to  action  for,  §  605. 

when  misled  bj-  niisrepresentat'ons,  561. 

infant  or  cestui  que  trust,  562. 

averment  as  to,  563. 

actual  cMscovery,  562. 
different  rei  nedies  for,  562. 

election  of,  562. 
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FRAUD  AND  DECEIT  (continupd)  — 
cannot  be  revoked,  563. 
suit  for  damages,  562. 
founded  on  existing  facts,  563. 
setting  aside  agreement  for,  563. 
lien  upon  wortliiess  security,  563. 
representations  as  to  insolvency,  563. 
liability  measured  bj'  knowledge.  563. 
representations  believed  true,  563. 
to  induce  one  to  act,  564. 
made  upon  information  of  others,  564. 
combinations  to  prevent  competition.  564. 

purchase  of  goods  with  no  expectation  of  paying  for  them,  564. 
transactions  with  imbecile.  564. 
general  charge  of,  not  sufficient,  §  607. 
facts  should  be  pleaded.  564,  51,  52. 

to  what  extent.  564-65. 
use  of  words  "fraud"  or  "fraudulent,"  565. 
alternative  pleading,  565. 
knowledge  of  falsity  of  representations,  565. 
pleading,  on  demurrer,  deemed  to  allege  what,  565. 
action  for  deceit  or  false  representation,  §  608. 
what  essential  to  recovery,  566. 
statements  made  under  belief  of  truth,  566. 
representation  for  which  rescission  may  be  had,  565. 
reckless  representations^  566. 

representation  by  one  occupying  confidential  relation,  566. 
materiality  of  representations,  566. 
knowledge  of  falsity,  566. 
based  upon  opinion,  566-67. 
upon  information  of  others,  567. 
future  occurrences,  567. 
representations  as  to  liens,  567. 
title,  567. 

value  of  land,  568. 
as  to  age,  568. 
tender  when  rescission  sought,  568. 
attacking  judgments  for.  §  617. 
code  provision,  575. 

cumulative  merely,  575. 
enjoining  collection,  575. 
rendered  by  default,  575. 
contents  of  petition.  575. 
decree  in  divorce.  575. 
damages  for  fraudulent.  575. 
defenses  to  actions  for,  §  618. 

that  action  did  not  accrue  within  four  years,  576. 
corporate  capacity  no  defense  for,  576. 
estoppel  to  claim,  576. 
representations  made  in  good  faith,  576. 
sale  induced  by,  576-78. 
forms  of  petition: 

for  "fraud  in  obtaining  goods  under  contract  induced  by  fraudulent 

representations,  §  609. 
for  fraudulent  concealment,  §  610. 
to  declare  subscription  to  capital  stock  void,  g  611. 
for  false  representation  to  purchaser  of  real  estate.  §  613. 
for  false  representations  as  to  quality  in  sale  of  goods,  §  613. 
to  have  judgment  by  justice   for   property  fraudulently  obtained 

declared  charge  on  realty,  g  614. 
fcM-  false  representations  in  exchange  of  property,  g  615. 
to  induce  credit,  §  616. 
form  of  answer  of  fraud  in  procuring  contract,  §  620. 
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FRAUDULENT  CONVEYANCES  — 

parties  to  actions  to  set  aside,  §  621.     See  PARTIES, 
party  to,  cannot  set  up  liis  own  fraud,  578-79. 
limitations  of  actions,  §  6'32. 

barred  in  four  years,  579. 

alleij;ation  as  to  non-discovery,  579. 
good  between  parties,  579. 

void  only  between  existing  and  subsequent  creditors,  §  623. 
nature  of  relief  granted  in  equity,  579-80. 
moral  wrong  disregarded,  580. 
secret  trusts,  580. 

assignment  of  property  to  avoid  attachment,  580. 
knowledge  of  by  purchaser,  580. 
failing  debtor,  580. 
preferences  allowed,  581. 
consideration,  future  support  of  grantor,  581. 
Betting  aside,  581. 

fraudulent  intent  gist  of  action.  581. 

priority  over  other  creditors,  583. 

reconvej'ance  may  be  ordered,  582. 

reducing  plaintiff's  claim  to  judgment,  582. 

averment  as  to  other  property  of  debtor,  582. 

statement  of  facts,  582. 
defenses,  §  631. 

estoppel,  590. 

exi)enditures  upon  land.  590. 

claim  that  property  was  homestead,  590. 
forms  of  petition: 

by  judgment  creditor  to  set  aside  fraudulent  mortgage,  ^  624. 

to  set  aside  fraudulent  conveyance  and  for  sale  of  premises,  ^  625. 

to  set  aside  fraudulent  deeds  and  mortgages  and  for  sale,  >5  626. 

to  set  aside  fraudulently  confe.ssed  judgment  and  sale,  §  627. 

to  set  aside  pretended  sale  as  in  fraud  of  creditors,  §  628. 

to  set  aside  fraudulent  assignment,  §  629. 

to  set  aside  fraudulent  deed,  i?  680. 
form  of  answer  by  innocent  purchaser  of  mortgage  attacked  as  fraud- 
ulent, §  632. 

FRAUDS,  STATUTE  OF  — 

verbal  agreements  to  will  property,  418. 
illegal  entire  contract  within,  418. 

G. 

GAMING  — 

parties  to  action  for,  §  633.     See  Parties. 
what  constitutes,  593. 

enumeration  of,  593. 

symbohcal  purchases  and  sales,  593. 

with  no  intention  to  deliver,  593-94. 

sale  conditional  on  wager,  594. 
action  under  statutes  relating  to,  §  635. 

limitation  to,  594. 
contract  not  enforceable,  594. 
recovery  of  money  lost  at,  594. 

demand  unnecessary,  596. 

averment  as  to  amount  of  loss,  595. 

the  petition  shall  contain  what,  595. 

notes  given  in,  transaction,  594-95. 
forms  of  petition: 

to  recover  money  lost  at.  ^  637. 
a  different  form,  ^  638. 

to  recover  money  lost  on  a  wager.  §639. 

to  enforce  lien  of  judgment  rendered  under  gaming  statute,  §  640. 
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GARNISHEE  (see  Attachment)  — 
proceedings  against,  §  256. 

required  to  answer  as  to  property  in  his  control,  230. 
garnishment  how  regarded,  236. 
service  upon,  236,  239. 

upon  partnership,  239. 

corporation,  239. 

railroad  company,  239. 

foreign  insurance  company,  239. 

by  pviblication,  239. 

upon  dissolved  corporation,  239. 
may  be  ordered  to  deliver  property  to  defendant,  237. 

or  pay  monej'  into  court,  237. 
may  be  discharged  wlien,  238. 
judgment  rendered  against,  238. 

before  judgment  against  defendant,  238. 
remedy  for  failure  to  answer.  238. 
when  jurisdiction  of  defendant  not  acquired,  238. 
property  in  hands  of,  when  bound,  239-40. 

service  upon  bank  will  not  reach  certificate  of  deposit  when,  240. 
questions  of  law  or  fact  touching  liability  of,  how  settled, 240. 
liability  to  pay  interest  on  indebtedness,  240. 
answer  of,  i^  258. 

how  made,  240-41. 

technical  rules  of  pleading  not  essential,  241. 

when  in  doubt  as  to  liability,  241. 

may  set  up  defenses  to  protect  himself.  241. 
satisfaction  of  plaintiff's  judgment,  241. 
levy  of  former  garnishment,  241. 
but  not  exemption  laws,  241. 
or  payment  of  money  without  knowledge  of  service,  211, 

when  unsatisfactory,  241-42. 

form  of,  §  259. 

by  bank,  §  260. 

of  non-resident,  237. 
GENERAL  DENIAL  (see  Answer)  — 
may  be  made,  when,  §  70. 
controverts  what,  67. 
form  of,  77. 
does  not  resemble  common-law  general  issue,  77. 

illustrative  comparisons,  77-8. 

general  issue  allowed  introduction  of  new  matter,  78. 

general  denial  does  not,  78. 
demurrer  does  not  lies  to,  78. 
what  may  not  be  made  under: 

facts  alleged  in  petition  can  only  be  disproved,  78. 

payment,  78. 

release,  78. 

accord  and  satisfaction,  78. 

right  of  corporation  to  sue,  78. 

justification,  78. 

former  recovery,  78. 
fight  by  agreement  shown  under,  in  action  for  assault,  199. 
self-defense  in  assault  and  battery,  200,  209,  n. 
forgery  of  note,  309. 
want  of  consideration,  312,  418. 
payment  under,  350. 

application  of  funds  under  order  of  court,  350-51. 
non-execution  of  bond,  351. 
mitigating  circumstances,  78,  365.  199. 
habit  of  intoxication,  in  breach  of  promise,  365. 

evidence  of  ill  health,  365. 
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GENERAL  DENIAL  (continued)  — 

evidence  in  niitij^ation  may  be  shown  under,  732. 
slanderous  words  spoken  under  mistake  sliown  under,  733. 

or  facts  calculated  to  mislead,  732. 
■     injury  caused  by  third  person,  850,  n.,  903, 
contributory  neglij^encfi  under,  78.  902-3. 
denial  on  belief,  §  72. 

negative  pregnant,  ^^  73.     See  Negative  Pregnant. 
sham  denial  not  allowed,  g  74.     See  Denial. 
to  petition  for  sale  and  delivery  of  goods.  1067. 

what  maj'  be  shown  under  it,  1067. 
self-defense  cannot  be  shown  under,  l'OO. 
illegality  of  contract  cann(;t  be  shown,  419. 
in  action  for  conversion.  444-45. 
in  divorce  proceedings,  475. 
justification  cannot  be  shown,  512. 
does  not  controvert  interest  in  foreclosure  of  lien,  743. 
in  action  for  money  had  and  received,  794. 
of  partnership,  940. 
in  ejectment.  1004. 

raises  any  material  allegation  in  replevin,  1038-39. 
to  answer  pleading  statute  of  limitations.  1092. 
contract  different  from  that  in  petition,  78. 
immaterial  allegations  need  no  denial,  71. 

legal  conclusions,  78-9. 

indefinite  allegations,  78. 

denial  of  indebtedness,  79. 

conflicting  views  as  to  damages,  79. 

GROSS  NEGLECT  OF  DUTY  (see  Divorce  and  AlimonyX 

GUARANTY  — 

parties  to  actions  on,  !;  641.     See  Parties. 
demand  and  notice  alleged  when,  599,  603,  n. 

when  conditional.  599. 

when  absolute,  599. 

when  an  original  contract,  599. 

when  liability  rests  in  knowledge  of  guarantee,  599. 
construction  of  contract,  §  643.  p.  602,  n. 
averment  of  consideration,  600. 

when  judgment  sho«ld  be  prosecuted  against  original  maker,  600. 
liability  when  sued,  600. 
"  we  know  them  to  be  good."  600. 
permission  to  use  name,  600. 
release  by  extension,  600. 

suit  on  contract  of,  as  to  payment  of  money,  600. 
allegation  as  to  being  in  writing,  601. 
averment  when  conditional,  601. 
delay  releases  to  what  extent,  COl. 
general  denial  sufficient  defense,  §  648. 
forvis  of  petition : 

on  bond  of  guaranty  for  payment  of  nioney  by  agent,  §  644. 

on  guaranty  to  pay  "debt  of  third  j>erson,  ^i?  645,  646. 

on  guaranty  for  payment  of  rent,  t;  647. 

when  made  upon  condition   that  others  should  sign  as  principals, 
^  649. 
form  of  answer  setting  uj)  want  of  diligence  against  principal,  §  650. 

GUARDIAN  — 

of  insane  peison,  suit  by,  11. 

defense  by.  11. 

need  not  give  bond  in  error,  1330. 
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n. 

HABEAS  CORPUS  — 

is  a  civil  action,  2,  608. 

extent  of  jurisdiction,  t^  651. 

who  entitled  to  writ,  §  651. 

inquiry  into  cause  of  imprisonment  or  restraint,  605. 

collateral  attack  of  proceedings  before  judge  dejure,  605. 

wrongful  sentence,  not  invalid,  605. 

remedy  in  error,  605-6. 
jurisdiction  determines  ri-zht  to  apply  for  writ  of,  606. 
irregularities  in  sentence,  GOil. 
resort  to,  in  national  court,  606,  607. 
collateral  inquiry  into  title  of  officer  by,  606, 
question  of  excessive  punishment,  606. 

of  former  jeopardy.  606. 

autrefois  acquit,  606. 

illegality  of  second  sentence,  607. 

imprisonment  without  authority.  607. 

constitutionality  of  law  may  be  determined,  608. 
the  petition  for,  ?;  653. 

wliat  it  should  contain,  608. 

all  facts   constituting  illegal   restraint  should  be  stated  in,  609, 
610,  n. 

place  of  confinement,  609. 

signing  and  verification  of,  608. 
issues  of  law  and  fact  raised  as  in  other  cases.  608. 
effect  of  failure  of  officer  to  find  body,  60S-9. 
determining  custody  of  children,  §  655. 

interference  made  with  order  in  divorce,  611. 

efiect  of  decree  made  in  sister  state.  611. 

choice  of  child  to  be  considered.  613,  n. 

doctrine  of  res  adjudicata  applicable  when,  611. 
to  decree  of  sister  state.  611-R^. 

not  applicable  when  change  of  circumstances,  611-12, 
who  may  grant  the  writ,  §  658. 

rule  in  supreme  court,  613. 

issued  by  whom,  618. 

contents  and  form  of,  613-14. 

return  by  officer,  614. 
the  return  or  answer,  ^  660. 

what  should  be  stated  in,  615. 

signed  and  verified,  615. 

cause  of  commitment  to  be  specifically  shown,  615. 
form: 

of  petition  setting  forth  facts,  §  653. 
a  common  form,  §  654  and  note, 
by  parent  for  possession  of  child,  §  656. 

by  father  to  regain  custody  of  minor  son  in  United  States 
army,  §  657. 

of  writ,  613. 

of  return  or  answer,  §  661. 

(HEIRS—  ,       ^^^^ 

answer  by,  setting  up  improvements  on  realty,  590. 

HUSBAND  AND  WIFE  — 
contracts  between,  §  623. 
may  form  partnership,  617. 
wife  may  defend  in  her  own  right.  11,  617. 
and  for  her  husband,  if  iie  neglect,  11. 
she  may  make  defense  for  both,  11,  617. 
wife  may  sue  and  be  sued.  11,  g  W>'-i. 
relative  rights,  duties  and  liabilities  considered,  g  662. 
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HUSBAND  AND  WIFE  (cnntinupd)  — 

suit  by  wife  to  prevent  luishand  from  wasting  property,  617. 

receiver  may  he  appointed  to  manage  for  wife's  benefit,  617, 

against  husband  for  support,  017. 
wife  may  sue  or  be  sued  as  if  unmarried,  617. 

she  may  sue  her  liusband.  H17. 

thougli  not  for  personal  earnings,  617. 
but  may  tliird  person,  G17. 
suit  by  husband  ay;ainst  wife  for  support,  616. 
suit  by  wife  for  alienation  of  ]iusband's  affections,  620,  1073. 

theory  upon  which  suit  maintained,  620. 
suit  by  Imsband  for  enticin;;  away  wife,  ^  1130. 

against  wife's  parents  for  alienation  of  wife's  affections,  1073. 
forms  of  petition: 

for  recovery  of  value  of  necessaries  furnislied  wife,  §  663. 

by  wife  against  husband  for  support,  t;  fiOo. 

by  husband  against  wife  for  supjiort,  §  666. 

by  husband  against  wife's  parents  for  enticing  away  wife,  §  1131 

for  criminal  conversation  with  wife,  i^  1133. 
form  that  goods  were  not  necessaries,  §664. 


I. 

IMMATERIAL  ERRORS  (see  Error  in  Civil  Cases)  — 
disregarded,  §  l:-S6,  p.  1179. 
motion  to  separately  state  and  number,  1179. 
slight  mistake  in  pleadings.  1179. 

failure  to  aver  performance  of  conditions,  1179.  ^ 

erroneous  instructions  to  jury  when,  1179. 

IMPEACHMENT  — 

of  verdict  of  jury,  1198. 

may  be  done  how,  1198. 
IMPOTENCY  (see  DrvORCE). 

INDEFINITENESS  and  uncertainty  (see  Motion). 

INDEMNITY  — 

damage  should  be  sustained  before  action  can  be  maintained,  621. 

indorser  when  entitled  to,  621. 

right  of  action  accrues  upon  payment  of  debt,  631. 

when  note  is  accepted  as  payment,  621. 

verbal  promise  by  judgment  creditor  to  indemnify  oflScer,  623. 

when,  inures  to  benefit  of  all  sureties,  622. 

INDORSEMENT  (see  Bills  and  Notes). 

INFANT  — 

actions  by,  §  673. 

actions  for.  by  next  friend,  624. 

verification  of  petition  by  agent  or  attorney  of;  624. 

not  liable  for  costs,  624. 

guardian  ad  litem  may  be  removed,  624. 

extent  of  jurisdiction  of  equity  to  protect,  624. 

rescission  of  contract  by.  624. 

allegation  of  minorit}',  624. 
actions  against,  §  673. 
ratification  of  contract  by,  624-25. 
liability  for  torts,  62'). 

for  necessaries,  625. 
defenses  by,  ^  675. 

by  whom  made.  620. 

duty  of  truardian  ad  litem  as  to,  626. 
verification  of  answer,  020. 

impeaching  decree  rer.deied  against,  for  fraud,  626, 
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INFANT  (continued)  — 

default  decree  against,  626.  n. 
decree  against,  without  service,  626. 
form  of  petition  against  parent  for  necessaries,  §  674. 
form  of  answer,  claiming  infancy  when  contract  was  made,  §  678. 
of  parent  that  goods  furnished  were  not  necessaries,  §  677. 

INFORMATION  AND  BELIEF  (see  Denial). 

INITIALS  (see  Names)  — 
suit  by.  47. 

INJUNCTION  — 
defined,  g  678. 

cannot  be  invoked  when  remedy  at  law,  §  683. 
apprehended  injury  should  be  irreparable,  637. 

allegation  as  to,  6:^7, 
by  whom  granted,  t^  679. 

in  appellate  court,  628. 

upon  error,  628. 

by  supreme  court,  628-29. 
causes  for  which  will  be  granted,  §  680. 

against  county  commissioners,  629. 
to  restrain  improvement,  629. 
appropriation  for  road,  629. 
levying  tax,  629. 
from  entering  into  contract,  629. 

against  corporation.  629. 

to  prevent  the  making  of  assignment,  629. 

discrimination  by  common  carrier.  629. 

enforcement  by.'of  stipulation  in  deed,  629. 

prevention  of  breach  of  contract,  629. 

erection  of  poles  in  street.  630. 

laying  pipes  in  streets,  630. 

refusal  of  natural-gas  company  to  furnish  gas,  630. 

enforcement  of  judgment,  6'-i0. 

sale  of  wife's  property  on  execution  against  husband,  630. 

sale  by  sheriff  under  void  judgment,  630. 

against  labor  unions,  631.    See  Labor  Unions. 

to  prevent  violations  of  lease,  631. 

determining  disjjuted  questions  as  to  money  paid  as  license,  631. 

to  prevent  municipality  from  closing  business,  631. 

to  prevent  pollution  of  stream  from  sewer,  632. 

to  prevent  execution  of  contract  made  in  behalf  of  municipality, 
632. 
by  city  solicitor  or  tax-payer,  632.     See  City  Solicitor. 

to  prevent  creation  of  nuisance,  632. 

to  prevent  partner  from  engaging  in  competitive  business,  633. 
against  use  of  firm  name,  632. 

attachment  of  exempt  property,  632. 

enforcement  of  trust,  632-33. 

against  unlawful  use  of  school-house,  633. 

to  protect  possession  of  public  office.  633. 

unauthorized  use  of  secret  process,  633. 

to  prevent  collection  of  void  notes,  633. 

construction  of  railroad  in  street,  633. 

removal  or  sale  of  mortgaged  property  on  execution,  633,  636. 

construction  of  street  railway,  633. 

collection  of  illegally  imposed  taxes,  633-34. 

placing  of  tax  on  duplicate,  633. 

regalation  of  use  of  water  privileges  by  claimants,  634. 
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INJUNCTION  (continued)  — 

causes  for  wliich  not  granted,  §  681. 

where  tlvere  is  adequate  remedy  at  law,  634. 
vi<,'iiance  required,  634. 
acquiescence  in  improvement,  634. 

under  unconstitutional  law,  634. 
to  restrain  breach  of  negative  covenant,  635. 
enforcement  of  contract  of  doubtful  cliaracter,  635. 
will  not  control  discretion,  63o. 
removal  of  market  house  by  council,  635. 
anticipated  libel  or  slander,  635. 

enforcement  of  judgment  because  of  attorney's  negligence,  635. 
nuisance  of  doubtful  character,  635. 
to  prevent  appointment  to  office.  635. 
levying  tax  for  joint  sub-school  district.  636. 
enforcement  of  contract  for  personal  services,  636. 
obstruction  of  right  of  way.  630. 
extension  of  lines  of  street  railway,  when,  636. 
additional  telegraph  poles  and  wires  in  street,  636. 
exclusive  use  of  space  for  sign  purposes,  6^6. 
prosecution  of  criminal  proceedings.  636. 
pleading  and  practice  in,  g  683. 

question  presented  to  courts  of  co-ordinate  lurisdiction,  637. 

objections  after  judgment  on  demurrer,  637. 

evidence  admissible  under  general  allegations,  637. 

positive  verification  of  petition  necessary,  637-38. 

verification  by  attorney,  638. 

prayer  for  specific  relief,  638. 

suspension  on  appeal,  638. 

notice  of  hearing  of  application,  638. 

bond  to  be  given,  638. 

except  by  wife  aj^ainst  husband,  G38. 
indorsement  on  summons,  639 
summons  or  notice,  639. 
operates  when,  639. 
affidavits  upon  hearing,  639. 

formal  parts,  639,  n. 
enforcement  of,  as  for  contempt,  639. 
motion  to  vacate,  >;  683. 

made  upon  what,  639. 

vacation  does  not  authorize  dismissal  of  petition,  639 

retained  for  answer,  639-40. 

discretion  of  court,  640. 

misjoinder  of  parties  not  cause  for,  640. 
second  application  for,  J^  684. 

when  new  matter  is  presented,  640. 

when  first  refused  for  want  of  material  averment.  640. 
forms  of  petition: 

to  enjoin  infi-ingement  of  trade-mark,  §  685. 

against  agent,  §  685. 
to  enjoin  nuisance  created  by  noise,  §  686. 
to  enjoin  operation  of  slaughter-house,  §  687. 
to  enjoin  waste  and  for  damages,  ^  688. 
to  enjoin  partner  from   engaging  in  business  after  dissolution  of 

partnership  contrary  to  agreement   ?;  689. 
to  enjtjin  sale  of  exempt  property  uii>.er  execution,  §  691. 
to  restrain  strikers  from  interfering  with  business,  §  691a. 
to  enjoin  railroad  strikers,  §  6916. 

INJURIES  TO  CHARACTER,  JOINDER  OF  ACTIONS  FOR  — 
different  causes  for,  may  be  united,  31. 
slander  and  malicious  prosecution,  31. 
Blander  and  false  imprisonment,  31. 
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INJURIES  TO  CHARACTER,  JOINDER  OF  ACTION.S  FOR  (continued)— 
assault  and  battery  and  false  imprisonment,  31. 
slander  aj^ainst  two  defendants,  31. 

each  utterance  constitutes  cause  of  action,  31. 
should  be  separately  stated,  31. 
slander,  malicious  prosecution  and  false  imprisonment,  31. 
theory  of  rule,  32. 

INJURIES  TO  PROPERTY,  JOINDER  OF  ACTIONS  FOR  — 
code  provision,  30. 
includes  what,  30. 

false  imprisonment,  30. 

assault  and  battery.  30. 

fraud  and  deceit,  30. 

false  representations,  30. 

seduction,  30. 

overflow  of  property,  30. 

false  imprisonment  und  malicious  prosecution,  30, 
election  as  to  trial,  30. 

deceit  in  sale  and  conversion,  30. 

sales  by  public  officer  and  deputy,  30. 

injuries  to  different  pieces  of  property,  30,  31. 

injury  to  person  and  property  of  passenger,  31. 

injury  to  horse  and  conversion  of  same,  31. 

INN-KEEPER  (see  Boarding- House  Keeper)  — 
inn  defined,  §  692. 

distinction  between,  and  boarding-house,  650. 
apartment  hotel,  6"j0. 
duties  and  liabilities  of,  i?  693. 

relation  of  guest  should  exist,  650. 
what  creates,  650-51. 

effect  of  fixing  price,  651. 
profit  necessary,  651. 
as  to  goods  and  baggage,  651. 
for  acts  of  servant,  651. 
carelessness  need  not  be  alleged,  651. 
modification  of  common  law,  651. 
provision  of  statute  as  to  keeping  articles  of  guest,  651-53. 

liability  when  complied  with,  652. 
personal  ownership  of  goods  by  guest,  653. 

he  may  sue  as  agent  or  trustee,  653. 
for  personal  injuries,  653. 
for  propeity  stolen,  654,  n. 
forms  of  iKtition: 

against  hotel-keeper  for  loss  of  guest's  goods,  §  694. 

for  loss  of  watch  and  chain  from  guest's  room,  §  694. 
for  refusal  to  receive  guest,  696. 
form  of  answer  that  guest  failed  to  comply  with  rules  and  lost  projv- 
erty,  g  697. 

INNUENDO  (see  Libel  and  Slander)  — 
office  and  use  of,  720,  72i. 

to  explain  meaning  of  words,  730. 

meaning  ascribed  determined  by  court,  731,  n, 

INSANE  PERSON  — 
civilly  liable,  11. 
defense  for,  by  guardian.  11. 
guardian  of,  must  sue  in  his  name,  11. 

INSTRUCTIONS  TO  JURY  - 

may  be  requested  to  be  given  before  argument  to  jury,  1184. 
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INSTRUCTIONS  TO  JURY  (continued)  — 
refusal  to  give,  error,  1184. 
for  injury  to  person  in  wagon  by  hacking  of  train,  902. 
as  to  duty  of  person,  crossing  track,  902. 
as  to  duty  of  railroad  company  in  stopping  train  for  passenger 

to  alight,  892. 
as  to  rule  of  respondent  superior,  869. 

INSURANCE  —  FIRE  — 

pleading  conditions,  §  698. 

vvlien  precedent,  657. 

as  to  proofs  of  loss,  657.  * 

waiyer  of  stipulation,  657. 

general  allegation  sufficient,  657. 

unusual  conditions  should  be  pleaded,  657. 

defective  averments  cured  by  answer,  657. 

stipulation  as  to  suit,  657. 

mistake  in  summons,  657. 

conditions  as  to  alienation,  658. 

by  sale  by  partner  to  copartner,  658. 
taking  partner  into  business,  658. 
sale  of  entire  interest  essential,  658. 

condition  as  to  rebuilding.  658. 
false  statements  in  ajji'lication,  658-59. 
setting  forth  survey  or  application,  659. 

averment  of  compliance  with  conditions  by  beneficiary,  659. 
new  matter  in  reply  as  cause  for  failure  to  perform  conditions,  659. 
variance  in  date  of  policy  and  application,  659. 
attaching  copy  of  policy,  659-60. 
insurable  interest  must  be  averred,  660. 

landlord  has,  660. 

and  tenant,  660. 

administrator.  660,  n. 

the  test  of,  660. 

agents,  660,  n. 

husband  in  property  of  wife,  660-61,  n. 

mortgagor,  660. 
ownership  of  premises,  660. 
examination  of  building,  662,  n. 

identification  of  property  in  petition,  660-61.  • 

money  collected  after  death  of  insured,  6()4,  n. 
the  answer,  §  709. 

fraudulent  act  of  insured,  673. 

estoppel  to  deny  payment  when  note  is  taken,  673. 

fraud,  673. 

failure  to  examine  property,  673. 

denial  of  corporate  power  to  make  contract,  673. 

representations  as  to  ownership  of  property,  673-74. 
as  to  incumbrances,  673. 

concealment  of  matters  material  to  risk,  674. 

failure  to  furnish  proofs  of  loss,  674. 
waiver  of,  674. 

conditions  as  to  subsequent  insurance,  674. 
as  to  incumbrances,  674. 

alienation  of  property,  674-75,  679,  n. 
consent  to,  by  agent,  674. 

termination  of,  upon  notice,  675. 

vacation  of  premises.  675,  680,  n. 

infancy  of  insured,  675. 

loss  jiayable  to  third  party,  675. 
termination  of  contract,  664,  n. 
measure  of  damages,  664,  n. 
waiver  of  breach  of  conditions,  684,  n. 
foi'ins  of  petition: 

on  policy  alleging  compliance  with  statute  requiring  examination 
of  bui'lding,  is  701. 
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INSURANCE  — FIRE  (continued)  — 

fonn.t  of  petition  (continued):  .  , 

on  fire  insurance  policy  —  ordinary  form,  ^  702. 

joint  petition  by  assiy;iiee  of  mortKage  and  purchaser  of  insured 
property,  averment  of  indorsement  payable  to  petitioners  by 
agent,  g  664. 

by  mortgagee  building  association  for  loss  of  property  mortgaged, 
g704. 

where  conditions  of  policy  as  to  proofs  not  complied  with  on  ac- 
count of  statements  of  adjuster,  §  705. 

asking  equitable  relief  against  mistake  in  name  and  recovery, 
§706. 

for  reformation  of  amount  and  judgment,  §707. 

by  trustees  of  fraternal  society  for  property  held  under  lease, 
§  708. 

averment  as  to  loss  of  improvements,  §  708. 
forms  of  answer: 

averring  breach  of  conditions,  §  710. 

setting  up  fraudulent  representations  and  concealment  as  to  in- 
cumbrances, §  711. 

that  policy  is  invalidated  by  sale  of  property  on  judgment,  §  712. 

that  mortgagee  has  ample  security  in  realty,  §  713. 

that  policy  became  void  because  of  vacancy  of  premises,  §  713. 

claiming  fraudulent  concealment  of  interest  of  and  false  repre- 
sentations as  to  occupancy  of  premises,  §  714. 

averment  as  to  breach  of  provision  as  to  notice  of  loss,  §  714. 

by  assignee  of  policy  held  as  collateral  security,  §  715. 
form  of  reply  that  breach  of  conditions  was  waived,  §  716. 

INSURANCE  —  LIFE  (see  Insurance  —  Firej  — 
contract  of,  how  construed,  686. 
parties  to  action,  §  717. 
rescission  of  by  one  not  a  party,  §  717. 
who  may  prosecute  action  on.  685-86. 
the  petition  on,  should  contain  what,  686. 
averment  of  provisions  of  statute  to  avoid  forfeiture,  686 
action  to  recover  premiums  on  void  policy.  686. 
action  to  determine  rights  under  policy,  686. 
mistake  as  to  age  may  be  corrected,  686. 
petition  on  certificate  in  mutual  company,  686. 
for  conditions,  insurable  interest,  see  Insdrance  —  FiRE. 
waiver  of  right  to  sue  by  contract,  687,  n. 
defenses  to  actions  on  policy,  §  728. 

non-payment  of  premiums,  690. 

misrepresentation  as  to  age,  690. 
other  insurance,  690. 
use  of  intoxicating  liquors,  690. 
as  to  disease,  690. 

fraud,  690. 

fraud  of  husband  affects  wife  how,  690. 

company  estopped  to  defend  w-hen,  690, 

when  statements  warranted  to  be  true,  690, 

suicide,  690. 

insanity  must  be  specially  pleaded,  690.        5 

non-paj'ment  of  assessments  claimed  by  mutual  aid  society,  690. 

that  death  resulted  from  unintentional  injury  not  shown  under 
general  denial.  690. 

estoppel  to  deny  right  to  sue,  691. 

lapse  of  policy,  691, 
forms  of  petition: 

on  mutual  protective  policy,  §  719. 

on  mutual  benefit  policy,  >5  720. 

by  administrator  or  executor  on  policy  insuring  decedent,  §  731. 

by  widow  on  policy  on  life  of  husband,  §  722. 
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INSURANCE  — LIFE  (continued)  — 
forma  of  answer: 

that  death  was  caused  by  unlawful  act,  §  724. 

faihaie  to  pay  premiums.  |i  72"). 

that  insured  made  false  answer  to  interrogatories  as  to  health,  ^  726, 

INTEREST  (see  Bills  and  Notes). 

INTERPLEADER  — 

nature  and  extent  of  remedy,  §  727.  - 

ground  of  jurisdiction  in,  G93. 
the  code  provision.  693. 
who  may  have  the  benefit  of.  698-94. 

two  claimants  of  trust,  694. 

bailee,  694. 

corporation  against  claimants  for  dividend.  695. 

several  claimants  to  fund  in  ju<lgment,  695. 
plaintiff  in,  must  act  impartially.  69')-96. 

independent  liability  to  claimant  must  not  exist,  695. 
form  of  petition  for,  >i  728. 

form  of  answer  to  obtain  order  of,  and  to  discharge  defendant  on  pay- 
ment into  court,  g  728a. 

INTERROGATORIES  — 
code  provision,  i^  60. 
rules  of  equity,  still  applicable,  67. 
discovei'y  proper,  uncommon,  67. 

is  an  auxiliary  suit,  67. 
may  be  annexed  to  what  pleadings.  67. 

petition  must  state  cause  of  action,  67. 
and  interrogatories  based  on  it.  67. 
scope  of  inquiry,  67,  68. 
their  propriety,  how  tested,  67. 
when  defendant  bound  to  answer.  68. 
must  relate  solely  to  interrogator's  case,  63. 

not  that  of  his  adversary.  68. 
when  answer  need  not  be  made.  68. 
may  be  annexed  to  petition  on  file,  68. 
objections  to,  how  made,  ^  61. 

by  demurrer,  68-9. 

to  relief  and  discovery,  69. 

by  motion  to  strike  out,  69. 
form  of,  ^  63. 

by  answer,  S  62. 
may  be  annexed  in  petition  to  foreclose,  534. 
privileged  from  answering  when,  733. 

INTOXICATING  LIQUORS  (see  Parties)  — 
liability  for  causing  intoxication,  §  729. 
imposed  by  statute,  6i*7. 
who  may  maintain  action  for,  697. 

severally  or  jointly  against  those  causing.  697. 
against  owner  of  premises,  697. 

when  rented  without  knowledge  of  use  to  be  made,  697. 
or  with  restriction  that  liquor  siiall  not  be  sold  in, 
697-98. 
owner  of  life  estate,  698. 

of  estate  in  remainder,  698. 
variance  in  description  of  room,  698. 
petition  by  wife  for  injury  to  support  shall  contain  what,  698. 
for  what  injuries  recovery  may  be  had,  698. 
when  (leatii  results,  698. 
for  assault  upon  intoxicant.  698.  n. 
injury  bj-  train  while  intoxicated,  698. 
all  contributing  to  intoxication  liable,  699. 
separate  actions  against  different  persons,  699, 
89 
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INTOXICATING  LIQUORS  (continued)  — 

excessive  drinking  on  question  of  damages,  699. 
nature  of  proof  of  sales,  699. 
forms  of  petition: 

by  wife  for  injury  to  support,  §  730. 
against  owner  of  premises,  §  731. 

IRREGULARITY  — 

new  trial  for,  1 1252. 

must  affect  judgment,  1196. 

improperly  sending  paper  to  jury,  1196,  1197. 

in  selection  of  jury,  1197. 
in  assessments,  827. 

does  not  defeat  whole  assessment,  827. 
IRRELEVANT  MATTER  (see  Motion). 

IRREPARABLE  INJURY  (see  Injunction). 

ISSUES  — 

feigned,  abolished,  4. 

J. 

JOINDER  OF  ACTIONS  (see  Action;  Separately  Stating  and  Num- 
bering; Misjoinder;  Same  Transaction;  Injuries  to  Property; 
Injuries  to  Character;  Demurrer)  — 
code  provision,  15. 
action  must  be  existing,  15. 
single  cause  of  action,  15. 

each  contract  is,  15. 

so  is  each  wrong,  15. 

several  breaches  but  one  action,  15. 

cannot  be  split,  15. 

nor  separated  and  collected  by  several  actions,  16w 

monthly  accounts  a  separate  demand,  when,  16. 
each  cause  must  be  separately  stated  and  numbered,  17. 

object  of.  20,  17. 
each  cause  to  be  stated  without  repetition,  17. 

not  in  different  forms  as  distinct  cause,  17. 
election  between  actions,  18. 
prayer  not  necessary  in  each  cause,  20. 
each  cause  must  be  complete,  20. 

general  averments  may  be  made  by  reference,  20,  21. 
causes  of  action  must  be  consistent,  21.     See  Consistency  of  Causes 

United. 
legal  and  equitable  actions  may  be  united,  21. 
alternative  pleading,  22,  23. 

single  recovery  upon  two  grounds,  22,  23. 
causes  arising  out  of  same  transaction,  25. 
it  is  optional,  28. 

even  though  arising  out  of  same  transaction,  28. 
contracts  express  and  implied,  28.     See  this  heading. 

code  provision,  28. 
construction,  28. 
for  injuries  to  person  and  property,  30.     See  Injuries  to  Person  and 
Property. 
,     includes  what.  30. 
for  injuries  to  character,  31.     See  this  heading, 
for  recovery  of  personalty  and  damages,  32. 

replevin  and  damages,  32. 
for  recovery  of  real  property  with  damages,  33. 

rents,  partition,  etc.,  32. 

rents  and  for  forfeiture  of  lease,  not,  32. 
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JOINDER  OF  ACTIONS  (continued)  — 
|);iitition  of  realty  and  accounting,  32. 
recovery  of  land  and  for  occupancy  of,  32. 
specific  performance  and  damages,  32. 
attacking  deed  on  legal  and  equitable  grounds,  f)2. 
claims  against  trustees.  33. 

of  insolvent  bank,  33. 

against  executor,  34. 

against  agent,  34. 

enforcement  of  trust  and  lien,  34. 
enforcement  of  liens,  34. 

note  and  mortgage,  34. 

personal  judgment,  35. 

joinder  of  actions  for,  not  mandatory,  35. 

recovery  of  tax  and  enforcement  of  lien,  35. 
remedy  for  misjoinder,  35. 
venue  and  parties  in  actions  joined,  36. 

JOINDER  OF  PARTIES  (see  Demurrer)  — 
of  parties  plaintiff,  11. 

consent  when  not  obtainable,  11. 

when  may  be  niade  defendant,  11. 

persons  whose  interests  depend  on  same  right,  13. 

cause  of  action  in  favor  of  but  one,  12. 
of  parties  defendant,  12. 

when  joint  and  several  obligation,  12. 

judgment  rendered  against  one,  wiien,  12. 

death  of  one  of  several  joint  obligors,  12. 

JUDGE  — 

mandamus  to  compel,  to  exercise  discretion,  767. 
to  sign  bill  of  exceptions,  7ii7-68. 
to  bear  application  to  admit  to  bail.  768. 
probate,  to  issue  warrant  for  discharge  of  insane,  7G8. 
to  compel  the  acceptance  of  surety,  768. 
to  correct  records,  768. 
appointment  of  counsel  by,  in  criminal  case,  768. 

JUDICIAL  SALE  — 

petition  to  enjoin,  of  real  estste,  'i  090. 
JUDGMENT  — 

action  on,  §  732. 

distinction  between  foreign  and  domestic,  §  732. 

enforceable  by  execution,  no  bar,  S  732. 

remedy  same  as  upon  contract,  §  732. 

domestic,  not  considered  specialty,  within  statute  of  limitations,  §  733. 

foreign,  is  a  contract,  i^  733. 

necessary  allegations  in  action  on,  701-2. 
as  to  jurisdiction,  702. 
as  to  debt,  702. 

attaching  copy  of  transcript,  §8  57,  732. 
averments  in  action  on  domestic,  702-3. 

jurisdiction  or  personal  service,  702. 

judicial  record  conclusive  when,  703. 
defenses,  ^  735. 

record  of  foreign,  contradicted  as  to  jurisdiction,  703. 

general  denial  will  raise  what,  703-4. 

fraud,  704. 

want  of  personal  service,  704. 

on  foreign,  704. 

mil  tiel  record  raises  what  issue,  704. 
attacking  for  fraud,  S  617.  See  Fraud. 
forms  of  petition: 

on  judgment,  §  733. 

on  foreign  judgment,  §  733. 
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JUDICIAL  NOTICE  — 

things  judicially  noticed  need  not  be  pleaded,  55. 
taken  of  fj;eneral  and  local  statutes,  55, 

of  acts  of  incorporation,  55. 

matters  of  public  history,  56. 

civil  divisions  of  state,  56. 

officers,  56. 

election  days,  56. 

arts  and  sciences,  56, 

terms  of  court,  56. 

records  and  seals,  56. 

acts  of  contempt,  56. 

municipal  charter,  56. 
not  taken  of  what,  57. 

JURISDICTION  (see  Demurrer ;  Supreme  Court;  Circuit  Court ;  Com- 
mon Pleas  Courtj. 
JUSTICE  OF  THE  PEACE  — 

bill  of  exception  from,  1181. 

rule  days  in  appeal  from,  73,  1171. 

amendment  on  appeal  from,  1172. 

L. 

LABOR  UNIONS  (see  Injunction)  — 
right  to  combine.  6ol,  646,  n. 
legality  of  acts  dependent  upon  what,  631. 
will  be  enjoined  from  destroying  property,  631. 
conspiracy  by.  to  compel  carrier  to  refuse  to  handle  freight,  631. 
interference  with  workmen  by,  631. 
libels  on  business  or  character  of  merchant,  635. 
equity  will  interfere  wlipn,  646,  n.,  649,  n. 
strikes  not  necessarily  illegal,  646,  n. 
forms  of  petition  against  strikers,  §§  69 la,  G91&. 

LANDLORD  AND  TENANT  (see  ACCOUNT)  — 
action  for  injury,  §  736. 

the  tenant  liable  when,  705. 
owner  when  liable,  705. 
from  nuisance  upon.  705. 

owner  may  claim  damages  when,  705. 
from  elevator  in  rented  premises,  706. 
when  owner  keeps  portion  under  control,  706. 
from  fire-escapes,  706,  708,  n. 
from  obstruction  in  sidewalk,  706,  709,  n. 
bad  condition  of  stairway,  706. 
action  for  use  and  occupation,  §  739. 

joint  action  by  tenants  in  common,  709. 

demand  for  rent,  when  necessar}-,  709. 

tenancy  must  be  established,  709. 

by  purchaser  at  judicial  sale,  709. 

in  absence  of  contract  express  or  implied,  709. 

when  premises  held  adversely,  709. 

by  grantee  of  reversion,  700. 

by  lessor  against  lessee,  709. 

against  tenant  holding  over,  710. 

where  tenancy  is  uncertain,  710. 

when  rent  payable  in  monthly  instalments,  710. 

defenses  to,  S;  746. 

when  building  destroyed.  713. 

eviction,  713. 

breach  of  covenant  for  quiet  enjoyment,  713, 

non-compliance  with  terms  of  leasn,  713. 

questioning  landlord's  title,  713. 

want  of  consideration  for  lease,  713, 
or  damages  for  violation,  713. 
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LANDLORD  AND  TENANT  (continued)  — 
forms  of  petition: 

by  tenant  against  landlord  for  injury  caused  by  failure  to  provide 

fire-escapes,  §  737. 
by  tenant  against  landlord  for  injury  from  defective  sidewalk, 

§738. 
for  recovery  of  rent  under  lease,  §  740. 

and  to  declare  the  same  a  lien  on  leasehold  and  for  sale,  §  741. 
for  breach  of  covenant  for  quiet  enjoyment,  >^  742. 
by  assignee  of  lessor  against  assignee  of  lessee  on  covenant  to  in- 
sure, §  743. 
for  breach  of  covenant  for  non-repair,  etc.,  §  744. 
for  waste  committed  by  lessee,  §  745. 
forms  of  ansicev: 

of  surrender  of  lease,  S  '747. 

of  eviction  of  tenant,  ^  748. 

of  loss  of  building  by  fire,  covenant  to  rebuild.  5^  749. 

of  loss  by  fire  without  covenant  to  rebuild,  §  750. 

of  eviction  by  law  in  action  for  rent,  §  751. 

LIBEL  AND  SLANDER  (see  Innuendo;  Slander  of  Title)  — 
defined,  g  752, 
what  is  actionable  per  sc,  718-19. 

imputing  crime  of  larceny.  718,  n. 

false  swearing,  718,  n. 

perjury,  718,  n.,  719,  728,  n. 

of  fornication,  718,  n. 

sodomy,  728,  n. 
circumstances  under  which  words  uttered  considered,  718,  n. 
words  calculated  to  induce  belief,  718,  n. 
punishment  of  pupil  by  teacher,  719. 
false  statement  by  official.  719. 
words  spoken  of  one  in  business,  726,  n,.  717. 
charging  clergyman  with  drunkenness,  719. 

affliction  with  venereal  disease,  719,  727,  n. 

maliciously  removing  corner-stone,  719. 
words  bringing  female  in  contempt,  719,  730,  n. 
publication  by  carrier  as  to  credit  of  consignee,  719. 
charges  against  public  officials,  718,  n.,  719. 
false  protest  by  notary,  719. 
manner  of  pleading  in,  under  code,  §  754. 
words  should  be  set  out.  719-20. 

their  legal  effect  will  not  answer,  720,  n. 
averment  of  extrinsic  facts,  when  necessary,  720. 
use  of  innuendo  and  colloquium,  720,  721. 
office  of  innuendo,  720,  721. 

common-law  averments  as  to  meaning  of  words,  721. 
actionable  quality  to  be  stated,  721. 
when  words  spoken  in  foreign  language.  723. 
malice  in  law  and  fact  —  distinction,  722. 

should  be  alleged  when,  722. 

of  editor  of  paper,  72G,  n. 
when  words  not  ^xt  se  actionable,  723. 

allege  sfiecial  damages,  time  and  place  of  speaking,  723. 
good  character  need  not  be  pleaded,  724,  725,  n. 

proof  of,  when  made,  724. 
words  having  provincial  meaning,  how  alleged,  722,  n. 
privileged  communications,  722-2:!. 

testimony  in  judicial  proceedings,  723,  735,  n. 

statements  in  ])leadings,  723. 

words  sjjoken  by  attorney  in  trial,  723. 

communication  addressed  to  court,  723. 

actual  damages  should  be  alleged  and  proved,  723. 
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LIBEL  AND  SLANDER  (continued)  — 
defenses.  .^  764. 

truth  may  be  shown,  731-32. 

facts  must  be  alleged.  732. 

mitigating  circumstances  may  be  shown,  731,  735,  n. 
.  intent  must  be  shown,  732. 
need  not  be  proved  beyond  reasonable  doubt,  732. 

effect  of  plea  of  justification  not  sustained,  78J-:^>3. 

what  may  be  shown  under  general  denial,  732-33.     See  General 
Denial. 

specific  acts  of  misconduct  of  female,  733. 
must  be  pleaded,  735,  n. 

words  uttered  on  authority  of  another,  733,  n. 

denial  of  slanderous  intent,  733. 
measure  of  damages  in,  725,  n, 

pecuniary  ability  of  defendant,  725-26,  n. 

loss  of  business,  T26,  n, 
limitation  of  action,  726,  n. 

statute  runs  from  speaking  of  words,  726,  n. 
forms  of  petition: 

for  libel  —  use  of  innuendo,  §  755, 

for  libel  —  charging  dishonesty  in  business,  S  756. 

charging  slander  in  speaking  words  actionable  per  se,  ^  757. 

charging  slander  by  uttering  words    indirectly  charging   crime, 
§  758. 

slander  —  charging  perjury,  g  759. 

for  libeling  an  attorney,  §  760. 

in  slander  charging  unchastity  of  female,  §  761. 
forms  of  answer: 

to  charge  of  perjury,  p  765. 

in  mitigation  of  libel,  §  766. 

claiming  justification,  §  767. 

of  want  of  chastity,  §  768. 

that  defamatory  matter  was  printed  as  part  of  judicial  proceed- 
ings, §  735. 

LIEN  — 

parties  to  action  on,  §  770.     See  Parties. 

petition  to  enforce  mechanic's  lien,  §  771.     See  MECHANIC'S  LlEN. 

vendor's,  purely  personal,  744. 

founded  upon  implied  trust,  744. 

may  be  enforced  by  personal  representative,  744 

creditors  and  legatees  may  enforce  it,  when,  744. 

does  not  arise  when  security  taken,  744. 

not  extinguished  by  taking  mortgage,  744. 

advancing  money  to  purchaser  does  not  entitle  to,  745. 
forms  of  petition: 

to  enforce  vendor's,  §  777. 

by  judgment  creditor  to  marshal,  §  778. 

to  marshal  liens  where  prior  lienholder  has  lien  on  other  property, 
§779. 

LIMITATION   OF  ACTIONS  (see  Error  in  Civil  Cases;  Fraud  and 
Deceit)  — 
upon  account,  §  159. 

pavments  relieve  the  statute,  151. 
items  of  credit  made  after  statute  is  running.  151. 
evidence  as  to  payment  under  plea  of  statute,  151. 
against  mistake,  791,  n. 
statute  runs  from  discovery,  791,  n. 

LIQUOR  LAWS  (see  Intoxicating  Liquors). 
LOSS  OF  SERVICE  (see  Seduction)  — 
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LOST  PAPERS  — 

substitution  for  lost  copies,  §  64. 

court  cannot  hear  cause  without  papers,  70. 

form  of  motion  to  substitute,  §  65. 


M. 

MALICE  — 

in  law  and  fact,  722. 

should  be  alleged  in  malicious  prosecution,  750,  753. 

not  essential  in  false  imprisonment,  508. 

MALICIOUS  ATTACHMENT  (see  Malicious  Prosecution)  — 
suit  for,  749. 

averment  as  to  termination  of  suit,  749,  750. 
malice,  753. 

MALICIOUS  PROSECUTION  — 

action  for,  abates  on  death  of  either  party,  748. 
lies  for  criminal  prosecution,  748. 

when  unaccompanied  by  arrest,  748,  n. 
or  seizure  of  propert)%  748,  n. 
will  lie  for  civil  action,  when,  748. 

for  forcible  entry  and  detainer,  748. 

for  malicious  attachment,  749. 

averment  as  to  termination  of  suit,  749,  750. 

replevin,  749. 

institution  of  inquest  of  lunacy,  749. 
of  criminal  action,  749. 

against  one  making  complaint,  749,  752,  n. 

averment  of  want  of  probable  cause,  749. 

allegation  of  falsity  not  equivalent,  749-50. 

averment  of  issuance  of  warrant,  750. 

malice  must  be  alleged,  750. 

termination  of,  must  be  shown,  750. 

mere  omission  to  prosecute  not  sufficient,  750. 

when  voluntary  discontinuance  had,  750. 

remedy  when  before  court  having  no  jurisdiction.  750. 

probable  cause  defined,  749.  n. 
evidence  of  reputation  of  plaintiff,  749,  n.,  751. 
private  corporation  liable  for,  749,  n. 
changing  cause  of  action  for,  to  false  imprisonment,  750. 
defenses  to  action  for,  i$  785. 

malice  immaterial,  when,  753. 

want  of  probable  cause  may  be  shown  under  general  denial,  753. 

advice  of  magistrate,  753. 

error  of  magistrate,  754. 

advice  of  counsel,  754. 

what  necessary  to  be  shown  when  claiming,  754. 
will  not  afford  protection,  when,  754. 

denial  of  malice,  755. 

that  complaint  was  defective,  755. 
forms  of  jyetition: 

for  maliciously  causing  person  to  be  indicted,  §  781. 

for  malicious  civil  suit  before  justice,  §  782. 

for  malicious  criminal  prosecution  before  justice,  g  783. 

for  malicious  attachment,  §784. 

MALPRACTICE  — 

penalty  for  practicing  medicine  without  qualifications,  756. 
liability  of  empiric.  75G. 
action  to  recover,  756. 
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MALPRACTICE  (continued)  — 

care  required  of  physicians  and  surgeons,  750. 
implied  liability,  756. 
skill  a  material  question.  756. 

measured  by  general  line  of  practice,  756. 
advanced  state  of  profession  considered,  756. 
negligence  in  reducing  fracture,  756-57. 
lack  of  skill  in  diagnosis,  757. 
act  dependent  upon  skill  and  other  causes.  757. 
j  bound  to  universally  accepted  methods,  757. 

when  there  is  difference  of  opinion,  757. 
when  warrantor  of  cure,  757. 
suit  may  be  upon  tort  or  contract.  757. 
petition  when  upon  contract;,  757. 

failure  to  state  sufficient  facts  considered  one  in  tort,  757-58. 
for  unskilful  operation  joined  with  one  for  pretending  to  cure,  758. 
negligence  should  be  specifically  alleged,  758, 
carelessness  of  patient  contributing,  760. 
careless  ti-eatmeut  of  patient's  parents,  760. 

must  have  concurred  in  producing  injury,  760. 
action  by  personal  representative,  758. 
attorney  liable  for  neglect,  757. 
forms  of  petitio  n  : 

against  physician,  §  787. 

against  surgeon,  §  788. 

for  wrongfully  diagnosing  disease,  §  789. 

MANDAMUS  (see  Discretion;  County  Officials;  Venue)  — 
defined,  §  790. 
what  kind  of  action.  2,  761. 
origin  of  writ  of,  §  791. 

will  issue,  when,  762. 

on  information  of  whom,  762. 

duties  enforceable  by,  762. 

will  not  enforce  private  contract,  763,  770. 

confined  to  civil  rights,  762. 
interference  with  decree  by,  763. 
right  to,  depends  upon  legal  right,  763. 
trying  title  to  office,  763. 
approval  of  official  bond,  763, 
to  obtain  possession  of  books  of  office,  763. 
settling  dispvites  between  claimants  to  office.  763-64. 
to  compel  recognition  of  de  facto  officer,  764. 
will  not  control  discretion,  764. 

unless  there  has  been  clear  abuse,  764. 

to  compel  recusant  officer  to  exercise  it,  764. 
to  compel  general  course  of  official  conduct,  764. 
cannot  be  invoked  to  correct  errors,  764. 
to  state  officials,  §  794. 

to  require  performance  of  ministerial  act  by  governor,  765-66. 
by  auditor  of  state,  766. 
insurance  commissioner,  766. 
to  judges,  §  795.     See  Judges. 
to  county  officials,  §  796.     See  County  Officials. 
to  municipal  officers,  g  797. 

to  compel  performance  of  duty  by  board  of  education,  771, 

to  compel  township  trustees  to  certify  tax,  771. 
to  levy  tax,  771. 

to  compel  township  clerk  to  draw  order,  771. 
to  private  corporations,  §  799. 

to  correct  and  punish  abuse  of  franchise.  772. 

will  not  compel  transfer  of  shares  of  stock  in,  772. 

issuance  of  bonds,  112. 

directing  conduct  of,  while  in  hands  of  receiver,  772. 
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MANDAMUS  (continued)  — 

to  restore  inembertiliip  in  incorporated  company,  772. 
constitutionality  of  laws  relating  to  municipality  questioned  by,  814- 

815. 
application  for  the  writ,  g  800. 

made  by  petition,  773. 

what  must  be  embodied  in  writ,  773. 

should  not  be  made  to  supreme  court  when,  780. 
the  ordinary  rules  of  pleading  applicable,  773. 
the  petition  —  essential  contents,  773-74. 
answer,  774-80. 
reply.  774. 

demurrer,  774,  7S0-81. 
motion  to  make  definite  and  certain,  773. 
effect  of  geneial  demurrer,  774. 

application  to  compel  judge  to  sign  bill  of  exceptions  should  be  accom- 
panied by  wliat,  774. 
motion  for  alternative  writ,  8  806. 

notice  of,  may  be  required,  779. 

in  supreme  court,  779. 
alternative  writ,  when  issued,  780. 

nature  of,  780. 

drafted  by  counsel,  780. 

should  contain  wliat,  780. 
summons  not  necessary,  780. 
by  what  court  issued,  i^  810. 
the  return  or  answer,  ^  811. 

maj'  be  dispensed  with,  781. 

must  respond  to  writ,  781. 

any  defenses  may  be  set  forth,  781. 

how  construed,  781. 
peremptory  writ,  ^5  814. 

when  awarded,  781. 
in  what  form,  781. 
when  a  number  of  acts  to  be  performed,  781. 

return  to  the,  781-82. 

may  be  controverted,  782. 

remedy  for  disobedience  of,  782. 
forms  of  petition: 

by  state  auditor  to  compel  county  auditor  to  correct  tax  duplicate, 
g801. 

by  scliool  examiner  to  compel   board  of  education  to  fix  and  pay 
his  compensation,  i;  802. 

to  gain  possession  of  books  and  papers,  §  803. 

to  compel  railroad  to  run  cars,  tj  804. 

to  compel  approval  of  officer's  bond,  §  805. 
forms: 

motion  for  alternative  writ  and  notice,  §  807. 

of  alternative  writ,  §  809. 

of  demurrer  to  petition,  §  812. 
to  answer,  g  813. 

MARRIAGE  — 

forms  of  petition : 

to  nullify,  with  imbecile,  g  518. 
to  annul,  with  minor,  §  519. 

MARSHALING  LIENS  (see  Liens). 

]MARRIED  WOMEN  (see  Husband  and  Wife). 

may  sue  and  be  sued,  11,  J  662. 

may  sue  husband,  G17. 

may  defend  in  her  own  right,  11,  017. 

may  form  partnership,  (>17. 

may  prevent  husband  from  wasting  property,  617. 
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MASTER  AND  tsEKVANT  (see  Contract  OP  Service;  NEaLiGENCE  op- 
Master)  — 
action  on  contract  of  service,  >;  815.     See  Contract  of  Service. 
duties  of  master,  jj  896.    See  Negligence  of  Master. 
what  risks  are  assumed  by  servant,  852. 
knowledge  of  cause  of  injury  by  servant,  852. 
responsibility  for  servant's  acts  within  scope  of  employment,  852. 

MATERIAL  ALLEGATIONS  — 
defined, 54. 

when  taken  as  true,  54-55. 
failure  to  plead  material  fact,  55. 

MECHANIC'S  LIEN  (see  also  Liens)  — 
who  entitled  to,  741,  n. 

compliance  with  lien  law  should  be  shown  in  action  to  enforce,  737. 
averment  of  delivery,  performance  and  payment,  737. 
materials  furnished  for  particular  building,  737. 
when  certificate  of  architect  determines  right  to  judgment,  787. 
averment  when  materials  furnished  under  contract.  7H7. 

that  contract  was  made  by  one  having  interest  in  property,  737^ 
description  of  premises  must  he  given,  737. 
separate  action  for  personal  juilgment.  737-38., 
petition  by  subcontractor  must  show  what,  738. 

essential  averments  in.  7  8. 

filing  as  required  by  statute,  738. 

personal  judgment  against  owner,  738. 
correction  of  date  of  furnishing  materials,  738. 
amount  of  land  subject  to  lien  should  be  averred,  738. 
action  by  assignee  of  several  lienholders,  738. 

priority  of  liens,  739,  n. 
form  of  petition  by  contractor  to  foreclose  against  owner,  §  772. 

mistakes  in  description,  739,  n. 

lien  on  leased  premises,  739,  n. 
principal  and  subcontractor  on  same  footing,  741,  n. 
ciisputes  between,  settled  by  arbitration,  741. 
defenses  to  action  to  foreclosure,  5;  774. 

denial  of  knowierlge  of  furnishing  materials,  743. 

general  denial  is  not  disclaimer  of  interest,  742. 

liens  prior  to  plaintiff's,  742. 

goods  consigned  to  head  contractor  from  another  state,  743. 

set-off  against  contractor,  743. 

waiver  of  lien,  743. 

effect  of  giving  note.  743. 

forms  of  answer,  §  775. 

MISCONDUCT  OF  JURY  (see  New  Trial). 

MISJOINDER  OF  ACTION  — 

in  new  cause  set  up  by  amendment.  21. 

series  of  acts  in  publication  of  libel  and  malicious  arrest,  33. 

for  rents  and  forfeiture  of  lease  is  a,  32. 

recovery  of  realty,  injunction  and  for  receiver  is,  33. 

remedy  for,  35.  ^  101. 

it  may  be  by  demurrer  or  answer,  g  101. 

demurrer  will  lie  when,  t^  101. 
vitiates  whole  petition,  ij  101. 

in  one  count,  does  not  deprive  right  to  demurrer,  103-4. 
purpose  of  demurrer  for,  104. 
of  separate  causes  of  action  against  several,  §  103. 

causes  of  action  must  affect  all,  g  102. 
MISNOMER  — 

when  proper  service  is  made,  107. 
not  noticed  on  demurrer,  47  n,  111. 
MISTAKE  (see  Reformation  ;  Rescission)  — 

kinds  of,  for  which  relief  is  granted,  7«9,  1042. 
of  law,  788. 
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MISTAKE  (continued)  — 

money  voluntarily  paid  under,  788. 

relief  granted  in  some  instances.  788. 
of  fact,  relieved  against,  788-89. 

promptness  recjuired,  789. 

when  delay  itu material,  789. 
petition  for  relief  under,  should  contain  what,  789,  1042-43. 
in  judgment,  789,  790,  n. 
in  transmission  of  telegram,  789. 
form  of  answer  to  action  on  contract  claiming,  §  825. 
against  fraud,  when  only,  alleged,  1043. 
must  be  mutual,  1043. 
in  description,  1043. 

allegations  in  such  case,  1043. 
in  name  of  grantee,  1043. 
of  scrivener,  1043,  1044. 

in  omission  of  premises  in  instrument,  1042. 
considered  made  as  of  what  date,  1044. 
omission  of  words  of  inheritance,  1044. 
knowledge  of,  1046. 
cancellation  on  ground  of,  1047. 
form,  of  %)etition: 

to  set  aside  cancellation  of  judgment  entered  by  mistake  and  to  re- 
vive same,  §  824. 
MITIGATION  (see  Libel  and  Slander)  — 
in  breach  of  promise,  365. 

in  assault  and  battery  may  be  shown  under  general  denial,  199. 
shown  under  general  denial,  78,  732. 

MONEY  HAD  AND  RECEIVED  — 
nature  of  the  remedy,  §  826. 

no  element  of  contract  in,  792. 

may  be  employed  when,  792-93. 

demand  necessary,  79-3. 
money  paid  as  substitute  for  bail.  793,  798,  n. 

under  illegal  contract,  793,  798.  n. 

under  rescinded  contract,  793.  794. 

on  void  executory  contract,  793. 

■when  failure  of  consideration,  793. 

paid  to  lavored  shipper,  793. 

paid  under  false  representations,  793-94. 

surplus  of  collaterals,  794. 
suit  against  defaulting  treasurer,  794. 
transformation  of  tort  into  implied  promise,  794. 
bailor  for  breach  of  contract  of  bailment,  794. 
proof  of  payment,  793,  n. 
rules  of  pleading,  §  828. 

the  common-law  (-ount,  794,  798,  n. 

request  or  demand,  794. 

general  denial  raises  what,  794. 
involuntary  payment  of  illegal  demand,  798. 

involuntary  when,  798. 
forms  of  petition: 

for  money  received  by  defendant  to  be  paid  to  plaintiff,  §  829 

for  loaned  money,  §  830. 

by  accommodation  maker  of  promissory  note  who  has  paid  the 
same,  ^  831. 

for  money  paid  out  and  expended  for  use  of  defendant,  >;  833. 

by  tenant  in  common  against   co-tenant  to  recover  his  proportion 
of  rents,  i^  833. 

for  money  deposited  on  contract  for  purchase  of  real  estate,  §  834. 

for  money  illegally  received  in  lieu  of  bail,  g  835. 

MORTGAGE  (see  Foreclosure)  — 
declaring  deed  a,  JJ  600. 

intention  of  narties   5ofi. 
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MORTGAGE  (continued)  — 

release  of  equity  of  redemption  by  parol,  556. 
deed  to  trustee  as  collateral  security,  556. 
against  whom  maintainable,  556. 
decree  niHv  operate  as  conveyance,  557,  n. 
form  of  petition  where  there  is  verbal  agreement,  §  601, 
reformation  of,  J^  602. 

mistakes  in  description  or  execution,  557-58. 
in  name,  558. 
against  whom,  558. 
in  foreclosure,  558. 
action  to  redeem,  JJ  603. 

who  may  sustain,  558-59. 
time  given  in  foreclosure,  559, 

MOTION  — 

defined,  §117. 

to  compel  election,  22. 

to  substitute  lost  papers,  70. 

to  strike  renly  from  files,  §  92. 

remedy  for  formal  defects,  i;?  117. 

several  objects  may  be  combined,  §  117. 

when  filed  to  petition  defendant  not  in  default,  §  117. 

as  to  jurisdiction,  ^118. 

to  dismiss  for  want  of,  114. 
to  quash  summons,  114. 
when  waiver  of  jurisdiction,  114. 
form  of,  to  quash  summons  and  to  dismiss,  §  119, 
should  be  specific.  §  120. 
to  strike  out,  §  121. 

discretionary,  115. 

evidential  facts  or  arguments,  115. 

what  may  be  stricken  out,  115. 

reply,  115. 

new  matter  in  amended  pleading,  115, 

frivolous  answer,  116. 

form  of,  116. 
to  strike  from  files,  §  122. 

what  subject  to,  116. 

must  be  confined  to  matters  of  form,  116. 

pleading  not  filed  within  rule,  116. 
to  make  definite  and  certain,  §  123. 

will  reacli  what  matters,  117. 
security  for  costs,  118. 
notice  of  filing,  §  125. 

rules  as  to,  118. 
to  vacate  injunction,  §  683.     See  Injunction. 

MUNICIPAL  CORPORATION  (see  Assessments;  Villages  and   Ham 
LETS ;  Change  of  Grade  ;  City  Solicitor)  — 
constitutional  and  statutory  provisions  as  to,  800. 
divisions  and  classes,  800. 
classes  and  grades,  801. 

advancement  of,  807-8. 
annexation  of  territory  to,  806. 

enlargement  of  territorial  area  of,  806. 

proceeding  same  as  in  organization  of  villages,  806.     See  VILLAGES 
AND  Hamlets. 
corporate  capacit\-  to  be  averred,  808. 
grade  and  class  to  be  averred.  808. 

judicial  notice  taken  of,  80S. 
unconstitutional  laws  relating  to,  how  questioned,  803, 

averments  as  to,  8U9-10. 

by  quo  icarranto,  810.     Sec  Quo  Warranto. 

acts  of  boards  or  officers  under,  810. 
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MUNICIPAL  CORPORATION  (continued)  — 

ousting  officers,  810. 

annexation  of  territory,  810-11. 

by  mandamus,  814-15. 

by  injunction  when  private  right  intervenes,  813. 

against  city  clerk  to  prevent  certification  of  ordinance,  814. 
restraining  assessment  levied  under,  814. 
restraining  improvement,  814. 

by  action  on  contract,  815. 

by  action  on  assessment,  815. 
liability  in  damages,  f?  815. 

not  liable  for  negligent  acts  of  officers  and  agents  when,  816. 

fire  (iepartment,  816. 

destruction  by  mob,  816. 

firing  cannon  in  street,  816. 
when  liable  in  damages,  §  8(i0. 

violation  of  contracts,  816. 

invasion  of  private  property,  816. 

for  failure  to  keep  street  in  repair,  817, 

for  injury  from  obstruction  of  street,  818. 
essential  averments,  819,  n. 

from  change  of  grade,  819.     See  Change  of  Grade. 

form  of  petition  for  damages  for  change  of  grade,  g  867. 
inquiry  by,  into  damages  to  private  property  from  improvement,  832. 

plans  and  specifications  for  improvement,  822. 

notice  to  property  owner  of  improvement,  822. 

filing  claims  for  damages,  823. 

written  application  to  court  for  jury,  823. 

nature  of  proceedings  in  court,  828. 

form  of  petition  to  assess  compensation,  ^  869. 
injunction  to  restrain  misapplication  of  funds  of,  824. 

or  the  execution  or  performance  of  illegal  contract,  824. 

brought  by  city  solicitor,  824. 

against  whom  brought,  824. 

when  solicitor  fails  to  bring  suit.  825. 
levying  assessments  by,  §  872.     See  ASSESSMENTS. 
acfsion  upon  contract  by,  831. 

averment  of  adoption  of  resolution,  831. 

for  expenditure  of  money,  831. 

certificate  as  to  money  in  treasury,  831. 
form  of  application  to  assess  compensation  in  condemnation  proceed' 
ings,  §  877. 

N. 

NAMES  — 

of  parties  to  suit.  46-48. 

how  designated,  47. 

remedy  for  defect  in,  47. 

initials,  47. 

when  ignorant  of.  47,  48. 

general  I}-  known  by,  48. 

words  "and  otiiers,"'  48. 

of  pleading  not  controlling,  127. 

NECESSARIES  (see  Infant)  — 
liability  of  infant  for.  625. 

NEGATIVE  PREGNANT  — 
defined,  S^  73. 
denial  of  value,  80. 

of  payment,  80. 
objection  to.  how  made,  80. 

may  be  by  motion,  80. 
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NEGLIGENCE,  GENERALLY  (see   Assumption    of    Risk;    Defective 
Machinery  and  Appliances;  Contributory  Negligence;  Negli- 
gence  OF   Master;   Carrier  of  Passenger;   Common  Carrier; 
Animals  ;  Fellow-servants)  — 
actionable  negligence  defined,  f?  914. 
person  performing  lawful  act  liable  when,  881. 
negligence  of  plaintiff,  will  not  preclude  recovery,  when,  831. 
in  transmission  of  message,  881. 
agricultural  society  liable  when,  881. 
doctrine  of  imputed.  882. 

liability  of  owner  of  building  for  injury  from  ice  and  snow  to  one  on 
street,  886,  n. 
for  nuisance  on  premises,  886,  n. 
liability  of  land-owner  for  unsafe  condition  of  premises,  888,  n. 
for  excavations  in  foot-way,  888,  n. 
for  excavations  in  sidewalks  for  coal  vaults,  887,  n. 
liability  for,  to  one  rescuing  another  from  danger,  896.  c. 
the  term  "general  allegation  of  negligence"  discussed,  §  916. 

conflict  of  opinion  on  the  propriety  of,  §  916. 
a  conclusion  of  law  or  fact,  §  916. 
how  pleaded,  ^  916. 

facts  should  be  particularly  set  forth,  883,  884. 
"general  allegation  of  negligence"  characterizes  facts,  884. 
does  not  state  any  fact,  884. 

subject  to  motion  to  make  definite  and  certain,  884. 
fatal  when,  884,  n. 
good  only  against  demurrer,  884. 
averment  of  particular  act  furnishes  predicate  for  proof  of  inci; 

dental  facts,  884. 
petition  containing  substantial  elements,  884,  n. 
acts  and  omissions  of  defendant  must  be  stated,  885,  n. 
negligence  of  servants  should  be  definitely  alleged,  8S5. 
legal  duty  or  obligation  should  be  sliown,  885. 

the  facts  showing  same  essential,  885. 
illustrations,  885.  .■ 
defenses  to  actions  for,  §  932.    See  Contributory'  Negligence. 

denial  of  act  charged,  alleging  commission  by  third  person,  904. 
forms  of  petition: 

against  lot-owner  for  injury  through  neglect  of  independent  con- 
tractor failing  to  cover  coal  vaults  in  sidewalk,  §  918. 
for  leaving  hole  uncovered  on  premises,  §  919. 
against  lailroad  company  for  failure  to  furnish  suitable  platform 

for  boarding  car,  §5  920. 
averment  as  to  suddenly  starting  train,  §  920. 
for  injuries  by  being  run  over  in  vehicle,  ^  921. 
against  contractor  for  leaving  trench  in  street  open  and  unguarded, 

g  922. 
for  injury  to  person  about  to  take  passage  from  negligent  posting 

of  incorrect  notice  of  the  arrival  of  trains,  g  923. 
for  injury  to  passenger  by  failure  to  give  proper  time  to  alight, 

§924. 
by  passenger  for  injury  sustained  by  being  compelled  to  pass  over 

another  train  in  boarding  train,  §  925. 
for  injury  wliile  attempting  to  rescue  another  from  danger,  §  926. 
averment  as  to  unlawful  rate  of  speed  in  violation  of  ordinance, 

§926. 
averment  of  failure  to  blow  whistle  or  sound  bell  at  crossing,  §  926. 
by  passenger  for  injury  by  leaping  from  car,  ^  927. 
by  express  messenger  against  railroad  company,  §  928. 
by  postal  clerk,  f?  929. 

for  injury  wliile  crossing  tracks  in  approaching  depot,  §  930. 
for  injury  to  person   in  vehicle  at  street  crossing  from  negligent 
backing  of  train,  §  931. 
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NEGLIGENCE,  GENERALLY  (continued)  — 
forms  of  answer: 

by  railroad  company  averring  knowledge  of  movement  of  trains, 

§933. 
setting  up  bad  health  of  plaintiff  prior  to  injury,  §  984. 

NEGLIGENCE  CAUSING  DEATH  (see  Negligence  Generally) — 
statutory  remedy,  833-34. 

strictly  construed,  834. 
resulting  from  intoxication,  834. 
act  committed  outside  of  state.  834. 
action  may  be  sustained  when,  834. 
from  sale  of  poison,  834. 
action  for,  hy  whom  prosecuted,  834. 

personal  representative,  834. 

existence  of  persons  entitled  to  damages  issuable,  834. 

names  to  be  stated  in  petition,  835. 

ages  and  residence,  835. 

extent  of  dependence,  835. 

by  mother,  835. 

M^here  decedent  lives  short  time,  835, 

next  of  kin  includes  husband,  835. 

for  benefit  of  illegitimate  child,  835. 
damages  do  not  go  to  estate.  835. 
reference  to  statute  not  necessary  in  pleading,  836. 
all  essential  facts  to  be  stated,  836. 
action  for,  may  be  sustained  against  county,  836. 

against  receiver  of  railroad,  836. 

against  municipal  corporation,  836. 
damages  resulting,  how  measured,  836. 

affections  and  sentiment  excluded,  837. 

ability  of  decedent  to  earn,  837. 

prospective  damages,  837,  838. 

proof  of  direct  and  actual  injury  not  essential,  837. 

nominal  damages.  S37. 
damages  how  averred.  836,  837. 
injury  to  business  to  be  specially  alleged,  838. 
evidence  of  marriage  in  mitigation,  838. 
forvis  of  2)etition: 

against  railroad  company  for  negligently  starting  train  —  causing 
death,  §  838. 

for  death  caused  by  locomotive  running  over  person  while  walk- 
ing along  street  and  across  track,  §  883. 

for  death  of  brakeman  caused  by  defective  brakes,  §  884. 

for  death  of  section-hand,  while  fastening  rails  together,  by  ap- 
proaching train,  §  885. 

for  death  of  passenger  caused  by  car  leaving  track,  §  886. 

for  death  of  brakeman  caused  bv  open  switch  and  failure  to  place 
lights,  §  887. 

for  death  of  brakeman  caused  by  backing  cars  on  him  while  de- 
taching cars,  g  888. 

for  death  of  passenger  by  falling  from  train  through  failure  to 
Dlace  light  on  car  platform  —  being  run  over  bv  another  train, 
§  889. 

for  deatii  caused  by  train  running  into  vehicle  at  crossing,  i;  890. 

for  death  of  employee  (car  inspector)  caused  by  open  switch,  g  891. 

for  death  from  drowning  from  steam  railway  ferry-boat,  {^  893. 

against  druggist  for  negligent  sale  of  poison  causing  death,  g  893. 
forms  of  answer: 

bv  railroad  compar;v  that  switch  was  left  open  by  unknown  per- 
"son,  §  894. 

of  averment  of  contributory  negligence,  §  894. 

of  general  denial  by  company,  j;  894. 
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NEGLIGENCE  CAUSING  INJURY  TO  PROPERTY  — 
averments  in  actions  for,  gj;  985,  915,  916,  9'62, 
from  fire  from  locomotive,  906. 
from  mill,  906. 

intervening  causes  as  defense,  906. 
fire  escaping  to  neighbor's  premises.  907,  n. 
liability  of  natural-gas  company  for  escaping  gas,  908,  n. 
forms  of  petition: 

for  negligently  setting  fire  to  woodland  so  that  it  spreads  upon 

neighbor's  farm,  i^  9;)6. 
for  negligently  permitting  natural  gas  to  escape,  §  937. 
for  negligent  excavations  near  building,  §  938. 
against  owner  of  vehicle  for  negligently  driving  against  another 

vehicle.  §  939. 
for  failure  to  jirotest  bill  of  exchange.  S  940. 

against  railroad  company  for  collision  with  horse  and  wagon  at 
street  crossing,  i^  941. 

NEGLIGENCE   OF   MASTER  (see  Assumption  of  Risk  ;  Contributory 
Negligence:    Defective  Machinery  and  Appliances;  Fellow- 
Servants  ;  Negligence  Generally  ;  Negligence  Causing  Death  : 
Railroad  Company;  Master  and  Servant)  — 
duty  of  master  to  servant,  ^  896. 

safe  and  suitable  machinery  to  be  supplied,  852. 

reasonable  protection  only  required,  852. 

in  the  selection  of  fellow-servants,  852,  854,  864,  n. 
knowledge  of  inadequate  force,  864.  n. 

guarding  emploj'ees  in  repairing  tracks,  852.  n. 

as  to  improved  equipments  and  new  devices,  858. 

shifting  dut}',  852. 
responsibility  for  acts  of  servant,  852-53. 
actions  for,  by  servant,  852. 

averment  of  relationship,  852. 

averment  when  injury  caused  by  act  of  servant,  853. 

negativing  relationship  of  fellow-servants,  852. 

liability  for  injury  in  another  state,  852. 

for  injury  of  minor  son  of  employee  called  to  assist,  853-54. 

for  injury  to  brakeman  in  collision,  854. 

for  injury  to  hand  in  charge  of  foreman,  855. 

contributing  to,  855. 
respondeat  superior,  vvhen  not  applicable,  §  899. 

when  servant  engaged  in  independent  employment,  856. 

when  master  retains  control  over  mode  of  performance  of  work,  856. 

where  work  authorized  necessarily  produces  injury,856. 

where  injury  could  have  been  anticifiated,  856. 
liability  of  mine  owner  for  want  of  proper  supports,  856. 
assumption  of  risk  by  servant,  852.  856.     See  ASSUMPTION  OF  RlSK. 

.averment  as  to  want  of  knowledge,  856-57. 

allegation  as  to  non-assuiuj)tion.  857. 

continuing  in  service  with  knowledge,  857. 

communication  of  danger  to  master,  857. 

knowledge  of  regulations   857,  n.,  858,  n. 
of  dangerous  machinery,  857.  n. 
of  continued  negligence  of  fellow-servant,  858,  n. 
essential  averments  in  petition,  857. 

violation  of  master's  duty,  857. 

performance  of  duties  by  servant,  857. 

ignorance  of  danger,  857-58. 

allegations  as  to  defective  machinery,  §  901.     See  DEFECTIVE  Ma- 
chinery and  Appliances. 
injury  caused  by  violation  of  instructions,  863. 
duty  as  to  furnishing  employees,  864,  n. 
knowledge  of  inadequate  force,  864,  n. 
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NEGLIGENCE  OF  MASTER  (continued)  — 

negligence  of  superior  servant  should  be  shown,  865,  n.,  809,  u. 
duty  of  company  as  to  rules,  879,  n. 
forms  of  petition: 

by  fireman  for  injury  sustained  while  coupling  cars  under  orders 
of  superior  servant,  which  was  no  part  of  his  employment,  g  903. 
for  injury  from  explosion  of  boiler  of  locomotive,  g  903. 
by  switchman  and  car-coupler  for  injury  while  coupling  cars,  §  904. 
by  workman  in  charge  of  foreman  for  injury  while  unloading  cars, 
caused  by  negligence  in  failing  to  furnish  proper  tools  and  ap- 
pliances, §  905. 
petition  by  engineer  for  negligence  of  conductor  in  causing  col- 
lision, §  906. 
averment  as  to  knowledge  of  schedule  of  trains,  §  906. 
by  employee  of  manufactory  against  railroad  company  for  injury 
from  negligent  backing  of  cars  against  cars  standing  on  track 
of  manufactory  under  which  plaintiff  was  at  work,  §  907. 
by  brakeman  for  injury  sustained  by  derailment,  §  908. 
form  of  averment  as  to  defectively  constructed  trestle,  §  908, 
by  employee  against  company  for  personal  injury  resulting  from 

collision,  §  909. 
by  engineer  lor  injury  from  collision  by  jumping  from  train,  §  910. 
averment  as  to  negligence  of  train-dispatcher,  §  910. 
by  employee  against  employer  for  injury  caused  while  blasting  fur- 
nace, g  911. 
by  employee  for  injury  from  explosion  of  boiler  —  defective  con- 
struction, §  913. 
form  of  answer  of  company  that  employee  was  injured  by  his  own 

negligence  in  disobeying  rules,  §  918. 
special  averment  of  damages,  t^.i^  910,  911. 
special  averment  of  want  of  knowledge,  861. 

NEGOTIABLE  INSTRUMENTS  (see  Bills  and  Notes). 

NEWLY-DISCOVERED  EVIDENCE  (see  New  Trial). 
NEW  MATTER  (t^ee  Reply)  — 

NEW  PARTIES  — 

may  be  made  by  amendment  on  appeal  when,  1172. 
NEW  TRIAL  — 
defined,  §  1850. 
motion  for,  essential  to  review  evidence,  §  1241. 

in  finding  of  fact  made.  1188. 
purpose  of,  1194-95. 

error  cannot  be  prosecuted  without  motion  for,  1195. 
not  granted  upon  technical  grounds,  1195. 
order  granting,  not  reviewable,  1195. 
motion  for,  when  necessary   §  1251. 
for  irregularity,  g  1252. 

must  have  affected  judgment,  1196. 

illustrations,  1196-97. 
for  misconduct  of  jury  or  prevailing  party,  i?  1253. 

separation  of  jurors,  1197. 

disclosures  by  jurors.  1197. 

treating  jurors,  1197. 

ofiBcers  talking  to  jury,  1197. 

counsel  reading  matter  not  in  evidence,  1198. 

attempt  to  corrupt,  1198. 

refusal  to  testify.  1198. 

impeaching  verdict  of  jury,  1198. 
by  their  own  affidavits,  1198. 
for  accident  or  surprise,  *?  1254. 

discretionary  with  court,  1198, 

what  applicant  must  show,  1199. 

error  or  neglect  of  counsel,  1199. 

various  illustrations,  1199. 

90 
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NEW  TRIAL  (continued)  — 

for  excessive  damages,  §  1255. 

must  evince  prejudice  or  corruption,  1200. 

granted  upon  condition  of  remittitur,  I'^OO. 
for  error  in  assessment  of  recovery,  §  1256. 
when  judgment  or  verdict  contrary  to  evidence  and  law,  §  1257. 

rules  to  be  observed,  1200-1. 
for  newly-discovered  evidence,  §  1258. 

discretionary,  1201. 

time  within  which  motion  may  be  made,  1201. 

vigilance  required,  1201. 

rules  governing  motions.  1201-2. 

affidavits  should  be  filed,  1202. 

bill  of  exceptions  should  contain  new  evidence,  1202. 
for  errors  of  law,  §  1259. 
form  of  motion  for,  §  1260. 
not  granted  for  smallness  of  verdict,  §  1261. 
application  for,  by  motion,  §  1262. 

sustained  by  affidavits,  1203. 

may  be  made  by  both  parties,  1203. 

causes  for  must  be  enumerated,  1204. 

refusal  of  when  no  i-easons  assigned,  1203. 

must  be  made  when,  §  1263. 

for  nevvlj'-discovered  evidence,  1204. 

after  term,  §  1264.  , 

made  by  petition,  1204-5. 

may  be  tested  by  demurrer,  1205. 

NON-RESIDENT  (see  Attachment)  — 
action  against,  where  brought,  §  41. 
where  all  defendants  are,  41. 
where  both  plaintiff  and  defendant  are,  41. 
wife  of,  cannot  intervene  in  attachment,  216. 

NONSUIT  (see  Error;  Bills  of  Exception). 

NOTICE  — 

bona  fide  purchaser  must  deny,  1006,  n. 

NUISANCE  (see  Injunction)  — 
defined,  §  942. 

action  for,  abates  on  death,  911-12. 
remedies  for,  912. 
action  for  damages,  912. 

special  damages  for  public,  912,  912,  n. 

several  injuries,  damages  caused  by  each,  913. 

damages  presumed  when,  912. 

averments  as  to  act  innocent  in  itself,  912. 

all  facts  to  be  alleged,  912. 

negligence  need  not  be  charged,  912,  n. 

owner  of  property,  not  in  possession,  912. 

actual  damages  recoverable  by  whom,  912-13. 

liability  of  owner  placing  upon,  91.8. 

suffering,  to  be  created  by  another,  913. 

for  diversion  of  water,  913,  914. 

changing  course  of  stream  or  surface  water,  913,  914. 

interference  with  percolating  waters,  913. 

drawing  off  water  by  digging  well,  913. 

flowing  back  waters  by  dam,  913. 

discharge  of  fireworks  in  streets,  914. 

when  affecting  health,  914. 

from  stock-yard,  915,  n. 
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NUISANCE  (continued)  — 
remedy  in  equity,  §  949. 

establishing  right  at  law.  917. 

by  prevention  of,  917. 

may  be  pursued  wiien,  917. 

by  private  person,  917-18. 

for  excluding  light  and  air,  918. 

placing  higii  screens  close  to  window,  918. 

obstruction  of  navigable  river,  918. 

construction  of  cemetery  near  dwelling,  913. 

use  of  street  as  coach-stand,  918. 

generating  noxious  vapors  and  smoke.  918. 

joinder  of  several  persons  injured  by,  918. 
injunction  and  damages  joined,  917,  920,  n. 
defenses  to  action  for,  §  952. 

prescription,  921. 
forms  of  petition: 

for  damages  for  operating  tannery,  g  944. 

for  damages  for  keeping  of  stock-yards,  §  945. 

for  obstructing  right  of  way,  §  947. 

for  removal  of  party-wall,  §  946. 

for  projection  of  building  over  land  of  another,  t-  948. 

to  enjoin  discharge  of  surface-water  upon  land  of  another,  and  for 
damages,  g  950. 

allegations  charging  that  brewery  is  a  private  nuisance,  prayer  for 
injunction,  and  special  injury  to  individual,  g  901. 

o. 

OCCUPYING  CLAIMANT  — 

allowed  for  improvement,  §  1055. 
before  eviction,  1008. 
may  claim  when,  1008-9. 
defense  to  ejectment  not  essential,  1009. 
purchaser  with  knowledge  not  entitled,  1009. 
purchaser  from  judgment  debtor,  1009. 
who  are  not  entitled,  1009. 
effect  of  notice,  1009. 
question  tried  to  jury,  1008,  n. 
election  to  receive  land,  1003. 
effect  of  fraud,  1008. 
form  of  pleading  by,  t^  1056. 

OFFICERS,  SUITS  BY  (see  Parties)  — 
may  sue  as  provided  by  law,  10,  11, 
commissioners,  10. 

on  bond  of  treasurer,  10. 
for  money  due  county,  10. 
for  expense  on  repairing  bridge,  10. 
not  necessary  parties  in  action  on  recognizance.  10. 
not  liable  in  daniagf-s  in  corporate  capacity.  10, 
nor  personally  liable,  10. 
negligence  of,  10. 
master  commissioner,  suit  by,  10. 
township  trustees  may  sue  for  statutory  penalty,  10. 

or  for  use  of  township  lands,  10. 
sherilF  may  sue  surety  on  replevin  bond.  10. 
or  for  conversion  of  attached  property.  10. 
for  price  of  property  sold  at  judicial  sale,  11. 
suit  by  township  clerk,  11. 

discretion  of,  not  controlled  by  mandaiinia,  765. 
to  compel,  to  make  particular  decision,  765. 
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OWNERSHIP  — 
allegation  of.  50. 

implied  on  bills  and  notes,  282,  291,  292. 
denial  of,  286. 
in  conversion,  431,  433. 
allegation  of.  432. 
to  be  averred  in  foreclosure,  554. 
in  suit  on  fire  insurance,  660. 
in  action  for  rescission,  1048. 
averment  of,  in  trespass,  1123. 


P. 

PARTIES  (see  Assignee;  Officers;  Insane  Persons)  — 
how  designated,  3. 

action  brought  by  real  party  in  interest,  5. 
change  wrought  by  code,  5. 
practice  at  law  and  equity  assimilated,  6. 
by  assignee,  6. 
trustee  of  express  trust,  8. 
defined,  8. 
classes  of,  8. 

code  enlarged  its  sense,  8. 
includes  beneficiary  of  contract,  8. 
even  of  verbal,  8. 
husband  and  wife.     See  that  heading. 

wife  may  defend,  11. 
insane  person,  defense  of,  11. 
joinder  of  parties.  11.     See  Joinder  of  Parties. 
who  may  be  made  defendant.  12. 
necessary  parties,  12. 
proper  parties.  12. 

where  obligation  joint  and  several,  12. 
one  suing  for  all,  13. 

rule  that  all  must  be  joined  departed  from,  when,  13. 
rule  when  parties  divided  into  classes,  13. 
ordering  parties  brought  in,  13. 
may  be  done  when,  13. 
when  it  is  a  judicial  duty,  13. 

when  it  cannot  be  done  against  will  of  plaintiff,  13. 
misjoinder  of,  13, 

remedy  is  demurrer.  13. 
must  be  special.  13. 
when  by  answer,  13. 
when  waived,  14. 
names  of,  in  petition,  46-48. 
demurrer  for  misjoinder  of,  §  98. 
defect  of,  meaning,  §  99. 
demurrer  for  non-joinder,  102. 
for  defect  of,  should  be  specific,  102. 
one  of  two  joint  obligors,  102. 

personal  representative  not  joinable  with  surviving  partner,  102. 
to  actions  on  bills  and  notes,  g  295. 
by  real  party  in  interest,  280. 
makers  and  indorsers  may  be  joined,  280. 
holder  of  as  collateral,  280. 
holder  for  collection,  280-81. 
indorsee  against  indorsers.  281. 
agent  having  possession,  281. 
person  holding  in  trust,  281. 
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PARTIES  (continued)  — 

by  president  of  bank,  281. 
payee  guarantying  payment.  281. 
holder  of  unaccepted  check,  281. 
principal  and  agent,  281-82. 
in  actions  on  bonds,  g  346. 

real  party  in  interest,  321. 
any  one  who  is  injured,  321. 

or  entitled  to  benefit  of  security,  S21. 
the  state,  321. 
code  provision,  321. 

legatees,  321-22.  y 

persons  having  interest  in  attachment  bond,  323.       r 
county  commissioners,  322. 
personal  representatives,  322. 
attachment  bonds,  337. 
sheriff  on  replevin  bond,  35G,  n. 
in  action  for  contribution,  ^  4.56, 
all  liable  to  contribute,  422. 
])ersonal  representatives,  422. 
insolvent  principal  or  co-surety,  422. 
sureties  paying  debt  jointly,  422. 
surety  on  official  bond,  422. 
devisee  and  executor  may  be  joined,  422. 
surety  against  co-surety  to  establish  trust,  423. 
to  action  for  conversion,  J^  463. 

administrator  for  property  converted  during  life  of  decedent,  480- 

31,  435,  n. 
debtor  sending  money  to  creditor  by  express,  430. 
by  one  having  possession  under  bill  of  lading,  431. 
by  consignor  for  non-delivery  of  property,  431. 
by  lessee  in  possession,  431. 
to  actions  on  covenants  in  deeds,  §  475. 

heir,  assignee  or  grantee  on  those  running  with  the  land,  443. 
jiersonal  representative,  when  proper  party,  443-44. 
on  covenants  divisible,  444. 
assignee  of  reversion,  444. 

person  to   whom  conveyance  made  in  covenants  of  seizin,  war- 
ranty and  against  incumbrances,  444. 
right  to  make  those  claiming  adverse  interest,  444. 
to  action  to  foreclose  mortKage,  §  570. 
plaintiffs  only  proper,  516. 
ordering,  brought  in,  516. 
real  party  in  interest,  516, 
pledgee,  516,  517. 
all  interested  persons,  516,  517. 
when  lienholders  are  numerous,  517. 

administrator,  517. 

attaching  creditor,  517. 

several  holders  of  notes,  517. 

junior  mortgagee,  517. 

owner,  when  mortgage  pledged,  517. 

trustee,  518. 

beneficiaries,  518. 
defendants: 

all  having  claims,  518. 

mortgagor,  518. 

minors,  518. 

widow,  518. 

wife,  518-19. 

heirs  and  devisees,  519. 

beneficiaries,  519, 

administratvU-,  519. 
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PARTIES  (continued)  — 

defendants  (continued): 

mortgagor  after  conveyance,  519-20. 

mortgagee  after  assignment  of  mortgage,  520. 

junior  mortgagee,  520. 

lienholders,  520. 

material-men,  520. 

holder  of  judgment  lien  acquired  pendente  lite,  520, 

tenants  in  common,  520-21. 

purchaser  assuming  payment,  521. 

several  purchasers,  521. 

persons  claiming  under  judicial  sale,  521. 
to  actions  for  fraud,  {^  604. 

those  not  parties  to  instrument,  '560. 
corporation,  560. 

trustee  for  fraud  on  cestui  que  trust,  560. 
person  defrauded,  561. 
wife  joining  deed  with  husband,  561. 
joint  purchasers,  561. 

those  having  neither  legal  nor  beneficial  interest,  561. 
to  actions  to  set  aside  fraudulent  conveyances,  g  621. 
creditor  has  the  right  by  statute,  578, 
execution  debtor,  578. 
vendor  and  vendee,  578. 

judgment  creditor  of  insolvent  corporation,  579. 
to  action  for  gaming,  j^  633. 
any  one  losing  money.  592. 
or  dependent  upon  loser  for  support,  592. 
third  person,  592. 
joining  owner  of  building,  592. 
assignee  of  right,  592. 
partner,  592. 
to  action  on  guarantj',  §  641. 

when  guarantor  becomes  original  contractor,  593. 
guarantor  joined  with  maker  of  note,  598. 
guarantor  of  subscription,  598. 
assignee  of  guaranty,  598. 
to  action  on  life  insurance  policy,  §  717. 
by  administrator  when,  §  717. 
rescission  by  one  not  a  party  to,  J5  717. 
to  action  for  sale  of  intoxicating  liquor,  g  729. 

husband,  wife,  child,  parent,  guardian,  etc.,  may  sustain,  697. 
child  born  after  death  of  father,  698. 
against  owner  of  premises,  697. 

any  one  contributing  to  cause  intoxication  liable,  699. 
mother  of  adult  son,  699. 
to  action  on  lien,  §  770. 

assignee  may  maintain,  736. 
to  foreclose,  786. 
contractors,  7a6. 

subsequent  purchaser  or  incumbrancer,  736. 
prior  lien  holder,  736. 
to  partition,  §  954. 

tenants  in  common  and  coparceners,  92-3. 

tenant  for  life,  923. 

person  having  right  of  entry.  923. 

owner  of  fee  subject  to  executory  devise,  923. 

guardian,  923,  924. 

person  owning  moiety,  923. 

reversioner  and  remainder-man,  923. 

railroad  company,  923. 

members  of  unincorporated  company,  923. 

person  not  having  possession,  923. 
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PARTIES  (continued)  — 

one  owning  interest  in  land  syndicate,  924. 
all  interested  should  be  made,  924,  926. 
wife  of  tenant  in  common,  924. 
personal  representative,  924. 
religious  societies,  926. 
to  action  by  partnership,  933. 
dormant  partner,  938,  n. 
action  to  quiet  title,  §  1039. 

by  one  in  possession  by  himself  or  tenant.  992. 
by  tenant  in  common  against  co-tenant,  993. 
by  judgment  creditor,  993. 
by  executor,  993. 
vendee  of  judgment  debtor,  993. 
by  mortgagee  when,  993. 

person  holding  equitable  title  as  defendant,  997. 
to  action  for  recovery  of  possession  of  realty,  §  1044. 
parties  plaintiff: 

tenants  in  common,  998. 
joinder  of,  998. 

by  reversioner,  998. 

by  pretermitted  heirs,  998. 

by  personal  representative,  993. 

by  county,  99a. 

by  trustee,  998. 

husband,  998-99. 

mortgagee  cannot  sustain,  999. 

nor  one  holding  title  under  contract,  999. 

nor  trustees  of  religious  society,  999. 

joinder  of  party  not  having  title,  999. 

parties  having  hostile  title,  999. 
defendants: 

against  occupant  only,  999. 

person  claiming  title  of  tenant,  999. 

joinder  of  occupants  of  different  parts,  999. 

landlord  and  defendant  proper,  999. 

nominal,  may  be  made  co-plaintiff,  999-1000. 

intervention  by  one  asserting  paramount  title,  1000. 

any  one  claiming  interest  may  be  made,  1000. 
to  suit  for  reformation,  §  1094. 

when  to  correct  desciiption  running  through  several  deeds,  1041. 
by  grantee  in  his  own  title,  1041. 
recorder  not  proper,  1041. 
against  innocent  purchaser,  1041. 

judgment  creditor  is  not,  1042. 
husband  and  wife,  1042. 
to  suit  for  rescission  and  cancellation,  §  1100. 
all  whose  rights  affected,  1047. 
to  set  aside  sheriff's  deed.  1047. 
all  grantees  whose  title  assailed,  1047. 
fraudulent  grantor,  when  not  proper,  1047. 
vendee  and  vendor,  1047. 
to  suit  for  specific  performance,  g  1133. 
confined  to  immediate,  1076. 

exceptions,  1076. 
one  holding  under  contract  of  purchase,  1076i 
assignee  of  vendor,  1076. 
creditors  of  vendee,  1076. 
personal  representative,  107G. 
heirs,  1076-77. 
wife,  1077. 
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PARTIES  (continued)  — 

trustee  liolding  bare  legal  title,  1077. 
agent  in  suit  against  principal,  1077. 
to  actions  on  trusts,  §  1190. 
to  action  for  waste,  §  1203. 

PARTIES  IN  ERROR  — 

jurisdiction  not  acquired  when  a  defect  in,  §  1269. 

all  interested  should  be  made,  1213. 

when  one  is  plaintiff  and  others  cross-petitioners,  1213. 

%vhen  judgment  against  one  of  two  joint  defendants,  1213. 

all  joint  defendants  must  be  made,  1213. 

omitted  party  may  be  added  by  amendment,  1213. 

effect  of  omission,  1213. 

failure  to  serve  in  trial  court,  1213. 

heirs  or  personal  representative  may  become.  1213-14. 

facts  showing  privity  should  be  alleged,  1214. 
want  of,  waived  when,  1214. 

PARTITION  — 

a  civil  action,  §  953. 

proceeding  in  rein,  922. 

statutory,  not  conclusive  of  equitable,  922-23. 

venue  of,  924. 

of  action  to  set  aside  decree  in,  924. 
nature  of  title  to  be  alleged,  924. 

of  defendant,  924,  n. 

manner  of  derivation.  925. 
limitation  to  action  for,  925. 

averment  of  payment  of  debts  to  avoid,  925,  927. 
controverting  title  in,  925. 
premises  to  be  described  in  petition  for,  926. 
interests  of  parties  to  be  averred,  926. 
recovery  of  rents  and  profits.  926. 
verification  of  petition  where  several  join,  926. 
order  to  whom  directed,  927. 
when  piemises  not  capable  of  division,  927. 
return  and  approval  of  order,  927. 
unanimous  report  by  commissioners  not  essential,  927. 
election  to  take  premises,  927. 
amicable,  928. 
parol,  92S. 

demurrer  to  petition  for,  928. 
defendant  should  plead  interest.  928. 
defendant  may  controvert  title,  928,  925,  931.  n, 
election  of  widow  to  be  endowed  out  of  proceeds,  ?  066a. 
form: 

of  petition,  §  957. 

of  allegation  requiring  account  for  rents,  g  958. 

of  answer  setting  up  interest  and  joining  in  prayer,  ^  958. 

of  answer  by  guardian,  i  963. 

of  answer  setting  up  advancement,  §  964. 

of  answer  claiming  interest  under  will,  g  965. 

of  answer  and  cross-petition  claiming  title  under  contract  of  pur- 
chase from  decedent,  fc$  966. 

PARTNERSHIP  (see  Accounting)  — 

accounting  between  partners,  157-60. 

may  sue  by  firm  name.  932. 

what  is  a  sufficient  allegation  of,  932-33,  934. 

must  be  in  body  of  petition,  933. 

illustrations,  9>'6. 
liability  of  members,  939. 
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PARTNERSHIP  (continued)  — 
suit  by,  932-33, 

managing  partner,  933. 

surviving  partner,  933. 
actions  between  partners,  §  969. 

for  balance  on  accounting,  984. 

for  breach  of,  934. 

of  contribution  upon  paying  firm  debt,  934,  n. 

for  services  rendered,  934,  n. 

to  restrain  violation  of  contract  of,  935. 

where  one  is  member  of  two  firms,  935. 
action  against,  §  973. 

may  be  sued  how,  937-38. 

domestic,  938. 

foreign,  938,  939. 

against  individual  adopting,  name,  938. 

what  is  a  sufficient  allegation  of,  938. 

attachment  against  non-resident,  939. 
liability  for  fraudulent  representations  of  one  member  of,  938. 

for  torts  of  employee,  938-39. 
charging  special  as  general  partner,  939. 
suit  against,  for  money  loaned  one  member  of,  939, 
personal  representative  of  one  member  joined  with  survivor,  939. 
suit  continued  against  survivor,  939. 
amendment  substituting  individual  names,  939. 
action  for  tort  not  within  scope  of,  940. 
failure  to  allege,  how  taken  advantage  of,  940, 

b}'  general  denial,  940. 

technical  objections  disregarded,  940. 
execution  of  note  by  member  without  authority,  941. 
induced  to  enter  into,  by  fraud,  941. 
objection  by  one  member  that  action  joint,  not  several,  !)41. 

denial  of  equality  of  interest.  941. 

claini  that  paper  was  accepted  for  individual  member,  941. 

liability  of  acts  of  one  member  without  scope  of,  941. 
suit  against,  where  members  reside  in  different  states,  941. 
one  member  may  demur  while  the  other  answers,  941, 
claim  of  individual  set-off  by  member  of,  942. 

when  only  one  is  sued,  942, 
injunction  against  partner  engaging  in  competitive  business,  632. 
forms  of  petition: 

averment  of  partnership  as  plaintiff,  §  968. 

to  collect  amount  due  from  members  of  —  accounting  and  appoint- 
ment of  receiver,  g  970. 

for  dissolution  of,  and  accounting,  §  971. 

by  one  partner  for  recovery  of  amount  due  on  accounting,  §  972. 

averment  when  partnership  is  defendant,  Ji  974. 

by  judgment  creditor  to  subject  interest  of  one  member  to  pav- 
ment  of  judgment  and  for  receiver,  §  975. 

PAYMENT  (see  Account;  Banks)  — 
involuntary  when,  798. 

under  protest,  not,  1118-19. 
what  is  necessary  to  constitute.  1119. 
under  an  unconstitutional  law,  1119. 

PENDENCY  OF  ANOTHER  ACTION  — 
between  same  parties,  how  remedied,  ''!>,  97. 
nui.st  afford  same  relief,  100. 
in  one  ytate,  does  not  bar  action  in  another,  100. 

PEREMPTORY  WRIT  (see  Mandamus). 

PERSONAL  INJURY  (see   Neoligence  Generally;    Negligence   of 
Master;  Negligence  Causing  Death). 
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PETITION  — 

formal  i-equisites  of,  46,  g  48. 

name  of  court  and  county,  46. 
mistakes  in,  how  treated,  46. 
how  remedied.  46. 
names  of  parties,  46-48.     See  Names. 
in  caption,  47. 
how  set  forth,  47. 
remedy  for  defects  in,  47. 
initial  letters  may  be  used  when,  47.     . 
when  yjarty  ignorant  of,  47-48. 
by  name  generally  known,  48. 
signing  or  subscription,  48. 
verification,  49.     See  Verification. 
statement  of  facts,  50,  §  50.     See  Facts. 
statement  of  evidence,  51. 
conclusions  of  law  should  not  be  pleaded,  52,  §  51.     See  CONCLUSIONS 

OF  Law. 
material  allegations  in.  54,  §  52.     See  Material  AlleCxATIONS. 
pleading  statutes,  55,  §  53.     See  Judicial  Notice;  Statutes. 
presumptions  of  law  should  not  be  stated,  57,  ^  55.     See  Presumptions. 
redundant  and  irrelevant  matter  should  not  be  stated,  57,  §  56.     See 

Motions. 
attaching  copies,  58,  t<  57.     See  Attaching  C'opies. 
demand  for  relief,  §  66.     See  Relief;  Prayer. 
pleading  by  copy,  §  58.     See  Pleading  by  Copy. 

PETITION  IN  ERROR  (see  Assignment  of  Error)  — 
filed  to  reverse,  vacate  or  modify  judgment,  §  1270. 
office  of,  1214. 

no  other  pleading  required,  1214. 
demui-rer  cannot  be  filed  to.  1214. 
case  heard  upon  record,  1214. 
when  filed  as  of  right,  1215,  1216. 
wiien  leave  required,  1215,  1216. 
errors  to  be  specifically  assigned  in,  1215. 
order  made  by  trial  court  during  pendency  of,  1216. 
filing  second,  on  same  record,  1216. 
motion  for  leave  to  file,  t^  1^71. 

should  be  accompanied  by  brief,  1217. 

notice  of,  to  be  given,  1217. 

case  may  be  disposed  of  on  merits,  1217. 
transcript  of  final  record,  or  original  papers  to  be  filed  with,  1222. 

will  not  be  dismissed  if  not  accompanied  by,  1222. 
or  bill  of  exceptions,  1223. 

remedy  when  not  filed,  1223. 

may  be  withdrawn  to  print,  1223. 
forms  of: 

petition  in  error  to  justice,  g  1273. 

petition  in  error  from  final  order  made  bv  county  commissioners, 
§  1273. 

petition  in  error  to  court  of  common  pleas  —  filed  in  circuit  court, 
§  1274. 

petition  in  error  to  circuit  court  — filed  in  supreme  court,  §  1275. 

PHYSICIAN  AND  SURGEON  (see  Malpractice). 

PLEADINGS  — 
defined.  44. 
what,  allowed,  44. 
construction,  44-45. 
object  of,  45. 
character  of,  not  determined  by  name,  45. 
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PLEADING  BY  COPY  — 

acfounts  and  instruments  for  unconditional  payment  of  money,  §  58. 
when  attached  become  part  of  petition,  §  58. 
when  this  method  may  be  adopted,  §  58. 
pleader  may  adopt  long  or  short  form,  65. 

PLEDGE  (see  Bailment). 
JPOf^ITIVENESS  (see  Motion)  — 
in  pleading  required,  i  123. 

POSSESSION  — 

in  replevin,  1028-29. 
manual,  in  replevin  not  essential,  1028. 
only,  essential  in  action  to  quiet  title,  993,  994. 
action  by  owner  of  property  not  in,  for  nuisance,  912. 
PRAYER  — 

for  relief,  §  66. 

no  part  of  petition,  71. 

remedy  for  omission  of,  71. 

kinds  of,  71-72. 

when  inconsistent  with  cause  of  action,  72. 

when  plaintiff  entitled  to  some,  72. 

may  be  in  alternative,  72. 

for  injunction  and  personal  judgment,  73. 

regardless  of  prayer.  72. 

for  cancellation  and  general  relief,  71. 

legal  and  equitable  relief,  71. 

will  not  determine  character  of  action,  71. 

PRECIPE  — 

in  foreclosure,  537. 

duty  of  counsel  as  to  summons,  537,  n. 

PRESUMPTIONS  — 

of  law,  should  not  be  pleaded,  57. 
illustrations,  57. 

PRINCIPAL  AND  SURETY  (see  Surety)  — 
contract,  how  construed,  §  978. 
judgment  against,  how  entered,  948.  n. 
certification  of  suretyship  in,  948,  n. 

PRIVATE  CORPORATION  (see  Foreign  Corporation;  Stockholders; 
Unincorporated  Company;  Ciianue  of  Name)  — 
mandamus  exercising  visitorial  power  over,  772.     See  MANDAMUS. 

to  compel  transfer  of  stock  in,  772. 
averment  of  corporate  capacity,  §  990. 

conflict  of  opinion  discussed,  ^5  990. 

courts  hold  it  not  essential,  952. 

in  caption  sufficient.  952-53. 

common-law  doctrine,  951-53. 

does  not  state  cm  use  of  action  unless  made,  953. 

how  made,  953.  955. 

rule  as  to  foreign.  953.     See  FOREIGN  CORPORATION. 

rule  in  New  York,  955. 

form  of,  §991. 
actions  by,  95G. 

must  be  brought  in  the  name  of,  956. 

when  in  hands  of  receiver.  956. 

to  cancel  wrongfully  issued  certificates  of  stock.  050, 

averment  in  action  upon  contract,  956. 

by  association  of  persons  attempting  to  organize,  956. 

on  usurious  contract,  956. 

executory  contract  for  purchase  of  stock,  956. 
actions  against,  95(5-57. 

by  pledgee  of  stock  for  refusal  to  trnnsfer,  956. 


1486  INDEX. 

Hef«renct-3  are  to  pages  unless  otherwise  indicated. 

PRIVATE  CORPOEATION  (continuedj  — 

while  in  tbe  hands  of  retpiver,  957,  1017. 
action  by  stockholder  on  behalf  of,  958. 

general  rule,  958. 

may  protect  rights  when  oflficers  fail,  958. 

demand  upon  officers  to  be  made  when,  958. 
what  must  be  stated  in  pleading,  959. 

for  misappropriation  of  funds,  959. 
personal  liability  of  directors,  961,  964,  n. 
compensation  of  directors,  963,  n. 

cannot  fix  their  own,  968,  n. 
corporate  capacity,  of  questioned,  §  1005. 

inquiring  into  collaterally.  968. 

when  purpose  of,  illegal,  968. 

when  defendant  estopped  from  denying,  968. 

by  general  denial,  968. 

cannot  be  by  demurrer,  968. 

should  be  by  answer,  968, 

by  person  dealing  with,  969. 
franchise  of,  may  be  questioned,  968-69. 
injunction  against,  629. 
plea  of  mil  tiel  corporation,  969. 
corporate  existence  cannot  be  denied  by,  969. 
questioning  authority  of  agents,  969. 
may  avail  itself  of  acts  ultra  rnres  when,  909. 
collateral  inquiry  into  election  of  oflBcers,  909. 
may  be  dissolved  when,  >^  1010. 

petition  for,  should  contain  what,  971. 

suits  prosecuted  by,  after  dissolution,  971. 

suits  against,  after,  971. 

receiver  may  be  appointed,  971-73. 
forms  of  2)etitio7i: 

against  incorporators,  as  partners,  8  993. 

by  stockholder  against  directors  and  officers  for  official  misconduct, 
.     'S  996. 

b}^  corporation  against  its  officers  for  negligence,  §  997, 

against  corporation  for  failure  to  transfer  stock,  g  1000. 

by  stockholder  for  recovery  of  dividends,  §  1001. 

for  dissolution,  §  1011. 

for  chans'e  of  name,  g  1013. 
forms  of  answer: 

setting  up  failure  of  foreign  corporation  to  comply  with  statute, 
§  1007. 

that  plaintiff  is  not  a  corporation,  §  lOOS. 

of  acts  ultra  vires,  §  1009. 

PRIVATE  STATUTE  (see  Judicial  Notice:  Statutes). 

PROCEEDINGS  IN  AID  OF  EXECUTION  — 
nature  of  remedy,  ^  1016. 

should  be  resorted  to  when,  §  1017. 
what  may  be  I'eached,  §  1016. 

purchase-money  due  vendor,  975. 

unpaid  subscriptions,  975,  977. 

salaries  of  municipal  officers,  975. 

mortgage  bonds,  975. 

claims  on  realty,  975-76. 

equities  against  county,  976. 

money  of  inirtner,  976. 

different  claims  in  one  bill,  976. 

pension  money,  976. 

money  due  upon  insurance  |)olicy,  976. 

term  "  claim  "  means  what,  976. 

unliquidated  damages,  978,  n. 
the  petition,  ^  1017. 

averment  as  to  execution.  970-77. 
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PROCEEDINGS  IN  AID  OF  EXECQTION  (continued)  — 

that  debtor  has  not  sufficient  property,  976-77. 
when  debtor  has  other  property,  977. 
subjection  of  interest  of  mortgagor,  977. 
lien  acquired  from  commencement.  977. 
failure  to  obey  order  to  pay  money,  977. 
defendant  cannot  set  up  fraud  against  judgment,  978. 
errors  or  irregularities  in  original  judgment,  978. 
cannot  be  predicated  upon  dormant  judgment,  979. 
expenditures  by  heir  upon  land,  979, 
summary  remedy,  t^  10'21. 

order  requiring  debtor  to  appear  and  answer,  979. 

required  to  answer  questions,  979. 

transfer  of  property  prevented,  979. 
forms  of  petition: 

of  creditor's  bill,  S  1018. 

by  judgment  creditor  against  equitable  assets,  |5  1019. 

PROMISSORY  NOTE  (see  Bills  and  Notes)  — 
defenses  to  action  on,  83. 

denial  of  execution,  and  alternative  claim,  83-84. 

denial  of  execution  and  fraud,  83-84. 

want  of  consideration  and  false  representations,  84. 

PURCHASE-MONEY  (see  Real  Actions). 

Q. 

QUIETING  TITLE  (see  Parties)  — 
action,  by  whom  brought,  §  1039. 

against  whom,  §  1039. 
adverse  claim  should  afifect  present  possession,  993. 
disputed  boundary  line  settled,  993,  996. 
against  tax  sale  and  ditch  assessments,  993. 
possession  only,  need  be  alleged.  993. 

the  usual  averment,  994. 
may  be  brought  by  person  out  of  possession,  when,  994-95. 
equitable  suit  may  be  brought,  994. 

by  one  not  in  possession,  994. 
naked  possession  sufficient,  994,  n. 
what  should  be  alleged  as  to  adverse  interest,  995. 

rule  in  equitable  suit,  995-96. 
defenses,  ^  1041. 

ownership  may  be  denied,  996. 

denial  of  lav/ful  possession  not  sufficient,  996. 

estoppel  fi-om  questioning  validity  of  deed.  997. 

that  remedy  is  ejectment  raised  by  demurrer  or  answer,  997. 

claiming  specific  title,  997. 
form  of  petition,  §  1040. 

QUO  WARRANTO  — 

is  a  civil  action,  2,  980. 

for  usurpation  of  office,  §  1023. 

against  one  assuming  to  act  for  ward  having  no  existence,  980-81. 

when  term  of  office  has  expired,  981. 

person  continuing  in  office  after  term,  981. 
election  cannot  be  contested  in,  981. 

power  of  executive  to  remove  officials  inquired  into,  981. 
constitutionality  of  law  under  which  office  held  determined,  981,  810. 
legality  of  election  of  trustees  of  corporation,  981. 
corporation  compelled  to  recognize  newly  elected  officers,  981. 
title  of  trustees  of  religious  society  determined,  981. 
office  cannot  be  abolished,  981. 
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QUO  WARRANTO  (continued)  — 
usurpation  of  franchise,  981,  982. 

when  affecting  private  interests,  982. 

brought  against  corporate  body,  982. 

when  parties  are  numerous,  982. 
against  persons  unlawfully  acting  as  corporation,  982. 
foreign  insurance  company  acting  without  authority,  983. 
against  corporations,  ^  1026. 

forfeiture  by  non-user,  982. 

determination  of  right  to  exercise  franchise,  982-83. 

when  combination  entered  into,  983. 

engaging  in  unauthorized  business,  983. 

neglect  or  abuse  of  franchise,  983. 

ouster  of,  discretionary,  983. 

cause  of  forfeiture  set  up  in  reply,  983. 

may  be  ousted  of  privileges  exercised  beyond  powers,  983-84. 

when  engaged  in  interstate  traffic.  984. 

rights  of  third  parties  cannot  be  determined,  984. 

when  privilege  has  not  been  exercised  for  twenty  years,  984,  990. 
cannot  be  adopted  to  recover  land,  984. 
who  may  commence,  g  1027. 

supreme  court,  general  assembly  or  governor  may  direct,  984. 

on  relation  of  individual,  984-85. 
may  be  brought  where,  985. 

when  relator  is  private  person,  985. 
the  petition  in,  985. 

for  usurpation  of  office,  985. 

when  name  of  usurper  to  be  given,  985. 
pleadings  same  as  in  other  actions,  985.  , 

notice  required  when  brought  on  leave,  986. 
when  summons  should  be  issued,  986. 

constructive  service  may  be  had.  986,  n. 
defendant  may  demur  or  answer,  990. 

may  set  up  as  many  defenses  as  he  may  have,  990. 

by  person  claiming  right  to  hold  office,  990. 

to  charge  of  continued  usurpation,  990. 
forms  of  petition: 

formal  averments,  §  1030. 

to  oust  foreign  insurance  company,  ^  1031. 

to  test  rights  of  contesting  boards  by  members  on  refusal  of  proper 
officer,  §  1032, 

by  prosecuting  attorney,  for  usurpation  of  office,  §  1033. 

by  prosecuting  attorney  against  persons  assuming  to  act  as  corpo- 
ration, J5  1034. 

to  forfeit  franchise,  §  1035. 

by  private  person  for  usurpation  of  office,  §  1036. 
formal  parts  of  answer,  §  1038. 

R. 

RAILROAD   COMPANY   (see    Negligence    Generally;    Negligence 
Causing  Death;  Carrier  of  Passengers)  — 
forms: 

of  averment  for  negligently  starting  train,  §  882. 

of  allegation  of  defective  brakes,  §  b84. 

of  averment  for  failure  to  place  light  at  switch,  §  887. 

averment  as  to  open  switch,  S  891. 

of  averment  of  collision,  ^§  909,  910. 
must  provide  safe  means  of  access  for  passengers,  889,  n. 
duty  of  traveler  at  crossing,  902,  n. 
relative  rights  of  traveler  and,  902,  n. 
injury  from  fire  caused  by,  906. 
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REAL  ACTIONS  (see  Quieting  Title;  Recovery  of   Possession;  Oc" 
CUPYINO  Claimant)  — 
action  to  recover  purchase-money,  10.  ^  1042. 
vendee  may  set  up  breach  of  covenant,  997. 
must  show  eviction  to  defeat.  997. 

form  of  petition  against  purchaser  of  realty  for  failure  to  complete 
purchase.  §  1043. 
petition  to  complete  contract  for  sale,  §  1057. 
by  survivor  of  one  of  two  parties,  1010. 
by  personal  representative,  1010. 
names  of  contracting  parties  should  be  given,  1010. 
essential  averments  in,  1010. 
jietition  to  sell  entailed  estates,  §  1058. 
essentials  of,  1011. 
parties  to,  1011. 
fornbs  of  petition: 

for  sale  of  real  estate  under  transcript  from  justice,  8  1059. 
against  city  for  recovery  of  value  of  real  estate  apprf)priated  with- 
out making  compensation,  g  1060. 

REAL  PARTY  IN  INTEREST  (see  Parties;  Assignee)  — 
does  not  include  transferee  of  note  by  delivery,  7. 
plaintiff  in  replevin,  7. 
partner  holding  partnership  claim,  8. 
defense  that  plaintiff  is  not,  8. 

cannot  be  raised  on  error,  8. 
right  of  set-off,  etc..  8. 
person  holding  note  as  agent.  7. 
does  not  include  those  indirectly  benefited,  9. 
it  includes  r^  corporate  body,  9. 

collector  of  a  claim,  9. 

loan  agent,  9. 

person  holding  mortgage  for  oth^^rs,  9. 

or  legal  title  to  action  for  others,  9. 

trustee,  9. 
.  in  deed,  9. 

auctioneer,  9. 

factor,  9. 

insurance  broker,  9. 

part  owner  of  property,  9. 

guest  at  inn  having  property  of  another,  9. 

agent  of  land  uyndicate,  9. 

agents  of  foreign  corporation,  9. 

not  an  agent  making  contract  in  name  of  principal,  9l 

nor  township  board  of  health,  10. 
may  file  answer  when,  85. 

RECEIVER  — 

a  provisional  remedy  only,  1014. 
may  be  appointed  when,  J;  1061. 

code  provision,  1014-15. 

causes  enumerated,  1015. 

uses  of  courts  of  equity  applicable,  1015. 
title  vests  in,  upon  appointment,  1016. 
vacation  of  appointment,  t$  1063. 

power  implied  in  power  to  appoint,  1015. 

made  upon  motion,  1015-16. 

may  be  reviewed  on  error.  1016. 
conflict  in  appointment,  t;  1063. 

two  appointed  for  same  property,  1016. 

priority  of  judicial  action  sroverns.  1016. 

formal  qualification  immaterial.  1016. 
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RECEIVER  (continued)  — 

interference  with,  is  contempt,  1016-17.     See  Contempt, 

by  second  receiver,  1017. 

knowledge  of  appointment,  1016. 
for  corporation,  gS  1064,  1061. 

for  mismatiagenient  of  directors,  1017. 
specific  acts  should  be  stated,  1018. 

insolvency  a  jurisdictional  fact,  1017. 

affidavits  should  support  charge,  1017-18. 
of  dissolved  corporation,  1018. 

order  dissolving  first  essential,  1018. 

averments  of  petition.  1018. 
assets  administered  by,  1020. 

tangible  property  only,  1020. 

statutory  liability  not,  1020-31. 
may  collect  unpaid  stock  subscription,  1021. 
judgment  against  corporation  while  in  hands  of,  1021. 
actions  by,  §  1069. 

leave  of  court,  when  necessary,  1022. 

should  allege  representative  capacity,  1023. 
objection  to  sufficiency  by  motion,  1028. 

appeal  taken  by,  when,  1032. 
actions  against,  §  1071. 

leave  should  be  obtained,  1023. 
may  be  waived  by,  1023. 

not  permissible  when,  1023. 
appointed  to  take  charge  in  foreign  country,  1024. 
suit  by  foreign,  1024. 

what  comity  has  to  do  with,  1024. 

when  on  behalf  of  citizens,  1024. 
forms  of  petition: 

against  corporation  on  a  judgment  and  for  receiver,  §  1065. 

for  an  accounting  and  to  set  aside  a  fraudulent  judgment,  and  for 
a  receiver,  §  1066. 

by  partner  for  receiver  of  partnership  property,  §  1067. 

allegation  of  appointment  in  action  by  receiver,  §  1070. 

averment  of  appointment  in  suit  against  receiver,  §  1072. 
forms: 

of  application  of,  for  leave  to  sell  property,  §  1074. 
for  authority  to  pay  claims,  §  1075, 

of  petition  to  be  allowed  to  account  and  be  discharged,  §  1076. 

formal  parts  of  account,  §  1077. 

RECOVERY  OF  POSSESSION  OF  REAL  ESTATE  (see  Parties;  Quiet- 
ing Title;  Occupying  Claimant)  — 
nature  of  the  remedy  under  code,  §  1046. 
legal  title  of  plaintiff  necessary,  1000. 

rule  in  Kansas,  1000,  n. 

petition  must  so  aver,  1000-1. 

illustrations,  1001. 

general  allegation  of,  1001. 

deraignment  of,  1001. 

derivation  of,  not  essential,  1001. 
averment  of  exceptions  to  statute  of  limitations,  1001-3. 
petition  must  describe  premises,  1002. 

amendment  to  include  omitted  part,  1002. 
demand  should  be  averred  when,  1002. 
joinder  with  action  for  rents,  1002. 
damages  to  be  specially  alleged,  1002. 
defendant  may  enter  general  denial,  §  1050. 

what  may  be  shown  under,  1004. 

raises  all  allegations  of  title,  1004. 

may  set  out  facts,  1004. 

owners  cannot  deny  each  other's  title  when,  1004-5. 
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RECOVERY  OF  POSSESSION  OF  REAL  ESTATE  (continued)  — 
weakness  of  defendant's  title  cannt)t  help  plaintiff,  1005. 
several  defendants  may  defend  jointly,  1005. 
legal  or  equitable  defenses  may  be  made,  1005. 

rule  discussed,  1005. 
defendant  vendee  may  set  up  equitable  rights,  1006. 
fraud  may  be  set  up,  1005-6. 
possession  taken  after  suit,  1006. 
title  of  landlord  questioned  by  tenant  when,  1006. 
illegality  of  mortgage  as  a  defense,  1006. 
impeachment  of  lease,  1006. 
title  acquired  joenden^e  lite.  1006. 
bona  fide  purchaser  must  deny  notice,  1006,  n. 

railroad  company  cannot  be  ejected  after  public  rights  attach,  1006. 
defense  for  another,  1006-7. 
forms  of  petition: 

for  possession  merely,  §  1047, 

for  possession  and  rents,  §  1048. 

for  possession  and  damages,  §  1049. 
forms  of  answer: 

denying  ownership,  possession,  etc.,  claiming  adverse  possession 
twenty-one  years,  §  1051. 

of  bona  fide  purchaser  without  notice,  §  1052. 

another  form  of  denial,  §  1053. 

and  cross-petition  for  recovery  of  possession,  §  1054. 

REDEMPTION  (see  Mortgage)  — 
of  mortgage,  §  603. 

REDUNDANT  AND  IRRELEVANT  MATTER  — 
should  not  be  pleaded,  57. 
defined,  §  121. 
motion  to  strike  out,  ^  121. 

will  not  be  entertained  when,  115. 

addressed   to  discretion  of  court,  115. 

an  entire  pleading  cannot  be  stricken  out,  115. 

REFORMATION  (see  Parties;  Mistake)  — 
suit  for,  based  on  what,  §  1095. 

what  required  of  plaintiff,  1042. 

an  auxiliary  proceeding,  1045. 
grounds  of  relief  —  mistake  and  fraud,  1042, 

mistake  must  be  one  of  fact,  1042. 
except  when.  1042. 

petition  must  allege  facts  of  each,  1048. 

relief  against  fraud  not  granted  when  mistake  only  alleged,  l042. 
and  vice  vevHa.  1042. 

essential  everraents,  1042-43,  1044. 
mutuality  of  mistake,  1043. 
rights  of  third  persons,  1043. 
mistake  in  description  corrected  between  whom.  1043. 

how  alleged,  1043. 
what  nustakes  relieved  against,  1043-44.     See  Mistake. 
of  voluntary  deed,  1044. 

of  instrument  to  include  oral  agreement,  1044. 
demand  must  be  made,  1044. 
ignorance  and  illiteracy.  1044. 
omission  of  words  of  inheritance,  1044-45, 
and  enforcement  in  same  suit,  1045. 
trial  in,  1045. 
defenses,  §  1098. 

knowledge,  1046. 

not  capable  of  enforcement,  1046. 
form  of  petition  to  reform  deed  as  to  description,  §  1097. 

91 
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RELIEF  — 

petition  must  contain  prayer  for,  §  66. 

for  interest,  71. 

no  part  of  statement  of  facts,  71. 

result  of  failure  of,  71. 
how  remedied,  71. 
kinds  of,  71-72. 
regardless  of  prayer  granted,  72. 

but  not  hostile  to  allegations,  72. 
when  election  may  be  required,  72. 
when  specific,  need  not  be  asked,  72. 
prayer  for,  may  be  in  the  alternative,  73. 
when  default  judgment  taken,  72. 

RELIEF  AFTER  JUDGMENT  - 
code  provision,  §  1217. 

mistakes,  omissions  and  irregularities  corrected  upon  motion,  1153, 
when  petition  to  be  filed,  1153. 

summons  must  be  issued,  1153. 

manner  of  procedure,  §§  1217,  1218. 
limitations,  1155. 
in  supreme  court,  §  1284. 
formal  parts  of  petition  to  vacate  judgment,  §  1219. 

RELIGIOUS  SOCIETY  — 

Trustees  of,  maintain  ejectment,  999. 

REMEDY  — 

election  of,  in  action  for  fraud,  §  606. 

RENT  (see  Account;  Landlord  and  Tenant). 

REPLEVIN  — 

a  civil  action.  1028. 

gist  of,  1028. 

distinction  between,  and  detinue,  1028. 

a  possessory  action,  1028. 
who  may  maintain,  1028-30. 
holder  of  chattel  mortgage  may  prosecute,  1028,  1031. 

vendor  in  conditional  sale,  1029. 
what  may  be  reached  by,  1029,  1032. 
defendant  must  have  legal  or  actual  possession,  1029. 
who  are  proper  parties  defendant,  1029-30. 
substitution  of  parties  may  be  made  when,  1030. 
the  petition  in,  i?  1079. 

general  requisites  of,  1030-31. 

inclination  to  state  facts  more  fully,  1030-31.     See  Forms  under 
this  head. 

by  mortgagee,  1031. 

illustrative  averments,  1031. 

demand  should  be  alleged  when,  1032. 

language  of  statute  need  not  be  negatived,  1032. 

affidavit  to.  1032. 

separate  affidavit  for  writ  contemplated,  1032. 

allegation  of  fraud  in,  1032. 

description  of  property,  1031. 
damages  may  be  recovered,  1032. 
affidavit  must  be  filed,  1035. 

statement  of  facts  as  to  ownership  in,  1035. 

negativing  provisions  of  statute  in,  1035-36. 

forms  no  part  of  pleadings,  1036. 

may  be  amended,  1036. 

motion  to  dismiss  because  defective,  1036. 
the  delivery  bond,  §  1089. 

takes  place  of  property,  1038. 

election,  to  take  property,  1038. 
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REPLEVIN  (continued)  — 

restrictions  on  right  of  defendant  to  retain  pro|ierty.  1038. 
limitation  on  delivery  of  property  to  defendant,  1038. 
the  redelivery  bond.  §  1090. 
within  what  time,  1038. 
the  answer  in,  §  1091. 

general  denial  raises  any  material  alleo;ation.  1088-39. 

what  may  be  shown  under  it  — numerous  illustrations,  1039. 
effect  of  assignment  of  property,  1039-40. 
forms  of  petition: 

an  ordinary  form,  §  1080. 

on  appeal  from  justice,  §  1081. 
by  constable  against  sheriff,  §  10S3. 

by  mortgagee  against  mortgagor  after  condition  broken,  §  1083. 
against  sheriff  for  recovery  of  exempt  property,  §  1084. 
for  recovery  of  animal  impounded,  ^  187. 
form: 

of  affidavit  by  attorney,  §  1086, 
by  one  member  of  firm,  f;  1087. 
of  affidavit  —  ordinary,  §  1088. 
forms  of  answer: 

by  sheriff.  {^  1092. 

that  defendant  was  in  possession  as  agent  and  that   action  was 

commenced  without  cause,  1093. 
in  action  for  recovery  of  animals  impounded,  §  188. 

REPLY  — 

contents,  §  88. 

filed  after  verdict,  g  88. 

filing  of,  waived  when,  §88. 

an  averment  that  pleader  cannot  admit  in,  §  88. 

failure  to  deny  surplusage  matter,  ^5  88. 

must  be  made  when,  5^  89. 

allegations  of  new  matter  in,  §  89. 

what  needs  a,  §  88. 

payment,  §  88. 

want  of  consideration,  §  88. 

plea  of  justification,  ^  8S. 

ratification  of  corporate  acts  by  stockholder,  §  88. 

admission  and  justification  of  an  assault,  §  88. 
when  need  not  be  made,  §  90. 

argumentative  denial,  §  90. 

plea  of  non  est  factum,  §  90. 

admis.sion  of  fact  not  stated,  §  90. 

facts  in  answer  admissible  under  general  denial.  ,^  90. 

lien  for  storage.  §  90. 

denial  of  act  alleging  that  it  was  done  by  third  (lai  ty,  §  90. 

new  matter  not  stating  counter-claim,  §  90. 
set-off  cannot  be  set  up  in,  §  90. 
new  matter  in,  departure,  §  91. 

may  be  incorporated  in  petit'on  by  amendment,  §  91, 

new  cause  of  action,  §  91. 

reference  to  documents  not  appearing  in  pleadings,  §  91. 

illustrations  of  departure,  §  91. 

explanatory  matter  permissible,  §  91. 

new  matter  as  cause  for  failure  to  ]ierform  conditions  is,  059. 

statute  of  limitations  constitutes,  1090. 
remedy  for  departure,  §  93. 

is  demurrer,  i?  92. 
demurrer  to.  §  109. 

form  of,  §  110. 
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REPRESENTATIVE  CAPACITY  (see  Executors  and  administrators. 
Receivers)  — 
pleading,  of  adnainistrator  or  executor,  g  545. 

form  of  averment  of  administrator,  §  547, 
of  executor,  §  547. 
issue,  how  raised,  496-97. 
RESADJ UDIC AXA  (see  Habeas  Corpus)  — 

doctrine  applied  to  habeas  corpus  proceedings,  611,  612. 

decree  of  sister  state,  611. 
RESCISSION  AND  CANCELLATION  (see  Parties)  — 
ground  of  relief  —  mistake  and  fraud,  §  llOU. 
notice  of  rescission,  1047. 
offer  to  rescind,  1047. 
may  be  refused  when,  1047-48. 
specific  acts  must  be  stated,  1048. 
discovery  of  fraud,  1048. 
averment  of  ownership,  1048. 
fraudulent  representations,  1048. 
of  contract  founded  on  illegal  consideration,  1048. 

of  joint  purchase  induced  by  fraud,  1048. 

of  sale,  1049. 
essential  averments  in  petition,  1049. 

for,  of  deed  of  person  of  unsound  mind,  1049. 

of  deed  of  infant,  1049. 

of  contract  of  insurance,  1049. 

of  lease,  1049. 
when  plaintiff  guilty  of  negligence,  1049." 
forms  of  petition: 

to  cancel  deed  of  illiterate  person,  S  1101. 

by  grantee  to  rescind  sale  for  want  of  title,  §  1102. 

to  rescind  contract  for  sale  of  land,  ?5  1103. 

by  vendee  against  vendor  to  cancel  agreement,  §  1104. 

to  annul  stock  subscription,  g  1105. 
form  of  answer  that  contract  was  rescinded,  §  1106. 

REVERSAL  (see  ERROR  IN  CiviL  Cases). 

REVIVOR  OF  ACTIONS  — 

what  actions  may  be  revived,  §§  1107,  1108. 

code  provision,  1054. 
case  may  be  tried  notwithstanding  death,  when,  1054. 
in  whose  name  revived,  1054-55. 

against  representative  or  successor,  within  what  time,  1055, 
when  as  of  right,  1055. 
discretionary  wlien,  1055. 

action  may  be  stricken  from  docket  when,  1055. 
method  of,  1055-56. 

error  proceeding,  1056. 

conditional  order,  1056. 

service,  1056. 
of  judgment.  §  1112. 

parties,  1057,  1058. 

where  revived,  1057. 

when  made,  1057. 

enforced  against  whom,  1057. 

surely  may  have,  1057. 

plaintiff  in  foreclosure,  1057. 

for  alimony,  1057-58. 

not  new  action,  1058. 

application  should  show  what,  1058. 

what  defenses  may  be  made,  1058. 
form : 

of  affidavit  for  service  by  publication,  §  1110. 

of  publication,  §  1111. 
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iliULE  DAYS  — 

fully  outlined,  §  67. 

for  answer,  73. 

reply,  73. 

demurrer,  73. 

in  appeal  from  justice,  73. 

demurrer  to  cross-petition,  73. 

when  answer  demands  affirmative  relief,  73. 

answer  in  quo  ivarranto,  73. 

when  plaintiff  has  failed  to  secure  costs,  73. 

time  may  be  extended,  73. 

answer  to  amended  petition,  73. 

filing  after,  discretionarj%  73, 
on  appeal  from  justice,  1171. 
in  error,  1221. 

s. 

SALES  — 

action  to  recover  price,  §  1113. 

when  made  through  broker,  1059. 
or  agent,  1059. 

averments  in  petition,  1059. 
may  be  rescinded  and  property  recovered,  1059. 
delivery  of  goods  to  warehouseman  treated  as,  1059. 
vendor  may  pursue  what  remed.v,  1060. 

averment  when  for  breach,  1060. 

when  goods  fraudulently  obtained,  1061. 

tender  when  necessary,  1060. 
when  note  given,  1061. 
vendee  against  vendor,  §  1119. 

remedies,  1065. 

demand,  1065. 

warranty,  1065. 

measure  of  damages  for  breach,  1065. 

refusal  to  receive,  1065. 
failure  to  deliver,  1066. 
insolvency  good  defense.  1067. 

recoupment  of  damages,  1066^  1067. 
fraud  as  defense  to  action  for  price,  1067, 

^AME  TRANSACTION,  JOINDER  OF  ACTIONS  ARISING  OUT  OF- 
causes  arising  out  of,  may  be  united,  25. 
transaction  defined,  25. 
provision  of  code  general,  25. 
actions  falling  within,  25. 

account  and  enforcement  of  lien,  25. 

tort  and  contract,  25. 

promise  of  administrator  and  of  intestate,  26. 

damages  and  injunction,  26. 

repeated  violations  of  statute,  26. 

ejection  of  passenger  and  statutory  penalty,  26. 

for  purchase-money  and  enforcement  of  lien.  26. 

enforcement  of  amount  due  on  stock  subscription,  and  liability,  26. 

to  declare  trust  and  determine  rights  under  will,  26. 

breach  of  promise,  and  to  pay  money,  26. 

j'ersonal  judgment  and  revivor,  26. 

fraud  in  sale  and  bi-each  of  warranty,  26. 

two  breaches  of  contract,  26. 

claim  for  goods  shipped  and  for  conversion,  27. 

negligence  in  killing  stock,  27. 

assault  and  battery  and  false  imprisonment,  26. 
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SAME  TRANSACTION,  JOINDER    OF  ACTIONS  ARISING    OUT  OF 
(continued)  — 

negligence  of  carrier  and  for  overcharge,  26. 

harboring  wife,  and  for  inducing  wife  to  make  deed,  27. 

false  imprisonment  and  malicious  prosecution,  26. 

divorce  and  to  set  aside  deed,  27. 

different  grounds  of  divorce,  27. 

to  cancel  fraudulent  certificates,  27. 
actions  held  not  join  able,  27. 

against  one  in  individual  and  representative  capacity,  27. 

tort  and  contract  when,  28. 

divorce  and  specific  performance,  28. 

for  rent  and  forfeiture  of  lease,  28. 

breach  of  covenant  and  trespass,  28. 

for  purchase-money  and  discharge  of  mortgage,  28. 

for  possession  and  conveyance  and  to  bar  title,  26. 
SCIENTER— 

must  be  alleged,  ?  189. 
SEDUCTION  — 
defined,  i^  1123. 

action  for,  based  upon  loss  of  service,  1068. 
fiction  of  relation  of  master  and  servant,  1068. 
who  may  sustain  action  for,  1069. 
when  under  promise  of  marriage,  1069. 
essential  averments  in  petition,  §  1125. 

as  to  promise  of  marriage,  1070. 

as  to  fiction  of  master  and  servant,  1070. 
damages  recoverable,  1070. 
defenses,  §  1129. 
forms  of  petition: 

by  unmarried  female,  §  1126. 

for  seduction  of  imbecile  daughter,  §  1127. 

for  seduction  of  daughter,  §  1128. 

SEPARATELY  STATING  AND  NUMBERING  — 

damages  to  realty  before  and  subsequent  to  assignment,  17. 
breach  of  contract  of  sale  of  goods  in  lots,  17. 
each  cause  must  be,  17. 

purpose  of  rule,  17. 

what  causes  must  be,  17. 
election  may  be  required  when,  18. 
remedy  for  failure  in,  18,  19. 

by  motion,  not  demurrer,  18. 

when  waived,  18. 

not  by  motion  to  dismiss,  19. 

omission  does  not  deprive  of  right  to  demurrer,  19. 

nor  to  strike  one  cause  out,  19. 
what  should  be  separately  stated,  18. 

damages  for  trespass  and  injunction,  19. 

account  and  enforcement  of  lien,  19. 

injury  to  realty  before  and  after  purchase,  19. 

mismanagement  of  trust,  partition  and  accounting,  19, 

different  breaches  of  contract,  19. 
rule  applied  to  defenses,  20. 

general  denial  and  estoppel,  20. 

defense  by  heirs,  20. 
how  corrected  when  motion  sustained,  20. 
two  grounds  for  single  action,  23. 
each  utterance  of  slander,  31. 
defenses,  84. 
refusal  to  sustain  motion  to  require,  1179. 

SERVICE  (see  Foreclosure:  Divorce;  Error  in  Civil  Cases)  — 
upon  railroad  company,  40,  n. 
upon  foreign  corporation,  40,  n. 
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SERVICES  (see  Contract  of  Service). 

SET-OFF  — 

is  new  matter  which  may  be  claimed  in  answer,  ^  84. 
defined,  88. 

right  to,  purely  statutory,  88. 
intention  of  code,  88. 
exists  when,  88. 
may  be  claimed  when,  88. 

against  equitable  owner,  88. 

apjainst  receiver,  88. 

any  action  arising  upon  contract.  89. 

liquidated  or  unliquidated  damages,  89. 

separate  and  joint  claims,  89. 

overdue  joint  note  against  separate  note,  89. 

against  administrator,  89. 

individual  claim  against  surviving  partner,  89. 

firm  debt  against  surviving  partner,  89. 

money  paid   by  stockholder  for  corporation  against  individual 
liabilitJ^  89. 

liability  of  iudorser  of  note  against  assignor,  89. 

note  assigned  after  maturity  against  assignor,  89. 

between  principal  and  surety,  89. 

damages  for  hreach  of  express  contract,  89,  n. 

defendant  must  own  claim  at  commcnceuient  of  action.  90. 

claims  purchased  to  be  used  as.  90. 

statute  of  limitation  runs  against  claim  for,  when,  90. 
cross-demands  deemed  compensated.  JJ  86. 
statute  of  limitations  jjleaded  as,  1092. 

SHAM  DENIAL  (see  Denial;  General  Denial). 

SHERIFF  (see  Bonds;  Attachment;  Replevin). 

SIGNING  PLEADINGS  (see  Petition). 

SINGLE  CAUSES  OF  ACTION  (see  Action;  Alternative  Relief)  — 
cannot  be  split,  15. 
must  be  complete  when  united,  20. 
splitting,  when  may  be  done,  23. 

SLANDER  (see  Libel  and  Slander;  Slander  of  Title), 

SLANDER  OF  TITLE  — 

action  for.  will  lie  when,  ^  762. 

actual  damages  should  be  alleged  when,  §  762. 

essential  elements.  §  762. 

averment  of  malice  and  want  of  probable  cause,  §  763. 

when  it  defeats  securing  of  loan,  §  762. 
form  of  petition  for,  §  7(53. 
suit  by  stockholder  for,  959. 

SPECIFIC  PERFORMANCE  — 

general  principles,  *^i;  1134,  1135. 
what  essential  to  maintain.  1077. 
prayer  for.  when  cause  for  damage  stated,  71. 
when  contract  uncertain,  1077. 
time  the  essence  of  contract,  1078. 
joinder  with  breach.  1078. 
when  peculiar  value  attached,  1078. 
contract  by  tenant  in  common  to  convey  interest,  1078. 
of  lease,  1078. 

to  give  and  bequeath  property,  1078-79. 
of  parol  contract,  §  1130. 
what  essential  in,  1079. 
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SPECIFIC  PERFORMANCE  (continued)  — 

demand  and  tender  essential  when,  1079,  1080. 

when  contract  is  denied,  1080. 
or  repudiation  shown,  1080. 
the  petition,  ^  1138. 

should  show  whether  contract  oral  or  written,  1080. 

part  performance  of  oral,  1080. 

manner  of  execution,  1080. 

ownership  and  possession,  1080. 

performance  of  conditions,  1081. 

or  compensation,  1081. 

when  entitled  to  this  alternative  relief,  1081. 

description  of  premises,  1081. 
reformation  and,  1081. 
when  terms  doubtful,  1085. 
illeojal  contract,  1085. 
mistake  and  fraud,  1085. 

contract  to  reconvey  against  deed  absolute,  1085. 
contract  for  sale  of  land,  1085. 
conditional  contract,  1085-86. 
contract  requiring  exercise  of  acts  or  skill,  1086. 
defenses,  §  1145. 

what  may  be  shown  under  denial,  1087. 
effect  of,  1087,  n. 
forms  of  petition: 

by  vendor  to  compel  vendee  to  complete  contract  of  purchase, 
§  1139. 

by  vendee  to  compel  vendor  to  make  deed,  §  1140. 

to  enforce  verbal  contract  of  sale,  §  1141. 

against  administrator  of  vendor  on  written   contract  for  deed, 
§  1142. 

to  compel,  of  contract  to  convey  or  give  lands,  §  1143. 

STATUTE  OF  LIMITATIONS  — 

opening  account  stated  when  barred  by,  §  161. 

form  of  answer  setting  up,  §  166. 

against  bank  deposit,  264. 

not  available  under  general  demurrer,  460. 

how  regarded,  §  1146. 

bar  of,  personal  privilege,  1087. 

may  be  pleaded  in  equity,  1087. 

not  applicable  to  trust,  §  1147. 

to  actions  survivable  at  common  law,  1038. 
begins  to  run  when,  1088. 

when  under  disability,  1088. 

will  not  operate  when,  1088. 
when  action  barred  by,  of  sister  state,  1083. 
as  applied  to  equitable,  1088. 
what  plaintiff  must  allege  as  to,  i;  1148. 

when  new  promise  made,  1089. 
suit  to  be  based  on,  1089. 

amendment  bringing  in  omitted  claim  barred  by,  1089-90. 
fraud  will  not  bar  when,  1090. 
constitutes  new  matter  in  reply,  1090. 
how  taken  advantage  of,  §  1150. 

should  be  specially  pleaded,  1090. 

by  answer  or  demurrer,  1090,  1091. 
rule  discussed,  1091. 

by  general  denial,  1092. 

illustrations  of  by  answer,  1093. 

when  taken  advantage  of,  1092. 
pleading  foreign,  1092. 
pleaded  as  set-off.  1092. 
form  of  petition  where  note  relieved  from  statute,  §  1149. 
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STATUTES  — 

how  pleaded,  55,  §  53. 

of  a  sister  state,  55.  56,  1092. 

of  foreign  country,  55. 

private  statute,  55,  56. 

rules  for  pleading,  55. 

construction  placed  upon  them,  55. 

reference  to  title  and  date  of  passage,  56. 

general  statutes,  56. 

statement  of  facts  in  action  founded  on,  52. 

STAY  OF  EXECUTION  — 

mere  filing  of  petition  in  error  does  not,  §  1289. 

good  ground  must  be  shown,  1^30. 

when  error  prosecuted  bv  one  in  representative  capacity,  1880. 

bond  to  be  given  when,  1230-31. 

when  judgment  directs  payment  of  money,  1230. 
when  affirmed  by  circuit  court,  1231. 

cannot  be  fixed  by  supreme  court,  1231. 
when  for  execution  of  conveyance.  1231. 
or  sale  or  delivery  of  property,  1231. 
may  be  fixed  by  trial  court,  1231. 
conditions,  1231. 
directing  assignment  or  delivery  of  documents,  1281. 
of  order  by  justice,  1231. 

when  to  be  sought  in  court  to  which  remanded,  1231. 
of  order  remanding,  may  be  granted  by  court  where  petition  filed. 
1231,  n.  •>  f  < 

STOCK   AND    STOCKHOLDERS   (see   Stockholders;  Stockholder's 
Liability)  — 
assessments  may  be  levied  when,  §  1156. 
averments  in  action  to  recover  assessments,  1095. 

calls  for,  should  be  alleged,  1099. 

allowance  of  interest  upon  instalment,  1099. 
assignee  may  sue  corporation  for  refusal  to  transfer,  g§  799,  999. 

either  at  law  or  in  equity,  964-65. 
forms  of  petition: 

for  recovery  of  stock  assessment  or  calls  by  corporation,  §  1157. 

to  recover  subscription  (by  receiver),  §  1173. 

STOCKHOLDERS  (see  Private  Corporation)  — 
may  sue  on  behalf  of  corporation,  when,  958. 
demand  upon  officers,  95!S. 

when  useless  to  make,  958. 

averment  in  pleading  as  to,  958-59. 
may  follow  property  fraudulently  disposed  of,  959. 
for  share  of  funds  misappropriated,  959. 
suit  by,  for  slander  of  title.  959. 

against  officers  of  corporation,  959. 

demand  upon  corporation,  960. 
averment  of,  960. 

when  officers  sued  have  control,  960. 
suit  against  directors  for  accounting,  961. 
action  against  ccrporation  by,  j;  998. 

to  subject  assets  in  hands  of  trustet*.  964. 

to  recover  money  advanced  on  stock,  964. 

for  depreciation  of  stock,  964. 
may  make  defense  for  corporation  when,  969. 

demand  upon  officers  to  make,  969. 

discretionary  with  court,  969-70. 
may  apply  for  dissolution  when,  971. 
form  of  petition  by,  again.st  officers,  ^  996. 
form  of  petition  by,  against  corporation,  i;  1001. 


1450  INDEX. 

References  are  to  pages  unless  otherwise  indicated. 

STOCKHOLDER'S  LIABILITY  — 
extent  of  liability,  §  1151. 

may  be  enforced  against  wbom,  1093, 

pledgee  not  liable,  1094. 

relation  of,  how  averred,  1093. 

corporation  and  all  stockholders  necessary  parties,  1093,  n. 

debt  includes  unliquidated  damages,  1094,  1099,  n. 

may  be  resorted  to,  when,  1094. 

judgment  against  corporation  essential,  1094. 
except  when  insolvent,  1094. 

enforcement  against  personal  representative.  1095. 

may  be  joined  with  suit  on  subscription,  1095. 
action  to  enforce,  may  be  brought,  when,  1095. 
of  infant,  1095. 
of  literary  corporation,  1095. 
implied  liability  of  assignee,  1095. 

materiality  of  date  of  transfer,  1095. 

liability  of  assignor,  1095-96. 
both  necessary  parties,  1096. 
debts  incurred  subsequent  to  transfer,  1096. 
receiver  may  be  appointed  to  enforce,  1096. 
defenses  to,  §  1159. 

suit  to  enforce,  for  benefit  of  all  creditors,  §  1159. 
non-payment  of  subscription  by  some,  1101. 
may  plead  personal  defense  to  judgment,  1101. 
release  of  stockholder,  1101. 
defective  organization,  1101.    " 
misrepresentations  in  taking  stock,  1101. 
denial  of  subscription,  1101. 
extension  of  time  to  corporation,  1101. 
set-off  against  corporation,  1101. 
materiality  of  date  of  becoming  stockholder,  1101. 
statute  of  limitation  runs  against,  1101. 
forms  of  petition: 

by  judgment  creditor  to  enforce,  §  1154. 

by  administrator  to  enforce,  for  a  demand  for  unliquidated  dam- 
ages. §  1 1 55. 
form  of  answer,  g  1161. 
STREETS  (see  Municipal  Corporation)  — 

liability  of  city  for  failure  to  keep  in  repair,  817. 
form  of  petition  for  injury  by  failure  to  keep  in  repair,  §  862. 
form  of  petition  for  injury  caused  by  an  obstruction  in,  §863. 
enjoining  construction  of  railroad  in,  G33. 
STREET  RAILWAY  (see  Assault  and  Battery)  — 
questions  of  negligence,  §  1162. 
forms  of  petition: 

for  injury  to  passenger  while  alighting  from  car,  caused  by  sud- 
denly starting  car,  §  1163. 

for  injury  to  person  driving  wagon  in  street,  §  1164. 

by  foot-traveler  against,  for  negligently  leaving  ditch  in  street  un- 
protected, g  1165. 

by  administrator  for  injury  to  intestate  from  car  running  off  track, 
S  1166. 

averment  when  liability  dependent  on  ordinance,  ^  1163. 
form  of  answer  to  petition  for  injury  while  alighting  from  car,  §  1167. 

STRIKE  FROM  FILES  (see  Motion)  — 
motion  to  reply,  94. 

motion  to,  can  not  subserve  purpo.se  of  demurrer,  116. 
general  denial,  116. 
motion  to,  may  be  made  when,  116. 
8ham  pleadings,  116. 
frivolous  pleadings,  116. 
pleading  not  hied  within  time,  116. 
omission  of  names  in  caption,  46-7. 


INDEX. 


1451 


Heferences  are  to  pages  unless  otherwise  indicated. 
STRIKES  (see  Labor  Unions;  Injunction). 

SUBROGATION  — 

right  of  surety  to,  945,  n. 

SUBSCRIPTION  (see  Subscription  to  Stock)— 
contract  of,  §  1168. 
to  public  improvement,  1109. 
conditional,  revocable,  1109. 
for  construction  of  road,  1109. 
for  endowment  of  educational  institution,  1111. 

when  no  liability  incurred,  1111. 
SUBSCRIPTION  TO  STOCK  (see  Subscription)  — 
•erbal  promise  to  take,  §  1168. 
payment  essential  to  create  stockholder,  1 108. 
liability  when  no  portion  paid,  1108. 
revocation  of,  1108,  1109. 

cannot  be  when  obligations  incurred,  1109. 
conditional,  1109. 
action  on,  §  1169. 

authorized  capital  stock  to  be  shown,  1109. 

enforceable  when,  1109. 

nature  of  remedy,  1109. 

averment  of  issuance  of  stock,  1109-10. 

averment  when  subject  to  call,  lllO. 

creditors  may  enforce,  1110. 

against  estate  of  subscriber,  1110. 

joinder  against  subscriber  and  guarantor,  1110. 
.  liability  before  issuance,  1110. 
creates  debts  from  whicli  transfer  will  not  relieve,  1110. 
enforced  by  creditor's  bill,  1110. 
averments  in  action  on  conditional,  §  1170. 
conditional.  8  1170. 

of  railroad,  1111. 

when  statutory  amount  not  expended,  1111. 

essential  averments,  1111. 

waived  by  payment  of  instalment,  1111. 

becomes  absolute,  1111. 
ownership  will  not  pass  to  grantee,  1111. 
defenses  to  action  on,  ij  1174. 

defects  and  irregularities,  1114. 

in  proceedings  to  increase,  1114. 

want  of  corporate  existence  in  consolidated  company,  1114. 

violations  of  law  cannot  be  shown,  1114. 

made  prior  to  filing  of  articles,  1114. 

organization  for  illegal  purpose,  1114. 

want  of  consideration,  1114-15. 

alteration  of,  1115. 

change  of  termini  of  road,  1115. 

ouster  of  corporation,  1115. 

SUMMONS  — 

must  be  issued  upon  filing  of  answer  and  cross-petition  when,  85. 

mistake  in.  658. 

in  quo  ivarranto,  986. 

in  error,  §  1296. 

duty  of  counsel  as  to,  537,  n. 

SUPPLEMENTAL  PLEADINGS  — 
code  provision,  ^  138. 
allowed  upon  motion,  i^  133. 

designed  to  supply  subsequently  occurred  facts,  §  183. 
does  not  take  place  of  original,  >i  133. 
must  be  considered  with  original,  >5  133. 
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SUPPLEMENTAL  PLEADINGS  (continued) — 
demurrer  to,  not  authorized,  126-27. 
reply,  127. 
petition,  §  134. 

new  cause  of  action  cannot  be  set  up  in,  127. 

only  subsequent  rights,  127. 
suit  may  be  continued  by,  against  representative,  127. 
note  falling  due  may  he  brought  in,  127. 
new  parties  may  be  added,  127. 
defective  petition  cannot  be  supplemented,  127. 
answer,  127,  13f5. 

proposed  plea  must  be  true.  128. 

rule  more  liberal  as  to  defendant,  198. 

may  introduce  defenses  existing  when  first  answer  filed,  128. 

title  acquired  pendente  lite,  128. 

rule  as  to  technical  defenses,  128. 

right  to  file,  discretionary,  128. 

SUPREME  COURT  (see  Final,  Orders;  Contest  of  Election)  — 
jurisdiction  of,  §§  1268,  1286. 
code  provision,  1210-11. 
review  by,  of  appropriation  for  right  of  way,  1211. 

contested  election,  1211. 

allowance  of  alimony  at  chambers,  1211. 

order  of  dismissal  of  petition  in  error,  1211,  1212. 
■will  not  review  judgment  of  inferior  court  when,  1211. 

exceptions,  1211. 
refusal  of  writ  of  mandamus  not  reviewable  by,  1213. 
order  of  reversal  remanding  case  for  new  trial,  1212. 
may  render  final  judgment,  1212. 
reversal  for  want  of  jurisdiction,  1212. 

review  of  overruling  motion  for  new  trial  made  after  term,  1212. 
will  not  consider  errors  not  raised  in  trial  court,  1216. 

or  assigned  in  circuit  court,  1216. 
reviewal  of  questions  of  evidence,  1216,  1229. 

whether  there  was  any  evidence  a  question  of  law,  1229. 

when  clear  and  convincing  proof  required,  1229. 
will  not  consider  error  not  assigned  in  motion  for  new  trial,  1215. 
objection  to  sufliciency  of  petition  made  in,  1215-16 
order  of  docketing  and  hearing  in,  §  1281. 
causes  taken  out  of  order  by  motion,  1223-24. 
when  same  question  involved  in  several  cases,  1324 
when  case  comes  into,  a  second  time,  1224. 
oral  arguments  may  be  had  when,  §  1282. 
record  to  be  printed  in,  §  1288. 

dismissal  for  failure,  1224-25. 

a  bar  to  second  petition  in  error,  1225. 
equivalent  to  an  affirmance,  1225. 

type-written,  not  sufficient,  1225. 

precipe  for,  filed  with  clerk,  1235. 

motion  to  require  additional  printing,  1225. 

motion  to  reinstate,  1225. 

when  may  be  dispensed  with,  1225. 
relief  after  judgment  in,  §  1284. 
rehearing  in,  §  1285. 

doctrine  adopted  fully  outlined,  §  1285, 
will  grant  injunction  when,  §  1286. 
may  assess  penalty  when,  §  1288. 
staying  execution,  §  1289. 
dismissal  and  reinstation  by,  §  1290. 
what  to  be  shown  on  motion  to  reinstate,  1232. 

SURETY  — 

contract  of,  how  construed,  §  978. 
damnified  when.  942. 
holding  indemnity,  942-43. 
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SURETY  (continued)  — 

averment  of  violation  by.  943. 

promise  in  writing,  need  not  be  alleged,  943,  948. 

may  compel  creditor  to  sue,  943. 

form  of  notice  to  be  given  by,  943. 

personal  representative  of,  may  take  advantage,  943. 

suretyship  need  not  be-apparent,  943. 

the  fact  must  be  pleaded,  943. 
may  compel  principal  to  discharge  debt,  943. 

legal  representative  may,  944. 
cannot  have  relief  until  payment,  944. 

but  may  secure  indemnity,  944,  n. 
may  proceed  in  equity  after  judgment,  044, 
may  sustain  attachment,  944. 
payment  in  small  sums  at  different  times,  944. 
joint  action  by  several,  944. 

of  firm,  may  proceed  against  surviving  partner,  944. 
what  will  relieve,  §  984. 

contracts  between  principal  and  creditor,  946-47, 

placing  additional  name  on.  947. 

extension  of  payment,  947,  949.  n. 

departure  from  terms  of  contract,  947. 

material  concealment,  947. 

delay  in  proceeding  against  principal,  947. 

fraud,  947. 

no  consideration  between  principal  and,  947. 

failure  to  give  notice  of  suit,  947. 

material  alteration  of  contract,  947. 

exception  where  equitable  rights  only  invnded,  947. 

failure  of  consideration  between  payee  and,  947-48. 

breach  of  contract  between  principal  and  creditor,  948. 
taking  of  additional  security  will  not,  when,  948. 

release  of  levy,  948,  n. 
right  of.  to  subrogation.  945. 
may  have  dormant  judgment  revived,  945. 
forms  of  petition: 

by  surety  to  secure  right  of  subrogation  as  to  real  property  levied 
on  under  judgment  against  principal,  t;  9S1. 

to  be  subrogated  to  mortgage  liens,  tj  982. 

to  compel  principal  to  pay  debt,  §  983. 
forms  of  answer: 

setting  up  suretyship,  asking  that  property  of  principal  be  first  ex- 
hausted, §  985. 

that  time  has  been  extended  by  payee.  §  986. 

that  property  of  principal  has  been  released  by  debtor,  §  987. 

that  note  was  signed  on  condition,  §  988. 

failure  of  principal  to  sue  when  notified,  g  989. 

SURGEON  (see  Malpractice). 

T. 

TAXES  — 

illegal  levy  may  be  restrained,  §  1175. 

against  whom  brought,  1116. 

otiicer  collecting  to  be  joined,  1116. 

by  whom  may  be  prosecuted,  1116. 

some  steps  must  first  be  taken  by  collecting  officers,  1116. 

irregularities  in  proceedings,  1116. 

levied  under  unconstitutional  law,  1116. 

paj'ment  of  portion  admitted  essential,  1117. 

princij)les  of  estoppel  applicable,  1117. 
enjoining  |)lacing  of,  on  duplicate,  1117. 

or  collection  of  illegal  tax,  1117. 
essential  averments,  1117. 
action  to  recover,  iile.^allv  paid,  i^  1177. 
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TAXES  (continued)  — 

against  whom  brought.  1118. 
when  voluntarily  paid.  1118.     See  Payment. 
paid  under  unconstitutional  statute.  1119. 
by  Tooard  of  education,  1119-20. 
by  city  treasurer  against  county,  1120. 
one  tax-payer  cannot  prosecute  on  behalf  of  others,  1120. 
action  to  recover,  due,  g  1178. 

averments  in  by  county  treasurer,  1120. 
tax  duplicate  as  evidence,  1120. 
forma  of  petition: 

to  enjoin  collection  of  —  formal  parts,  8  1178. 
by  county  treasurer  for  collection,  §  1179. 
for  collection  of,  and  sale  of  property,  §  1180. 

TENDER  — 

in  action  on  contract,  §  454. 
TITLE  (see  Recovery  op  Possession  of  Real  Estate)  — 

averment  of,  in  foreclosure,  523-24. 

when  acquired  by  attachment,  524. 

in  action  to  recover  possession  of  real  estate,  1000. 

TRESPASS  — 

is  now  applied  to  what,  §  1181. 
comparison  with  old  action,  1122. 
title  may  be  questioned,  1122-23,  1126. 
allegations  by  plaintiff,  1123. 

as  to  ownership,  1123. 

of  possession  essential,  1123. 
distinction  between,  and  case,  1123. 

equitable  contribution  between  several  guilty  of,  1123.  % 

equitable  relief  granted  when,  1123-24. 

irreparable  injury  must  be  alleged,  1124. 
damages  recoverable,  §  1183. 

effect  of  words  "  with  force  and  arms  upon,"  1124. 

when  exemplary,  allowable,  1124. 

consequential,  1124,  1126,  n. 
defenses,  §  1188. 

what  may  be  shown  under  general  denial,  1126. 
forms  of  petition: 

for,  by  tearing  down  fence,  §  1184. 

by  one  in  possession  for  injury  to  grass  and  herbage,  §  1185. 

for  injury  to  dwelling-house,  §  1186. 

for,  in  breaking  and  entering  shops  and  carrying  away  chattels, 
§  1187. 
form  of  answer,  §  1189. 

TRIAL—  .     .   oo 

when  specific  performance  and  damages  jomed.  33, 
when  upon  equitable  defense  in  ejectment,  1005. 
in  partition,  922. 
in  foreclosure,  ^§  586,  1226. 
in  suit  for  reformation,  1045. 

TRUSTEE  — 
■    suit  against  for  personal  liability,  10. 
deposit  of  funds  by,  1129. 
suit  by,  for  damage  to  beneficiary,  1129. 

TRUSTS  — 

parties.  §  1190. 

when  purchase-money  furnished  by  another,  §  1190. 

declaration  of  deed  a,  1128. 

enforcement  of,  1128. 

interference  with,  when  a  palpable  abuse,  1129. 

Interpleader  by  different  claimants,  1129. 
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TRUSTS  (coutinuedj 

averments  in  petition  to  declare,  1129. 
suits  by  trustee,  1129. 

form  of  petition  to  declare  trust  in  real  estate  and  to  enforce  a  con- 
veyance, §  1191. 

u. 

UNINCORPORATED  COMPANY  (see  Voluntary  Society;  Corpora 
TiON  Not  for  Profit)  — 
suits  brought  by  members,  959. 

formed  in  another  state,  959. 
suit  on  behalf  of,  brought  by  whom,  §  1003. 
forms  of  petition: 

by  member  of,  §  1003. 

against  unincorporated  association,  §  1004. 

V. 

VENDOR  AND  VENDEE  (see  Sales> 

VENDOR'S  LIEN  (see  LiensX 

VENUE  OF  ACTIONS  — 

local  and-transitory,  42,  §  43. 
construction  of  code  rules  as  to,  37. 
for  recovery  of  realty,  37. 

of  land  lying  in  another  state,  37. 
to  establish  vendor's  lien,  37. 
to  set  aside  fraudulent  conveyance,  37. 
for  trespass  to  realty,  37,  38. 

reformation  of  contract  of  sale,  37.  ' 

in  actions  joined,  36. 
relating  to  trusts,  38. 

removal  of  trustee,  38. 

to  enforce  trust.  38. 
sale  of  realty  under  incumbrance,  38,  §§  36,  39. 

foreclosure  of  mortgage,  38. 
or  deed  of  trust,  38. 
or  creditor's  bill,  38. 
for  settlement  of  insolvent  corporation  or  partnership,  38. 
for  specific  performance,  38,  t5§  37,  39. 

where  land  lies,  or  defendant  resides,  39. 

lands  lying  in  another  state,  39. 
for  recovery  of  fine,  forfeiture  or  penalty,  39,  §  38. 
against  public  oflQcers,  39. 
against  domestic  corporations,  39,  §  39. 

insurance  companies,  39-40,  41. 

mining  corporation,  39. 
against  railroad  companies,  40,  §  40. 

code  provision  cumulative,  40. 
against  non-residents,  41,  f;  41. 

foreign  corporations.  41. 
insurance  company,  41. 
against  defendants  residing  in  different  counties,  48. 
to  enforce  stockholder's  liability,  42. 
by  and  against  administrator's  executors,  42,  t?  43. 

guardians,  42. 

trustees,  42. 

upon  administrator's  bond,  42-43. 
change  of  venue,  43.  p  44. 

grounds  and  conditions,  43. 
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VENUE  OF  ACTIONS  (continued)  — 

of  action  on  bond  of  executor  or  administrator,  329. 
of  action  for  use  and  occupation,  709. 
mandamus  to  compel  change  of,  769. 
in  partition,  924. 

where  land  situate  in  two  or  more  counties,  924. 

to  set  aside  decree  in,  924. 
action  on  covenant,  448, 


VERIFICATION  — 
of  pleadings.  49, 
purpose  of,  §  74. 

by  guardian,  49. 

when  not  required.  49. 

by  corporation,  49. 

by  the  state,  49. 

by  one  of  several  parties,  49. 

real  party  in  interest,  49. 

before  whom  made,  49. 

remedy  for  want  of,  49-50. 

want  of  may  be  supplied,  49. 

when  judgment  authorized  to  be  confessed,  50. 

by  agent  or  attorney  of  infant,  624. 

in  injunction,  637-88, 

in  divorce,  §  496. 

by  several  in  partition,  926. 

VILLAGES  AND  HAMLETS  — 
organization  of,  801. 

filing  map  of  territory,  ^'Ol-S, 

petition  for,  must  contain  what,  802. 

where  filed,  803. 

notice  to  be  given,  803, 

number  of  inhabitants  required,  802. 

form  of  petition  to  incorporate,  §  839. 

hearing  and  order,  803. 
proceeding  to  enjoin  organization,  804. 

for  what  causes,  804. 

notice  to  be  given  recorder.  804. 

case  heard  upon  wliat,  804. 

effect  of  dismissal,  804. 

form  of  petition  to  enjoin,  §  843, 

duty  of  recorder  upon  filing  petition,  805, 

record  by  recorder,  805. 

injunction  granted  when,  805-6. 
change  of  name,  806. 

at  whose  instance,  806-7. 

the  petition  for,  806-7. 

notice  of,  807. 

time  of  hearing,  807. 

form  of  petition  for,  §  847. 
advancement  of,  807. 

VOLUNTARY  SOCIETY  (see  Unincorporated  Company) 
disput  s  between  members,  5?  1002. 
mandamus  to  comjiel  restoration  of,  g  1002. 
expulsion  of  members,  §  1002. 

civil  courts  will  not  prevent,  §  1002, 
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w. 

WAIVER  — 

of  violation  of  rule  as  to  separate  statement  of  actions,  18,  81. 

of  defects  by  failure  to  doiimr,  §  10(). 

jurisdiction  not  waived,  ^  106. 

demurrer  waived  by  answer.  ^  lOfi. 

objection  not  raised  by  answer  or  demurrer,  §  106. 

failing  to  except  to  overruling  of  demurrer,  107. 

conflict  in  cases,  107,  1179. 

of  defects  of  parties,  107. 

of  misjoinder  of  parties,  107. 

of  misjoinder  of  causes,  107. 

of  the  pendency  of  another  action,  107. 

filing  answer  not  a,  of  defective  statement  of  facts,  52. 

WAREHOUSEMAN  — 

liability  of.  and  remedy  against,  §  1192. 
when  the  transaction  a  sale,  1131,  1133, 
when  a  inutnum,  1131. 
when  a  bailment,  1131,  1133. 
sales  by.  1131. 
for7ns  of  petition: 

to  recover  charges  for  storage,  §  1193. 

for  injury  to  goods  through  negligence  of,  §  1194. 

WARRANTY  — 
kinds.  §  1195. 

whether  written  or  verbal  should  be  averred,  1134. 
promptness  required,  1134. 
return  of  goods  uj)on  rescission,  1134. 

exception,  1134. 
breach  to  be  clearly  stated,  1134. 
allegation  of  value,  1134, 

of  price  paid,  1134-35. 
scienter  when  false  representations,  1135. 
defense  to  action  for  price,  §  1199. 
ignorance  in  absence  of  misrepresentation,  1137, 
forms  of  petition: 

for  breach  of  warranty  of  a  piano,  §  1196, 

for  breach  of  warranty  as  to  breeding  qualities  of  horse,  §  1197. 

for  false  w.uranty  of  horse  as  to  soundness  and  habits,  §  1198, 
form  of  answer  denying  false  representations,  §  1200. 

WASTE - 

defined,  §  1201. 
parties,  S  1202, 

judgment  creditor  may  sustain  action,  when,  1139-40,  1141-42,  n. 
"    injunction  to  restrain,  §  1203, 

essential  averments,  1140. 
cuttin  ;  tnnber  by  widow,  1142. 

liability  of  vendee  in  possession  under  contract,  1142. 
defenses,  §  1206. 
forms  of  petition: 

by  landlord  against  tenant,  §  1204. 

by  judgment  creditor,  §  1205. 

WATERS  (see  Nuisance) — 
A'ILL— 

action  to  contest,  §  1207,  '»• 

election  by  person  taking  under,  1143, 

f)arties  to,  1143. 
imitation  to  action,  1143-44. 
the  petition  in,  1144, 
question  determined,  1144. 

92 
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WILL  (continued)  — 

error  from  probate  of,  1144. 
action  to  construe.  Ji  1213. 

by  whon,  maintainable,  ]14R,  1149. 

hostile  next  of  kin  cannot,  1149. 

only  where  trust  involved,  1 149. 

future  questions  cannot  be  determined,  1149. 

the  petition,  1149. 
forms  of  petition: 

to  contest  will  on  the  ground  that  it  was  made  under  undue  in- 
fluence. §  1208. 

to  contest  nuncupative  will,  §  1209. 

to  set  aside  fraudulent  will,  tj  1210. 

by  executor,  for  construction  of  and  direction  as  to  distribution. 
^  1214. 

by  executor,  for  construction  of  particular  clause,  §  1215. 
forms  of  ansiver: 

in  proceeding  to  contest  nuncupative  will,  t^  1311. 

of  guardian,  in  proceedings  for  construction,  claiming  property  in 
dispute,  g  1316.  s,  f    f     j 
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